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UNITED STATES VS. IRON SILVER MINING CO. ET AL. a 


1 Pleas: in the eireuit court of the United States for the district of 
Colorado, sitting at Denver. 


Be it remembered, That heretofore and on, to wit, the 23rd day of 
March, A. D. 1883, came Benjamin Harris Brewster, Attorney-General of 
the United States, and Andrew W. Brazee, district attorney for the dis- 
trict of Colorado, and filed in said court their bill of complaint, and sued 
out of said court a subpeena in chancery against the Tron Silver Mining 
Company and James A. Sawyer. And the said bill of complaint is in 
words and figures as follows, to wit: 


Bill of complaint, 


[TNITED STATES OF AMERICA, 
District of Colorado, R88: 


In the cireuit court of the United States in and for the district of Colorado, 


To the honorables the judges ot the United States cireuit court for said 
district : 

The United States of America by Benjamin Harris Brewster, its Attor- 

ney-General, and Andrew W. Brazee, its attorney in and for said 
2 district, brings this its bill of complaint against the Lron Silver 

Mining Company and James A. Sawyer, and thereupon shows to 
your honors : ' 

That heretofore and on the 12th day of November, 1879, your orator 
was and for many years prior thereto had been, the owner in fee of the 
several parcels of land hereinafter deseribed, the same adjoining each 
other and embracing a portion of the unsurveyed public domain of your 
orator, and being mineral land situated in California mining district, in 
the county of Lake and State of Colorado, in the district of lands subject 
to sale at Leadville, to wit: | 

A certain piece or parcel of land, containing one hundred and twenty- 
four acres and twenty-five hundredths of an acre of land more or less, and 
according to the returns on file in your orator’s General Land Office, 
bounded, described as follows, with magnetic variation at fifteen degrees 
ast, to wit: 

eginning at corner No. 1,a pine post four inches square, marked 
“1x 661,” being also corner No. 1 of survey No. 660 made tor the Fan- 
chon placer mine (so called), from which the southwest corner of section 
eighteen, in township nine, south of range eighty west, on the sixth prin- 
cipal meridian, bears south one degree thirty-five minutes and six seconds 
west at the distance of sixteen hundred and eighty-eight and two-tenths 
feet, a log cabin bears north forty-nine degrees thirty-five minutes east at 
the distance of one hundred and forty-five feet,a shatt bears north twenty- 
two degrees forty-five minutes east at the distance of two hundred and 
forty-seven feet, and a pit bears north eighty-seven degrees ten minutes 

east at the distance of three hundred and sixty-eight feet; thence 
3 from said corner No. 1 north seventy-five degrees fifty-five minutes 
west, twelve hundred and ninety-five and seven-tenths feet to cor- 
ner No. 2, a pine post four inches square, marked “2 x 661 ” and 
“7 x 660,” being also corner No. 7 of said survey No. 660, from whicha 
pine tree eight inches in diameter, blazed and marked “ B, T. 2 x 661” 
RQ02. «1 
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and “7 x 660,” bears south forty-three degrees forty-five minutes west at 


the haat of six and five-tenths feet, and a pine tree ten inches in diam- 
eter, blazed and marked “ B. T. 2 x 661” and “7 x 660,” bears south 
sixty-two degrees east at tee. distance of twelve and three-tenths feet; 
thence from said corner No. 2 north five degrees east, six hundred and 
sixty-five feet to corner No. 5, a pine post four ine hes square, marked 
“3 x 661,” from which a pine tree fourteen inches in diameter, blazed and 
marked “B, T. 3 x 661,” bears north thirty-four degrees forty-two minutes 
east at the distance of elev en and eight- tenths feet, and a pine tree twelve 
inches in diameter, blazed and marked “ B. T. 3 x 661,” bears south sixty- 
four degrees four minutes west at the distance of sixteen and eight-tenths 
feet ; thence from said corner No. 3 north seventy degrees ten minutes 
east, nineteen hundred and ten feet to corner No. 4, a pine post four inches 
square, marked “ 4 x 661,” from which a pine tree sixteen inches in diam- 
eter, blazed and marked “BT. 4x 661,” bears south twenty-nine degrees 
forty -five minutes west at the distance of two and three-tenths feet, and a 
ne tree twelve inches in diameter, blazed and marked “ B. T. 4 x 661,” 
ed north sixty-three degrees thirty minutes east at the distance of six 
and five-tenths feet ; thence from said corner No. 4 south seventy-five de- 
grees east ten hundred and forty-six and two- tenths feet to corner No. 5, 
a pine post four inches square, marked “5 x 661”; thence south, thirty- 
two degrees forty-nine minutes east, two hundred and twenty-five 
4 and eight-tenths feet to a point on northerly boundary of the Tidal 
Wave lode, from which the ‘northwesterly corner of said Tidal 
Wave lode bears south forty-nine degrees thirty-one minutes west at the 
distance of eight hundred and twenty and two-tenths feet, thirteen hun- 
_ and twenty-eight and five-tenths feet to a point on southerly bound- 
of said Tidal Wave lode, from which the southwesterly corner of said 
Tidal Wave lode bears south forty-nine degrees thirty-one minutes west 
at the distance of seven hundred and seventy-nine and eight-tenths feet, 
twenty-five hundred and forty-five and one-tenth feet to corner No. 6, a 
pine post four inches square, marked “4 x 661,” from which the quarter- 
section corner on east boundary of said section eighteen, in said township 
and. range, bears north fifty-four degrees eight minutes and twenty seconds 
east at the distance of twenty-seven hundred and sixty and eight-tenths 
feet; thence from said corner No. 6 south fifteen degrees west five hundred 
and forty feet to corner No. 7,a pine post four inches square, marked 
“7 x 661”; thence north fifty-six degrees west, sixteen hundred and 
eighty-nine and one-tenth feet to corner No. 8, a pine post four inches 
square, marked “4 x 661”; thence north seventy-six degrees west four- 
teen hundred and ninety-two feet to the place of beginning, containing one 
hundred and twenty-four acres and twenty-five hundredths of an acre of 
land, more or less, as represented by yellow shading in the plat of the 
patent of said claims hereinafter mentioned, reference being thereto had, 
said claims being commonly known as the Stinson placer mine. 
And also of that certain other piece or parcel of land contain- 
5 ing one hundred and thirteen and thirteen hundredths acres of 
land, more or less, and according to the returns on file in the gen- 
eral land office of your orator, bounded and described as follows, with 
magnetic variation at fifteen degrees east, to-wit: 
Beginning at corner No. 1, a pine post four inches square, marked. 
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“1-660” and “ 1-661,” the same being also corner No. 1 of survey No. 
661, patented to Jaraes A. Sawyer with his claim upon the Stinson placer 
(so-called), from which the southwest corner of section eighteen and north- 
west corner of section nineteen in township nine south of range eighty of 
the sixth principal meridian, bears south one degree, thirty-five minutes, 
and five seconds west, at the distance of sixteen hundred and eighty-eight 
and two-tenths feet ; thence from said corner No. 1 south sixty-eight de- 
grees forty-nine minutes west eleven hundred and ninety-seven and four- 
tenths feet to corner No. 2, a pine post four inches square, marked 
“2-660 ;” thence south sixteen degrees thirty minutes west eight hun- 
dred and eighty-five feet to corner No. 3, a pine post four inches square, 
marked “ 3-660” ; thence south seventy-six degrees west twenty-six hun- 
dred and seventy feet to corner No. 4,a pine post four inches square, 
marked “4-660,” from which a blazed pine tree eighteen inches in 
diameter, marked “ B, T.- 4-660,” bears south thirty-seven degrees east 
at the distance of twenty-one and three-tenths feet, a pine tree ten inches 
in diameter, blazed and marked “ b. T. 4-660” bears north fourteen de- 
grees east at the distance of twenty feet, and corner No. 3 of survey No. 
1483, made for the claim of H. EF. Hoelke et al. upon the Juniatia Lode, 
bears north seventeen degrees fifty-two minutes and thirty-four seconds east 
at the distance of nine hundred and ninety-six and seven-tenths feet ; 
6 ‘* thence from said corner No. 4 north nine degrees west twenty-one 
hundred feet to corner No. 5, a pine post fiveinches square, marked 
“5-660,” from which a blazed pine tree ten inches in diameter, marked 
“ B. T. 5-660,” bears south fifty degrees east at the distance of five and 
nine-tenths feet, and a pine tree eight inches in diameter, blazed and marked 
“B. T. 5-660,” bears north fifty-three degrees east at the distance of 
seven and one-tenth feet ; thence from corner No. 5 south seventy-one de- 
grees east ten hundred and eighty-eight feet to corner No. 6, a pine post 
four inches square, marked “ 6-660,” from which a blazed pine tree, ten 
inches in diameter, marked “ B. T. 6-660,” bears north fifty degrees 
thirty minu‘es west at the distance of ten and seven-tenths feet, and a pine 
tree fourteen inches in diameter, blazed and marked * B. T. 6-660,” bears 
south some fifty-one degrees east at the distance of seventeen feet; thence 
from said corner No. 6 north seventy-five degrees twenty-two minutes 
‘ast twenty hundred and sixty-eight and six-tenths feet, to corner No. 7, 
a pine post four inches square, marked “ 7-660” and “ 2-661,” the same be- 
ing corner No, 2 of said survey No. 661, from which a blazed pine tree eight 
inches in diameter, marked “ B. T. 7-660 ” and “ 2-661,” bears south forty- 
three degrees forty-five minutes west at the distance of six and five-tenths 
feet, and a blazed pine tree, ten inches in diameter, marked “ B. T. 7-660” 
and “2-661,” bears south sixty-two degrees east at a distance of twelve 
and three-tenths feet ; thence from said corner No. 7 south seventy-five 
degrees fifty-five minutes east twelve hundred and ninety-five and seven- 
tenths feet to the place of beginning, containing one hundred and thirteen 
and thirteen hundredths acres of land, more or less, as represented by 
yellow shading in the plat in the patent (hereinafter mentioned) 
i of said claim commonly known as the Fanchon Placer mine, 
And your orator further shows to your honors that the said 
several parcels of land so then and there owned by your orator, were, and 
each of them was, covered by a valuable and thrifty growth of timber trees, 
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to wit, of pine, fir, and spruce trees, and in said parcels were, and in each 
of them was, contained sundry and various lodes, veins, ledges, and seams 
bearing silver, gold, and lead in place of great value; that said tracts and 
parcels of land hereinbefore described were, and each of them was, of no 
value as placer mining ground, and had little or no sand, soil, gravel, drift, 
or deposit thereon over rock in place from which gold, silver, or other 
precious mineral had been or could be produced or extracted. 

And your orator further shows to your honors that at or about the 
sixth day of October, 1879, one James A. Sawyer and divers other persons 
to your orator unknown, then or theretofore, respectively, discovered sun- 
dry lodes, ledges, veins, and deposits in rock in place on said parcels, and 
on each of them bearing, containing, and carrying in rock in place on and 
in said parcels and each of them, gold, silver, lead, and other precious met- 
als; that besides these discoveries, as your orator is advised and charges the 
fact to be, there was then oni and in said parcels indications of divers and other 
similar lodes, veins, ledges, and other leads carrying such metal, which, in 
fact, then existed thereon, and of which there were then and there indica- 
tions manifest and apparent to persons in that behalf skilled and expert ; 

but your orator is advised, and charges the fact to be, that there 
8 was not then, nor before that time had been, nor since that time has 
there been, any placer mining ground on said parcels or either of 
them which have theretofore, or then did or could, produce any gold, silver, 
or other previous metals or minerals by washing or by any process of 
placer mining for separating precious metals or minerals mechanically 


from sand-bars, sand, gravel, drift, detritus, slide, or rock broken, commi- . 


nuted, pulverized by nature or otherwise naturally reduced, in paying 
quantities. | 

And your orator further shows to your honors,as your orator is in- 
formed, verily believes,and charges the fact to be, that afterwards and 
heretofore, to wit, on the 12th day of November, 1879, the said James A. 
Sawyer, and William H. Stevens, and Levy L. Leiter (said Stevens and 
Leiter being then and there skilled and expert in observing and under- 
standing indications of valable lodes carrying gold, silver, and lead, and 
other valuable metals and niinerals, and being officers of, and interested 
in, the said Iron Silver Mining Company, then being such corporation as 
aforesaid), conspired together to cheat and defraud your orator out of the 
said parcels of land, and did then and there fraudulently combine, confed- 
erate, agree, and conspire with W. Ahrens, T. H, Reims, A. M. Rucker, M. 
J. David, O. 8. Crowther, P. Henderson, L. Rucker,and certain others 
whose names are to your-orator unknown, to cheat and defraud your ora- 
tor out of said laads, and to obtain fraudulently from your orator a patent 
for said parcels of land and for each of them upon the pretense that the 
same were placer ground and subject to entry as such under the laws and 


the rules and regulations of your orator’s said land office aforesaid, and of 
your orator’s General Land Office, for and with the intent of 


9° thereby fraudulently securing to them, or some of them, and par- 

ticularly to said The [ron Silver Mining Company, the great ben- 
efit, advantage, and profit arising and accruing from the timber trees then 
growing and being upon said parcels of land and each of them, and to 
arise and accrue therefrom; and also with the intent and purpose of se- 
curing to them, or some of them, and particularly to the said the Iron Sil- 
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ver Mining Company, fraudulently upon the pretense aforesaid the ex- 
clusive benefit of the divers and many lodes, fissures, leads, veins, ledges, 
and deposits bearing silver and gold and other precious minerals in rock 


‘in place ; and in order to obtain said lodes, fissures, leads, veins, ledges, and 


deposits bearing silver and gold in rock in place at a less rate than your 
orator was then and there entitled to receive for the same, did then and 
there fraudulently conspire, confederate, and agree to and with said others, 
and with divers others to your orator unknown, to falsely represent to the 
register and receiver of your orator at Leadville aforesaid and to the offi- 
cers of your orator’s General Land Office, that the said parcels and each 
of them were placer mining ground and subject to entry at said land office 
as such placer ground ; when, as in truth and in fact the said parcels were 
not then and there, nor was either of them, placer ground or subject to 
entry as such, but only subject to entry as lodes, leads, veins, ledges, or 
deposits upon a full disclosure of all the facts concerning the same, as they, 
the said confederates and conspirators then and there well knew. 

And your orator further shows to your honors that, before the times 

hereinbefore mentioned, said James A. Sawyer, to wit, on the 28th 
10 day of June, 1879, had located the Andrew Jackson lode, and 

on the 24th day of July, 1879, had located the Ferguson lode 
within the present bounds of the so-called Stinson placer, and the said 
James A. Sawyer and others, on the 28th day of June, 1879, had located 
the Bonanza Queen lode, and on the same day also located the Lizzie 
Belle lode, within the boundaries of the said Fanchon placer, described as 
aforesaid, and that certificates of these locations had been recorded at the 
times last aforesaid in the office of the recorder of Lake county, and be- 
sides the above mentioned, there had been divers other lode claims located 
on said Stinson and Fanchon placers, described as aforesaid, in all of which 
said lodes gold, silver, and lead, or other precious mineral, in rock in place, 
had been theretofore discovered, as your orator is advised and charges the 
tact to be. ; 

And your orator further shows to your honors that afterwards, and on 
or about the sixth day of October, 1879, in the inception of said conspiracy 
and confederation, it was agreed and understood by and between the said 
William H. Stevens, Levy L. Leiter, and James A. Sawyer that the said 
Sawyer should abandon the said lode claims and locate the land on which 
the said lodes were as placer mining claims, for the benefit of the said 
Stevens and Leiter and the said The Iron Silver Mining Company, and 
that said Stevens and Leiter or said company would advance the neces- 
sary funds to prove up on such placer claims; that said Sawyer should 
have the said lode claims, and the said company should have the remain- 
der of the land and al! the timber growing thereon as well as upon said 

lode claims ; and that said Sawyer should receive a certain wage and 
1] reward, to your orator unknown, tn consideration of his looking after 

the said timber to prevent other persons from cutting the same, 
and that said Stevens and Leiter or said company would furnish a suffi- 
cient number of persons to join with said Sawyer as co-locators with him 
to locate the ground in question as placer claim. 

And your orator further shows tu your honors that, in furtherance of 
the said confederation, conspiracy, and design, the said Stevens and Leiter, 
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or said company, did cause and procure the said W. Arens, T. H. Reims, 
A. M. Rucker, M. J. David, O. S. Crowther, P. Henderson, and L. 
Rucker, who were then in the employ of the said The Iron Silver Min- 
ing Company, to join in and assist in carrying out the said fraudulent 
confederation and conspiracy by joining with the said James A. Sawyer 
as co-locators of the said pretended Stinson and Fanchon placer claims, 
described as aforesaid, on the 12th day of November, 1879; and accord- 
ingly they, with the said Sawyer, united in loc: ating and did locate the 
same on the day last aforesaid ; that in furtherance of said confederation 
and conspiracy, the said locators , at the instigation of said Stevens and 
Leiter, or said company, relocated the said pretended placer claims, de- 
scribed as aforesaid, on the fifth day of December, 1880. 
And your orator further shows to your honors that the said W. Arens, 
T. H. Reims, A. W. Rucker, M. J. David, O. S. Crowther, P. Hender- 
son, and L. Rucker did not, nor did either of them, join with said James 
A. Sawyer in the said locations and relocations with a view on their part, 
or on the part of either of them, to associate themselves with him in the 
development of the premises in said locations and relocations described as 
mines or mining ground, but solely and exclusively to enable them 
12 and each of them to convey to the said James A. Sawyer their and 
each of their pretended possessory rights under the said loc: ‘ations 
and relocations, in furtherance of the fr: audulent confederation and conspir- 
acy aforesaid, and to procure the patents hereinafter mentioned to be is- 
sued in fraud of the rights of your orators ; that afterwards they and each 
of them conteyed their interests in said locations and lands to said James 
A. Sawyer. 

And your orator further shows to your honors taat afterwards, and in 
pursuance of said fraudulent confederation and conspiracy, on, to wit, the 
1ith day of February, 1880, the said James A. Sawyer filed in the office 
of your orator’s register and receiver at Leadville aforesaid his application 
for patent from your orator of said Stinson and Fanchon pretended placer 
claims aforesaid, described as aforesaid, respectively, together with the 
papers and documents required by the laws and rules and regulations of 
your orator’s General Land Office and local land office aforesaid in that 
behalf, and thereby did falsely pretend and represent, among other things, 
that said Stinson and Fanchon claims were respectively placer mining 
ground ; that no known veinor veins of quartz or other rock in place, bear- 
ing gold, or lead, or silver, existed thereon respectively; that the labor 
done and the improvements made thereon respectively by the applicant as 
placer mining improvements exceeded five hundred dollars upon each of 
said claims, and that said improvements consisted of pits, shafts, and open 
cuts, as shown upon the plats accompanying said applications respectively 
and the field notes of the surveyors thereof respectively ; whereas in truth 
and in fact the said Stinson and Fanchon claims were not, nor was either 

of them, placer mining ground ; and known veins of quartz and 
13 other rock in place, bearing gold and siiver, then existed on said 
Stinson and Fanchon claims, : as he, the said James A. Sawyer, then, 
to wit, at the time of filing said applic: ation, well knew ; that the labor 


done and the i improvements made on said claims respectiv ‘ely by the said 


applicant as placer mining improvements did not exceed, nor equal, five 
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hundred dollars upon each or either of said claims, nor amount to any- 
thing like that sum altogether ; that no placer mining improvements of 
any sort had then been made upon said claims or either of them at the 
time of filing said applications, save and except two or three sluice boxes 
put in by said Sawyer at a spring near the head of Buffalo Gulch on said 
Fanchon claim, but the same, before the filing of said application, had been 
and was abandoned by him for the reason that the same did not, and could 
not be made to, yield any valuable returns; and the value of such placer 
mining improvements did not exceed in the aggregate thirty dollars; that 
the pits, shafts, and open cuts mentioned in said applications respectively 
were not, and were not intended for, placer mining improvements of any 
sort, but the same, at and before the time of filing said applications, had 
been and were dug, sunk, drifted, and devised for, and used in, the dis- 
covery and developments of veins, veins of quartz and other rock in place, 
bearing gold, lead, and silver, and not for any other or different minin 
purposes whatever, as theL | the said Sawyer, Stevens, and Leiter, and said 
company, well knew at and before the filing of said applications respect- 
ively. 
And your orator further shows to your honors that after the said 

14 applications were so filed,in furtherance of the said fraudulent con- 

spiracy and confederation, the said Stevens, Leiter, and said com- 
pany wrongfully procured to be cut, or caused to be cut, off of and re- 
moved from the said parcels of land large numbers of valuable timber 
trees, to wit: fir, spruce, and pine trees of great value, for the use and 
benefit of said company, so that at the time of the filing of this your 
orator’s bill of complaint said parcels have thereby been stripped and de- 
nuded of nearly all the timber trees growing thereon at the time of the in- 
ception of the frauds and wrongs herein complained off. 

And your orator further shows ‘to your honors, that in furtherance of 
the said fraudulent confederation and conspiracy, after the filing of said 
applications, due notices thereof were given by publication and posting, 
and the same, with the accompanying papers, being presented to your 
orator’s register and receiver of your orator’s land office at Leadville, and 
considered by them, and they, said register and receiver, being thereby 
deceived, were led to believe, and did believe, the said false and fraudu- 
lent representations to be true, namely : that in truth and in fact the said 
Stinson and Fanchon claims were respectively placer’ mining ground ; that 
no known vein or veins of quartz or other rock in place bearing gold, 
lead, or silver, existed thereon, or on either of them; that the labor done, 
and the improvements made thereon respectively by the said applicant as 
placer mining improvements, exceeded five hundred dollars upon each of 
said claims, and that said improvements consisted of pits, shafts, and open 
euts made for placer mining purposes upon said claims respectively, and 

not knowing that such representations so made by said applicant 
15 were false and untrue, and being ignorant of the said fraudulent 

confederation and conspiracy, your orator’s said register and re- 
ceiver, at said land office in Leadville, on the 27th day of April, 1880, 
allowed the said James A. Sawyer, applicant, to make entry No. 285 for 
the said (so-called) Stinson Placer, deseribed as aforesaid, and to make 
entry No. 286 for the said (so-called) Fanchon Placer, described as afore- 
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said ; that thereupon your orator, being in like manner deceived by the 
said false and fraudulent representations, and believing the same to be 
true, and being ignorant of the fraudulent confederation and conspiracy 
aforesaid, and relying wholly upon the truthfulness of said false and fraud- 
ulent representations, issued its patent for the said (so-called) Stinson 
placer, described as aforesaid, on the 15th day of June, 1881, to the said 
James A, Sawyer, and dated said patent that day, and on the 17th day of 
November, 1881, issued its patent dated that day, to the said James A, 
Sawyer, for the said (so-called) Fanchon placer, described as aforesaid ; 
that the said patent for the (so-called) Stinson placer is recorded in the 
office of the recorder of Lake County, in book 1 of patent, at page 166, 
&e., and the patent for the so-called Fanchon placer is recorded in said 
book 1, in said recorder’s office, at page 206, &c., reference being thereto 
had. 

And your orator further shows to your honors, that by means of the 
fraudulent confederation and conspiracy aforesaid, and the false and fraud- 
ulent pretenses aforesaid, the said patents were, and each of them was, 
fraudulently and wrongfully obtained from vour orator. 

And your orator further shows to your honors, that in furtherance 
16 and promotion of the objects of the said conspiracy, and in order 
that the said the Iren Silver Mining Company might have its 
share of and enjoy the valuable fruits and results thereof, on the 7th day 
of Febrnary, 1882, the said James A. Sawyer conveyed, by deed dated 
that day, and recorded in book 52, at page 211, &c., of the said records, 
to the Iron Silver Mining Company, the so-called Stinson Placer and the 
so-called Fanchon Placer, respectively described as aforesaid, excepting 
and reserving, however, from said conveyances the following-named lodes 
and veins, to wit: The Bonanza Queen, recorded and described in “ Book 
O,” page 78 of said record; the Lizzie Belle, recorded and described in 
said “ Book O,” page 79; the Ferguson, recorded and described in said 
Book, page 175; the. Andrew Jackson, recorded and described in said 
book, at page 72; and the southern 750 feet of the Paxton, recorded 
and described in said book at page 176. : 
_ And your orator further shows that the so-called Stinson and Fanchon 
claims, deseribed as aforesaid, have not, nor has either of them, nor has 
any part or parcel thereof, been worked or utilized in any manner as pla- 
cer mines, or for placer mines, but,on the contrary thereof, the same have 
been utilized, and particularly since the time of the entries aforesaid, by 
the said Sawyer, Stevens, Leiter, and said company working the many lodes 
thereon, hereinbefore named, and others, which are nameless, or the names 
thereof to your orater unknown, the same being veins of quartz or other 
rock in place bearing gold, silver, and lead, and which have been worked 
or utilized as aforesaid, for the precious metals aforesaid, which they bear 
and yield. 
17 And your orator further shows to your honors that, as your or- 
ator is advised, there are divers or sundry persons who have or 
claim some interest in or lien upon the premises aforesaid, or some part or 
parcel thereof, whose names are to your orator unknown, who were dis- 
covered, your orator prays may be made parties defendant to, this bill. 
An your orator further shuws to your honors that the said patents and 
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deeds are, and each of them is, a cloud upon the title of your orator to the 
lands and premises therein described; that the said Iron Silver Mining 
Company threatens to continue to cut the valuable timber trees, to wit, 
pine, spruce, and fir trees thereon, and it and the said James A. Sawyer 
threaten to take large quantities of valuable ore from the many valuable 
lodes, ledges, veins, fissures, and deposits in rock in place on said lands 
and premises bearing silver, gold, and lead, to the great prejudice and ir- 
reparable damage of your orator, and that said company before it acquired 
any interest to or in the said lands, or any part thereon, by said deed to 
it, or otherwise, was informed of and knew of the fraudulent confedera- 
tion and conspiracy aforesaid, and of the false and fraudulent pretenses 
and representations aforesaid, and each of them, and well knew that the 
said pretenses and representations aforesaid were false and untrue. 

Forasmuch, therefore, as your orator is without remedy in the prem- 
ises, save in a court of equity, and to the end that the said the Iron 
Silver Mining Company, and the said James A. Sawyer, who are made 
parties defendant to this bill, may be required to make full and direct an-. 

swers to the same, but not under oath, answers under oath being 
18 hereby waived, and that said patent and said deed may be de- 

clared void and delivered up to be cancelled as clouds upon the ti- 
tle of your orator, and that the said defendant, and each of them, and any 
claiming under them, or either of them, may be forever enjoined and re- 
strained from asserting any right to or lien upon said so-called Stinson 
and I’anchon placer claims, described respectively as aforesaid ; that they, 
and each of them, and each of their officers, agents, servants, lessees, and 
employees, and each of them, be forever enjoined and restrained from 
working or mining «pon, or cutting timber trees from, or removing any 
timber from, or intermeddling with said claims, or either of them, or the 
franchises, appurtenances, or privileges thereto belonging, or in any wise 
appertaining. 

May it please your honors that a temporary writ of injunction in this 
behalf may be issued pending the proceedings herein; and that the writ 
of subpeena in chancery may issue herein, directed to said defendants, and 
ach of them, commanding them, and every of them, to appear and an- 
swer all and singular the premises, and abide the order, judgment, and 
decree of the court in the premises ; and also commanding the marshal of 
said district, that he serve and execute said writs, and make his return 
thereon according to the rules and practice of this honorable court. 

(S’g"d) BenxsJaMIN Harris BREWSTER, 
Attorney-General. 
ANDREW W. BRAZEE, 
A ttorney of the United States im and for the Distriet of Colorado, 


19 (Endorsed:) No. 1150. United States circuit court. The 

United States vs. The Iron Silver Mining Co. and James A. 
Sawyer. Bill of complaint. Benj. Harris Brewster, Attorney-General. 
Andrew W. Brazee, U.S. attorney. Filed Mar. 23, 1883. (S’g’d) Ed- 
ward F, Bishop, clerk. 
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And the said subpoena is in words and figures as follows, to wit : 


nc 1 ER ete enc cap 


Subpena, 
THE UNITED STATES OF AMERICA. 


UNITED STATES OF AMERICA, 
District of Colorado, 88: 


The President of the United States of America to the Iron Silver Min- 
ing Company and James A. Sawyer, greeting: 


You and every of you are hereby commanded, that you appear before 
the judges of the circuit court of the United States of America for the 
district of Colorado, at the city of Denver, in said district, on the first 
Monday in May next (it being the 7th day of May, A. D. 1883), to an- 
swer the bill of complaint of the United States of America this day filed 
in the office of the clerk of said court, in said city of Denver, then and 
there to receive and abide by such judgment and decree as shall then or 

thereafter be had upon said bill of complaint, upon pain of judg- 
20 ment being pronounced against you by default, and a decree had 
and entered accordingly. 


To the marshal of the district ot Colorado to execute and make due 
return: 


Witness, the honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America,‘and the seal of the said 
circuit court, at the city of Denver aforesaid, this 23rd day of March, in 
the year of our Lord one thousand eight hundred and eighty-three, and 
of the Independence of the United States the 107th vear. 

(S’o'd Epwarp F. Bisnop, 


[Seal U.S. Cir. C’t Colorado. | Clerk. 
Mi morandum. 


The above-named defendants are hereby notified that unless they and 
each of them shall enter their appearance in the office of the clerk of said 
court, at the city of Denver aforesaid, on or before the day Lo which the 
above writ is returnable, the complainant’s bill will be taken against them 
as confessed, and a decree entered accordingly. 

(S’g’d) ~Epwarp F. Bisuop, 
Clerk. 
By Wn. E. RoceErs, 
Deputy Clerk. ‘ 


Marshal's return, 
District OF COLORADO, ss: 
LEADVILLE, Apri/, 1883. 


21 I have duly executed the within writ by delivering to the within- . 
named defendant, James A. Sawyer, personally, a true copy of the 
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within writ, at or near Soda Springs, county of Lake, on the 7th day of 
April, A. D. 1883. 
(S’o'd) WALTER A. SMITH, 
Marshal, 
By Davin A. CowELL, 
Deputy Marshal. 


Marshals return. 


District OF COLORADO, 8s: 
Denver, April LOth, A. D. 1883. 

L have duly executed the within attached writ by serving same upon 
the Lron Silver Mining Company by personally delivering a true copy 
thereof to Jacob Houghton, managing director of said The Lron Silver 
Mining Company. Served at Leadville, Lake County, Colorado, April 
4th, 1883. No president, vice-president, secretary, or treasurer of said 
company found in my district. 

(S’e'd) WALTER A. SMITH, 
Marshal. 


(Endorsed :) Gens No. 1150. Cireuit court of the United States for 
the district of Colorado. In chancery. The United States of America 
vs. The Iron Silver Mining Co. et al. Subpeena returnable to rule day, 
first Monday in May, A. D. 1883. Edward F. Bishop, clerk.’ Filed 
this 11th day of Ap’l, A. D. 1883. (S’g’d) Edward I. Bishop, clerk, 
by Wm. E. Rogers, deputy clerk. Benj. Harris Brewster, Att’y-Gen’l. 

A. W. Brazee, dist. att’y, of Denver, complt’s sol’r. 
22 Aud afterwards and on, to wit, the 7th day of May, A. D. 1883, 
came G, G, Symes, esq., a solicitor of this court, and filed herein 
his appearance for and on behalf of the said defendants. : 

And the said attorney’s appearance is in words and figures as follows, 

to wit: 
i \ttorney’s appearance, 
Distre T OF COLORADO, SR: 


In the cireuit court of the United States for the district of Colorado. 


Ix re THe UNIrep STATES OF AMERICA ) 
vs. . No. 1150. 
Tue Tron Sttver Mintnc Company ET AL. } 


[ do hereby certify that I have been retained by and appear in the 
above entitled cause for and in behalf of, the said defendants. 
(S’o'd) G. G. SYMES, 
Solicitor for Deft’s, of Denver, Colo. 
Dated at Denver, Colorado, this 5th day of May, A. D. 1883. 


(Endorsed :) Gen. No. 1150. Cireuit court, United States, district of 
Colorado. In the matter of The United States of America vs. The Iron 
Silver Mining Company et al. Attorney’s appearance.—Mr, G, 

221 G. Symes, on behalf of def’t. Co. et al. Filed this 7th day of 
May, A. D, 1883. (S’g’d) Edward F. Bishop, clerk. Ent’d. 
Co. B. 501. 
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And afterwards, on,to wit, the 4th day of June, A. D. 1883, came 
the said defendants, by G. G. Symes, esq., their solicitor, and filed in said 
court and in said cause their demurrer to the bill of complaint heretofore 
filed herein. And the said demurrer is in words and figures as follows, 
to wit: 

Demurrer. 


In the circuit court of the United States for the district of Colorado, in 
the eighth cireuit. 


THE UNITED STATES OF AMERICA 

3 | 
. » Demurrer. 
THe Iron Srtver MINING CoMPANY AND | 


James A. Sawyer. 


‘es, 


The demurrer of the Iron Silver Mining Company and James A. Sawyer 
to the bill of complaint of the United States of America, complainants, 


These defendants, respectively, by protestation, not confessing or ac- 
knowledging all or any of the matters and things in the said bill of com- 
plaint to be true, in manner and form as the same are therein and thereby 
set forth and alleged, déth demur thereto, and for cause of demurrer show 
that the said complainant hath not in or by its said bill of complaint made 
or stated such a case as entitles it in a court of equity to any relief from 
or against the said defendants, touching the matters contained in the said 

bill, or any of such matters. 
23 And the said defendants, for a further cause of demurrer, state 
that it does not appear in and by the said bill of complaint, or any 
of the matters therein set forth, that the said plaintiff, the United States, 
has been defrauded in any manner, matter, or thing by reason of any of 
the averments in the said complainants’ bill. 

And fora further cause of demurrer, said defendants say that it does not 
appear in or by any of the allegations or matters set forth in the said bill 
that the said United States patents forthe said placer mining claims ought 
to be set aside or vacated. 

And tor a further cause of demurrer, said defendants say that in case 
| the allegations in the said bill contained were true as therein set forth, 
t which they do not admit, the said bill contains not any matter of equity 
whereon to sustain a writ of injunction, as is sought and praved for in 
the said bill. 

Wherefore and for divers other good causes of demurrer these defend- 
ants doth demur to said bill and all the matters therein contained, and 
humbly pray whether they shall be compelled to make any other or fur- 
ther answer, and pray to be hence dismissed with their reasonable costs in 
this behalf sustained. 

I certify that in my opinion the foregoing demurrer of the said defend- 
ants to the said bill of complaint of the said complainants is well founded 
in law and proper to be filed in the above action. 

(S’o'd) G. G. SYMEs, 
Solicitor & Counsel for Defendants, of Denver, Colo. 
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24 STATE OF COLORADO, 
County of Lake, 88: 

W. Arens, being duly sworn, doth depose and say that he is the agent 
and attorney in fact for the said defendant, the Iron Silver Mining Com- 
pany ; that he has heard read the foregoing demurrer to the complaint in 
this suit, and that the same is not interposed for the purpose of delaying 
said suit or any proceedings therein. : 

(Sod) W. ARENS, 
Subseribed and sworn to before me this 27th day of April, A. D. 1883, 
[SEAL. | (Sod) J. EK. MeGrew, 

Notary Publie. 

(Endorsed :) 1150. In U.S. cireuit court. The United States of 
America vs. The Lron Silver Mining Co., James A. Sawyer. Demurrer 
tocomplaint. Filed Jun. 4,1883.  (S’g’d) Edward IF. Bishop, clerk. G. 
G. Symes, att’y for def’t. 

And afterwards, and on, to wit, the 22nd day of June, A. D. 1883, the 
same being one of the regular juridical days of the May term, A. D. 1883, 
of said court (present, the honorable George W. MeCrary, cireuit judge), 
the tollowing proceeding was had and entered of record in said court and 
in said cause, to wit: 


25 (rder.— Demurre i’ overruled,— Defendants fo mrairvcer m thirty days. 
THe UNITED STATES OF AMERICA } 1150. In chaneery. 
re. To cancel patent for 


Tue [ron Sinver MiInxinG CoMPANY AND {  an_ injunetion and 
James A, Sawyer. . other relief. 

At this day comes the said complainant, by A. W. Brazee, esq., its soli- 
citor, and the said defendant, by G. G. Symes, esq., their solicitor, also 
eome. And the demurrer of the said defendant to the bill of complaint 
herein, having heretofore come on to be heard, and having been argued 
by counsel and by the court taken under advisement, and the court being 
now sutticiently advised in the premises, it seemetli to the court here that 
the said bill of complaint and the matters and things therein contained is 
sufficient in law, and so the said demurrer is overruled. 

And thereupon, on motion of the said complainant, it is ordered by the 
court that the said defendants answer herein within thirty (50) days from 
this day. 

And afterwards, and on, to wit, the LOth day of September, A. D. 1883, 
the same being in vacation preceding the October term, A. D. 1883, of 
said court, at chambers, before the honorable Moses Hallett, district judge, 
the following proceeding was had and entered of record in said court and 
in said cause, to wit: 

26 Order: Extending time to answer. 
Tue Untrrep STates OF AMERICA } 1150. In chancery. Bill to 


1 ' ~ eancel a patent, and for other 
> Tron Srtver MINInG COMPANY “a 
THe [ron SILVE! [iy C | valiof 

and James A. Sawyer. 


rs 


Now, on motion of the defendants herein made, it is hereby ordered 
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that the defendants have until the 20th day of September, 1883, in which 
to file their answer herein. 
Dated this 5th day of September, A. D. 1883. , 
(Signed) Moses HALLeTT, 
District Judge. 


And afterwards, and on, to wit, the Ist day of October, A. D. 1883, 
came again the said defendants, by their solicitor aforesaid, and filed in 
said court and in said cause their answer to the bill of complaint hereto- 
fore filed herein. An the said answer is in words and figures as follows, 
to wit: 


Answer. 


In the circuit court of the United States, for the district of Colorado, in 
the eighth circuit. 


THE UNITED STaTes OF AMERICA, ) 
complainant, | 

vs. 

THE Iron SILVER MINING CoMPANY | 
and James A. Sawyer, defendants. |] 


27 The answer of the [ron Silver Mining Company and James A, 
Sawyer, defendants, to the bill of complaint of the United States 
of America, complainant. 


These defendants now and at all times hereafter saving and reserving 
unto themselves all benefit and advantage of exception, which may be had 
or taken to the many errors, uncertainties, and other imperfections in the 
complainant’s bill of complaint contained, for answer thereto, or to so 
much and such parts thereof as these defendants are advised is or are ma- 
terial or necessary for them to make answer unto, for answer saith : 
These defendants admit that on or before the 12th day of November, 
A. D. 1879, the said complainant was, and for many years had been, the 
owner in fee of the several parcels of land described in the said bill of 
complaint, and that it embraced a portion of the unsurveyed public do- 
main of the United States; and admit that it was mineral land, situated 
in California mining district, in the county of Lake, and State of Colo- 
rado, and in the land district subject to sale at Leadville, Colorado ; and 
admit that said land is described by metes and bounds, as set forth in the 
said bill of complaint; and admit that the said placer claim, called the 


Stimson placer claim, contained one hundred and twenty-four and twenty- 


five hundredths of an acre of land, more or less; and admit that said 
Fanchon placer claim contained one hundred and thirteen and thirteen 
hundredths of an acre of land, more or less, as stated in said bill of com- 
plaint. | | 
And defendants admit that there was some timber growing upon 
28 the said mineral land at the time of the location of the said placer 

claim, and the application for the said placer patents described in 
the said bill of complaint; but aver that there was not a thrifty or valu- 
able growth of timber upon the said land, but quite a quantity of timber 
that would answer for mining purposes. 


SEL ET LGA CUE RIN ene: 
. eae 


UNITED STATES VS. IRON SILVER MINING CO. ET AL. 15 


And these defendants deny that within the said placer claims or either 
of them, as described in said bill of complaint, there was contained sund 
and various lodes, veins, ledges, and seams bearing silver or lead in roc 
in place of great value or of any value whatever; and deny that there 
were at the time of the application for the said placer patents mentioned 
in the said bill of complaint, any known lodes, veins, or ledges, or seams 
of rock in place, known to exist, or claimed to exist by any person or 
persons whomsoever ; and deny that there were any lode mining claims 
located upon any veins, lodes, ledges, or mineral deposits, such as are de- 
scribed in section 2320, within the boundaries of said placer claims at the 
time of the application for the said placer patents ; and defendants aver 
that if any pretended lode claims had been located or recorded within the 
limits of said placer claims upon any pretended lodes, ledges, or valuable 
mineral deposits of rock in place, such pretended lode mining claims had 
no valuable deposits of quartz or other rock in place within them, and had 
been abandoned by any alleged claimants thereto before the date of the 
applications for the said placer patents. 

And these defendants deny that the said tracts or parcels of land were 
of no value as placer mining ground, and had little or no sand, soil, gravel, 

drift, or deposit thereon, over rock in place from which gold, silver, 
29 or other precious metals had been or could be produced or extracted ; 

but the defendants aver that at different places within said tracts of 
land, placer and superficial deposits had been discovered, developed, and 
worked, and that since the issuing of the said placer patents, placer mining 
has been carried on within said tracts of land and placer gold has been 
washed out and taken therefrom. 

And these defendants deny that on or about the 6th day of October, A. 
D. 1879, or at any other time before the applications for the said placer 
patents were made, the defendant, James A. Sawyer, or any other person 
or persons, discovered any valuable lodes, ledges, veins, or mineral deposits 
of rock in place, on, or within the said tracts of land, containing or carry- 
ing gold, silver, or-lead,or other precious metals; but defendants aver 
that certain pretended lode claims may have been staked and recorded 
within the said tracts of land, but no discoveries of any valuable deposits 
of rock in place had been made thereon. 

And these defendants deny that there was, at or before the date of the 
said application for patent within the said tract of land, any particular in- 
dications of divers other veins, lodes, or ledges carrying any such precious 
metals in rock in place, or any special or particular indications that any 
valuable deposits, or any precious metals in rock in place existed within 
the said tracts of land ; and deny that any such indications of any such 
valuable mineral deposits of rock in place existed within the said tracts of 
land showing manifest or apparent indications to persons skilled in that 

behalf as experts, or to any persons; but these defendants aver 
30) that there were no indications of valuable deposits of precious or 

other metals in rock in place, or that any such deposits could prob- 
ably be developed or found within said tracts of land, and these defend- 
ants insist that any averment or charges in the said bill of complaint re- 
garding the supposition of geological opinions of experts or others, or the 
supposition as to what might in the future probably be found or developed 
within the said land is irrelevant, impertinent, and immaterial in the said 
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- complaint ; and defendants deny that there was no placer mining ground 
within the said tracts of land that did or could produce any gold or silver, 
or other precious metals by washing or by any process of placer mining ; 
but aver that there were superficial and placer deposits within the said tracts 
of land containing placer gold, and that placer gold and gold dust had 
been washed and taken from the said tracts of land before the applica- 
tions for the said placer patents, and has since the issuing of said patents 
been mined from said premises. 

And the said defendants deny that on the 21st day of November, A. 
D. 1879, or at any other time, these defendants, James A. Sawyer or Wm. 
H. Stevens or Levi Z. Leiter, conspired together to cheat or defraud the 
said complainant out of the said parcels of land, or did then and there, or 
at any other time, fraudulently combine, contederate. or agree or conspire 
with W. Arens, T. H. Reins, A. M. Rucker, M. J. David, O. S. Crow- 
ther, P. Henderson, or L. Rucker, or any other person or persons whom- 
soever to cheat or defraud the said complainant out of said lands, or to 
fraudulently obtain from said complainant a patent for said parcels or 
tracts of land, or either of them,upon any false pretenses whatever ; but 

defendants aver that said defendant Sawver did make application 
ol and obtain patents for the said placer claimis,as he had a legal right 

to do, because he had located the said tracts of land as placer 
claims and had found thereon placer or superficial deposits, and the said 
laid was returned by the surveyor-general to the Commissioner of the 
General Land Office as mineral land and subject to entry as mineral land, 
in accordance with the United States statutes in such case provided, 

And these defendants deny that the said applications for patent were 
made of the said placer patents obtained with any intent of fraudulently 
or otherwise securing to the said Lron Silver: Mining Company or any 
other person or persons any benefit or advantage of the timber trees grow- 
ing or being upon the said tracts of land; but these defendants aver that 
the said [ron Silver Mining Company, being a corporation carrying on 
mining business and operations, would have the right, under the United 
States statutes, to cut or appropriate any such timber upon the public do- 
main of the United States for mining purposes without obtaining or hav- 
ing’ any interest in any patent for the land upon which such timber might 
be found. | 

And these defendants deny tliat the said applications were made for or the 
said placer patents obtained with the understanding or purpose of secur- 
ing to the said Iron Silver Mining Company or to any other person or 
persons fraudulently or in any way, or upon any pretense, the exclusive 
or any benefit or any rights to fissures, lodes, ledges, veins, or leads or de- 
posits of rock in place, bearing silver, gold, or other precious metals ; and 
deny that in order to obtain any lodes, fissures, leads, veins, ledges, or 
deposits, in reck in place, at a less rate than said complainant Was entitled 

to receive for thé same, or fraudulently or in any way conspired 
32 or confederated or agreed to or with any person or persons whom- 

soever to falsely represent to the register or receiver of the land 
office or to the officers of the General Land Office that said parcels or tracts 
of land contained placer-mining ground or were subject to entry as such 
placer ground ; but these defendants aver, as hereinbefore mentioned, that 
the said tracts of land were and are placer-mining land and contain placer 
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or superficial deposits carrying gold dust, from which placer gold had 
been washed and mined before the said applications for said placer pat- 
ents and since; and defendants deny that said tracts of land or any part 
thereof were subject to entry or patent as lode claims, or that lode claims 
could have been legally located or patented within said tracts of land at 
the time of application for and issuing of the said placer patents. 

And these defendants admit that said defendant Sawyer did stake cer- 
tain so-called lode claims described in the said bill of complaint, and did 
make out and record location certificates thereof as stated in the said bill 
of complaint, av or about the times therein set forth, within the boundaries 
of the said tracts of land; but these defendants aver that within the said 
pretended lode claims there had been no discovery of any valuable deposits, 
or of any deposits of quartz or other rock in place carrying gold, silver, 
lead, or other valuable deposits, and aver that no discovery whatever had 
been made, or any valuable deposits of quartz or other rock in place within 
the said pretended lode claims, or within the boundaries of the said tracts 
of land or placer claims; and defendants aver that before the applications 
for the said placer patents the United States deputy mineral! surveyor made 

a careful examination of all the developments upon any pretended 
Oo lode claims which had been staked or recorded within the bound- 

aries of the said placer claims, and found that there had not been 
discovered or developed within the said lode claims, or within the limits 
of said placer claims, any veins or lodes of quartz or other rock in place 
carrying gold, silver, cinnabar, tin, or other valuable deposits, or any such 
valuable mineral deposits of rock in place as is described in sec, 2320 of 
the Revised Statutes of the United States; and the said United States 
deputy mineral surveyor so reported in his report of the survey of said 
placer claims to the surveyor-general of Colorado. 

And these defendants deny that on the 6th dav of October, 1879, or at 
any other time there wus any conspiracy or inception of any conspiracy or 
confederation between W.H.Stevens, Levi Z. Leiter, and James A. Sawyer, 
or any other person or persons connected with the said placer locations or 
patents; but said defendants admit that said defendant Sawyer did make 
an agreement with Wm. M. Stevens and Levi Z. Leiter in regard to the 
obtaining of placer patents for the said placer locations which he had be- 
fore located and became the owner of the lega’ and possessory title thereof ; 
and defendants aver that the said Sawyer after prospecting upon said lode 
claims for some time, and after having them carefully examined by others, 
who were experts in prospecting for valuable deposits of rock in place, 
came to the conclusion that no lodes, veins, or ledges, of valuable mineral 
deposits of quartz or other rock in place could be discovered or developed 
within the said so-called lodeclaims, or within the said tracts of placer-mining 
ground, and for that reason he proceeded to and did abandon the said lode- 

claim locations, and located the said tracts of land as placer-mining 
34 ground; that said Sawyer proceeded to, and did prospect over large 

portions of tlie said land for placer gold, and sunk divers shafts 
and pit holes in the wash gravel, and panned out such quantities of placer 
gold as to satisfy him that the said land would pay to work as placer mines 
with sufficient water; that it was practicable to bring water upon the said 
ground, and thereupon he did locate the said placer claims, and record the 
same as stated in the said bill of complaint. That said Sawyer had not 
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sufficient means or money to pay the expenses of obtaining patents for the 
said tracts of land, and for this reason he did make an agreement with the 
said Wm. H. Stevens and Levi Z. Leiter, and by the terms of said agree- 
ment said Stevens and Leiter were to pay the expenses necessary ‘to have 
the surveys and applications for patents made, and all the necessary eX- 
penses for obtaining the said placer patents, and after the said patents 
should be obtained the said Sawyer was to retain about one-fourth of the 
said land,to be selected by him,and was to deed the balance of said placer 
land to said Stevens and Leiter. 

That said agreement was made in good faith for the purpose of obtain- 
ing the legal title to the said mineral from the Government, and said 
agreement was carried out in good faith by defendant Sawyer conveying 
to the said Stevens and Leiter the portion of the said land he had agreed 
to in consideration of their advancing and paying the money necessary to 
have the surveys made and to obtain the said patents from the United 
States. 

And these defendants deny that the said Sawver was to receive any 

certain wage or reward in consideration of his looking after any 
S15) timber on the said land. But the defendants admit that the said 

Stevens and Leiter did assist the said Sawyer by the: payment of 
money and otherwise, in accordance with the above-mentioned agreement, 
to do the work necessary to have the said surveys made, and to have the 
said claims located in a legal mode and to made the said application and 
obtain the said patents. But defendants deny that there was any fraud 
or conspiracy, or deceit of any kind whatever practiced or contemplated 
in connection with the said placer claims, or the obtaining of the said 
placer patents; and admit that said defendant Sawyer and Leiter and 
others in their employ did relocate the said placed claims on the 5th day 
of December, A. D. 1880, for the purpose of making their locations con- 
form to the statute in such cases, and for the purpose of obtaining patents 
therefor in accordance with their-said agreement above mentioned ; and 
admit that the said Arens, Reins, Rucker, David, Crowther, Henderson, 
and Rucker did locate the claims in their individual names within the 
said tracts of placer ground, and did afterwards convey all the interest 
which they acquired by such location to the said James A. Sawyer, but 
deny that it was in pursuance of any fraudulent or other conspiracy or 
confederation of any kind. 

And defendants admit that on, to wit, the 11th day of February, A. D. 
1880, the said James A. Sawyer did file in the land office of your orators, 
register and receiver at Leadville, his application for patent for the said 
Stimson and Fanchon placer claims, together with the papers and docu- 
ments required by law and the rules and regulations of the land office in 
such cases; and admit that said Sawyer did represent in said applications 

for patents, and the affidavits and documents accompanying the 
36. same, that the said Stimson and Fanchon placer claims were placer 

mining ground, and that no known veins or lodes of quartz or 
other rock in place bearing gold, lead, or silver at that time existed thereon, 
and that the labor and improvements done upon said plager claims by the 
said applicant exceeded five hundred dollars in value upon each of said 
placer claims, and that said improvements consisted of pits, shafts, and 
open cuts, as shown upon the accompanying plats to said application and 
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field notes of the surveyors, and defendants deny that any of said state- 
ments, or representations, or affidavits in said applications or any of the 
papers accompanying said applications for said placer patents were false 
or untrue in any part; and avers that there were no known veins or ledes 
of quartz or other rock in place bearing gold, silver, lead, or other valua- 
ble deposits; that the labor and improvements thereon did at that time 
exceed five hundred dollars on each of said claims. 

And these defendants deny that in truth or in fact the said Stimson and 
Fanchon placer claims were not, or either of them placer, mining ground ; 
and deny that there were known veins or lodes of quartz or other rock in 
place bearing gold, silver, or other valuable deposits within the said placer 
claims at the date of said applications for patents ; and deny that the labor 
and improvements on said claims did not exceed or equal five hundred 
dollars on each of said placer claims; and deny that no placer mining im- 
provements had been made upon said claims, or either of them, at the 
time of filing said applications, save or except two or three sluice boxes 
in Buffalo Gulch ; and deny that the placer mining improvements thereon 

had been abandoned before saickapplications for said placer patents 
37 were made, because the same could not be made to vield any valu- 

able returns ; deny that the said improvements upon the said placer 
claims did not exceed in the aggregate thirty dollars; but aver that the 
pits, shafts, and open cuts mentioned and described as the improvements 
in said applications for patents exceeded the sum of five hundred dollars 
on each ot said claims; and aver that the said_ pits, shafts, and open cuts 
were all made in prospecting for and developing placer deposits. 

And the defendants admit that the said Stevens and Leiter and the de- 
fendant company have cut a considerable amount of timber from the said 
tracts of land and used it for mining purposes in timbering their extensive 
mines in California mining district in said county and State, both before 
and since the said placer patents were issued; and defendants aver that 
they had the legal right to cut the timber and use the same for mining 
purposes under the statutes of the United States, when the said land was 
public domain of the United States, and had the legal right to cut and 
convert the same to their own use after they obtained title to the said land 
as hereinbefore set forth. 

And these defendants admit that due notice was given and publication 
made, and the applications posted upon the claims, and upon the bulletin 
board in the said land office, regarding the said applications for patents as 
required by the statute in such cases; but deny that the said register and 
receiver in the said lane office was deceived or misled in any way ; and 
deny that the said register and receiver believed any false or fraudulent 
representations, and aver that no false or fraudulent representations of any 
kind were made in connection with the said applications for the said placer 


patents, 
38 And these defendants admit that on, to wit, the 27th day of 
' April, A. D. 1880, the said defendant, James A. Sawyer, was al- 


lowed to, and did, make entry of the said Stimson and Fanchon placer 
claims, as stated in the said bill of complaint; and admit that on, to wit, 
the 15th day of June, A. D. 1881, the said complainant did issue a pat- 
ent for the said Stimson placer claim, and admit that on, to wit, the 27th 
day of November, A. D. 1881, the said complainant did issue its patent 
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to the said defendant Sawyer for the said Fanchon placer claim, as 
averred in said bill of complaint, and admit that the said patents are 
recorded in the recorder’s office of Lake County, Colorado. 

And these defendants deny that the said patents were fraudulently or 
wrongfully obtained or issued in any way whatever ; and defendants ad- 
mit that on, to wit, the 7th day of February, A. D. 1882, the said defend- 
ant Sawyer did convey to the said defendant, The Lron Silver Mining 
Company, the said tracts of placer ground, save and except certain por- 
tions of said land reserved to the said defendant Sawyer in accordance 
with the said agreement hereinabove set forth. 

And these defendants deny that divers or sundry persons, or any per- 
son or persons whomsoever, have any claims or liens upon said premises 
or tracts of land, or any part thereof, of any kind or nature whatever. 
These defendants deny that. the said patents are a cloud upon the title to 
said lands, but aver that the said patents convey the legal title in fee to 
the said James A. Sawyer. and that by virtue of the said conveyances 
and deeds these defendants are now the owners of the legal title in fee 
simple to the said: premises. 

These defendants deny that the said Lron Silver Mining Company 
39 knew or had any knowledge of any fraudulent or other conspiracy 
or confederation, or of any fraudulent pretenses or representations 
regarding the applications for the said placer patents, or the obtaining 
of the same, and deny that there were any fraudulent representations or 
falsehoods, or fraud or conspiracy or confederation of any kind in con- 
nection with the applications for or the obtaining of the said placer 
patents, 

And the said defendant company further avers that on, to wit, the 6th 
of March, A. D. 1880, it purchased from the said Wm. H. Stevens and 
Levi Z. Leiter that portion of the said Stimson and Fanchon placer claims 
conveyed by the said James A. Sawyer to the said Stevens and -Leiter, as 
mentioned in the said bill of complaint; that at the time of such pur- 
chase the said defendant company was a duly organized corporation un- 
der the statutes and laws of the State of New York, and authorized to 
do business and carry on mining operations and purchase and sell min- 
ing property in the State of Colorado; that said mining property was 
purchased with other mining real estate from the said Stevens and 
Leiter for a valuable consideration, to wit, for the sum of § , which 
said consideration was then and there paid by the said defendant com- 
pany to the said Stevens and Leiter; that the said defendant company, 
before or at the time of the said purchase and conveyance of the said 
placer mining property, had no notice whatever that the said locations 
of the said placer claims had not been properly or legally made, and 
that the entries and patents for the said claims were not or could not be 

legally obtained ; that the defendant company was a bona fide pur- 
40 chaser of the said property for a valuable consideration without any 

notice of any of the matters impeaching the said locations of the 
said placer claims, or the applications therefor, or attaching fraud to them 
in any way, and without any reason to believe or suspect that there was 
any fraud or conspiracy or illegality of any kind connected with the 
locations of the said land as placer-mining land and the applications for 
and obtaining of the said placer patents; that the said deed of convey- 
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ance conveying the said portions of the said tracts of land by the said 
defendant Sawyer to the said Stevens and Leiter and by the : said Stevens 
and Leiter to the said defendant company were placed on record in the 
county recorder’s office of Lake County; that the shares of stock of the 
defendant, The Iron Silver Mining Company, is held and owned by a 
large number of stockholders residing in different parts of the country, 
to wit, five hundred stockholders, who are bona fide purchasers of such 
stock for a valuable consideration, and who purchased the said stock bona 
fide, believing that the title to the said placer ground was absolute and 
free from any attacks that could or would be made upon it by the said 
complainant or any other persons, 

And these defendants deny all manner of unlawful combination, con- 
federacy, wherewith they are charged in the said bill; without this, that 
there is any other matter, cause, or thing in the said complainant’s bill 
contained material or necessary for these defendants to answer unto and 
not herein well and sufficiently answered, confessed, traversed, avoided, or 
denied, is not true to the knowledge or information of these defendants ; 

all of which matters and ‘things these defendants are ready and 
4] willing to aver, maintain, and prove as this honorable court shall 

direct, and humbly pray to be hence dismissed with their reasonable 
costs and charges in this behalf most w rongfully ware 

(S 'g’d) G. SYMEs, 
Solicitor for etedinn and of Counsel, 
STATE OF COLORADO, : 

County of Lake, ss: 

James A. Sawver, being duly sworn, on oath deposes and says, that he 
has heard read the foregoing answer and knows the contents thereof ; that 
he is familiar with the matters and things therein set forth, and that the 
same is true of his own knowledge, except as to those matters therein stated 
to be on information and _ belief, and as to those matters he believes it to 
be true. 

(S’g’d) JAMES A. SAWYER. 


Subscribed and sworn to before me this 29 day of September, A. D. 1883. 
| Notarial seal. | (S’o"d) J. F. FRUEAUFF, 
Notary Public. 


(Endorsed :) 1150. In U.S. cireuit eourt. The U.S. of America vs. 
The Iron Silver Min’g. Company and James A. Sawyer. Auswer. Filed 
Oct. 1,1883. (S’g’d) Edward F. Bishop, clerk. G. G. Symes, att’y for 
def’ ts. 


IRON SILVER MINING CO, ET AL. 


UNITED STATES VS. 


42 And afterwards, and on, to wit, the 31st day of January, A. D. 
1884, the same being one of the regular juridical days of the 
October term, A. D. 1883, of said court (present, the Honorable Moses 
Hallett, district judge), the following proceeding was had and entered of 
record in said court and in said cause, to wit: 


Order.— Moticn to strike out parts of answer denied.— Leave to file replica- 


tion. 
THE UNIrep STaTes OF AMERICA )} 1150. In chancery. 
vs, | Bill to cancel a pat- 
THE Iron SILVER MINING COMPANY ANDJAMES { — ent, and for other 
A. Sawyer. }. relief. 


At this day comes the said complainant, by A. W. Brazee, esq., its 
solicitor, and the said defendants, by G. G. Symes, esq., their solicitor, also 
come, 

And the motion of the said complainants to strike out parts of the 
answer of the said defendants herein, coming on now to be heard, is argued 
by counsel, and the court being now sufficiently advised in the premises : 

It is ordered by the court, for good and sufficient reasons to the court 
appearing, that the said motion be denied. 

And thereupon it is ordered by the court that the said complainant file 
herein its replication forthwith. 

And, on motion of the said complainants, it is ordered that the said 

complainants have sixty (60) days to take proof herein. 
43 And thereupon, and on the same day, to wit, the 31st day of 
January, A. D, 1884, came again the said complainant, by A. W. 
Brazee, esq., its solicitor, and filed in said court and in said cause its 
replication to the answer heretofore filed herein. 
And the said replication is in words and figures as foliows, to wit: 


Repl ication. 


UNITED STATES OF AMERICA, 
District of Colorado, ss: 


In the circuit court of the United States in and for the district of Colo- 
rado. 


THe Unrtrep STaTes OF AMERICA, COMPLAIN- 
ant, 
ve. » No. 1150. 
THE [Ron SILVER MINING CoMPANY AND JAMES 
A. Sawyer, defendants. 


The replication of the said complainant to the answer of the said de- 
fendants. 

This complainant saving and reserving unto itself, now and at all 

44 times hereafter, all and all manner of benefit and advantage of ex- 

ception which may be had or taken to the manifold insufficiencies of 

the said answer, for a replication thereunto says that it will ever maintain 
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and prove its said bill of complaint to be true and sufficient in law to be 
answered unto, and that the said answer of the said defendants is uncer- 
tain and insufficient to be replied unto by this replicant without this, that 
any other matter or thing whatsoever in the said answer contained, ma- 
terial or effectual in the law to be replied unto and not herein well and 
sufficiently replied unto, confessed or avoided, traversed or denied, is true. 
All which matters and things this replicant is and will be ready to 
aver, maintain, and prove as this honorable court shall direct, and humbly 
prays as in and by its said bill it has already prayed. 
(S’g"d) BexJAMIN HARRIS BREWSTER, 
Attorney-General, 
ANDREW BRAZEE, 
Attorney of U, Np Dist. of Colo. 


(Endorsed :) No. 1150. U.S. Cireuit Court. In equity. The United 
States vs. The Iron Silver Mining Co. and James A. Sawyer. Replica- 
tion. A. W. Brazee, U.S.att’y. Filed Jan. 31, 1884. (S’g’d) Edward 
IF. Bishop, clerk. 


And afterwards, and on, to wit, the 17th day of November, A. D. 1884, 
the same being one of the regular juridical days of the October term, A. 
1). 1884, of said court (present, the Honorable Moses Hallett, 

45 district judge), the following proceeding was had and entered of 
record in said court and in said cause, to wit: | 


Order to open, publish, and file depositions. 


1150. In chancery. Bill to 


Tue Unrrep STATES OF AMERICA ) 
cancel a patent, and for other 


Cs, 


THe Iron Strver Mrixtnea Com- { - 
relief. 
pany et al, 
At this comes the said complainant, by A. W. Brazee, esq., district 


attorney, and thereupon, on its motion, it is ordered by the court that the 
depositions in this cause now in the clerk’s office be opened, published, 
and filed, and that the said district attorney may take the said depositions 
from the clerk’s office and retain the same for five days. 


And thereupon, and on the same day, to wit, the 17th day of Novem- 
ber, A. D. 1884, there was opened, published, and filed in said court and 
in said cause a certain deposition of William H. Stevens on behalf of the 
respondent. And the said deposition is in words and figures as follows, 
to wit : 

Deposition of William H., Stevens. 


The deposition of Wrii1aM H. Stevens, of the county of Wayne, and 
State of Michigan, a witness of lawful age, produced, sworn, and examined 
upon his corporal oath on the 31st day of May, A. D. 1884, at the office 
of Herschel Whitaker, in the city of Detroit, in the county of Wayne, 

and State aforesaid, by me, Herschel Whitaker, a commissioner 
46 duly appointed by a dedimus potestatum, issued out of the clerk’s 
oftice of the cireuit court of the United States for the district of Col- 
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orado, bearing teste in the name of the Chief Justice of the United States 
and the seal of said court affixed thereto, and to me directed as such com- 
missioner, for the examination of the said William H. Stevens, a witness in 
a certain suit and matter in controversy now pending and undetermined in 
the said circuit court, wherein the United States of America is plaintiff, and 
the Iron Silver Mining Company is defendant, in behalf of the said de- 
fendant, as well as on the cross-interrogatories of the plaintiff, as upon the 
interrogatories of thedefendant which were attached to the said commission, 
and upon none other, the said William H. Stevens being first duly sworn 
by me as a witness in the said cause previous to the commencement of his 
examination, to testify the truth, as well on the part of the plaintiff as 
the defendant, in relation to the matters in controversy between the said 
plaintiff and defendant, so far as he shall be interrogated, testified and de- ; 
posed as follows : 
Interrogatory first. State your name, age, residence, and occupation. 
Answer. WilliamjH. Stevens ; age, 63; residence, Detroit, Michigan ; 
occupation, miner. 
Interrogatory second. Do you know the Fanchon and Stinson placer 
claims? If so, state when you first knew them. 
Answer. Yes, sir: about June Ist, 1879. 
Interrogatory third. State what you know about the said Stin- 
47 son and Fanchon placer claims with reference to the character of 
the ground ; whether it is placer mining ground or not. 
Answer. The ground was a rolling, uneven surface, with gulches, 
ravines, and small streams passing through it, and was covered with a 
young and second thrifty growth of timber. I examined the pit-holes, ~ 
openings, and excavations upon said land and found that the sand and # 
gravel therein contained float or placer goid ; I should classify the land as 
placer land. 
Interrogatory fourth. State particularly whether you examined the said 
mining ground for the purpose of determining its c tharacter as to whether 
it was “placer mining ground or lode mining eround, and your decision and 
opinion in that re gard. 
Answer. Yes, sir; I crossed and recrossed the ground severai times, 
and examined all the shafts, pit-holes, and excavations upon said land 
with care in regard to their mineral value, and decided that there were no 
lodes, veins, ledges, or mineral deposits of rock in place, bearing gold, sil- 
ver , gold, lez ad, cinnabar, copper, or other minerals of value; that it was 
wasting time and mone y to attempt to find or discover mineral veins of 
value there, but that the only mineral of value I found was float gold in 
the diluvial deposit of sand and gravel, and my decision and opinion was 
and is that it was placer mining ground. be 
Interrogatory sixth. State if you, at any time, made an examination of 
said ground, and of any streams of water near, with a view of de- 
48 termining the practicability of bringing water through a ditch for 
placer mining purposes, to the said placer claims, and, if. you made 
such an examination, what conclusion did you come to with reference 
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to it? 
Answer. I made such an examination with poc ‘ket instruments, going 
* all over the ground, and found that the waters of Lake Creek could be 4 


easily carried in ditches and flumes to cover, work, and wash said placer 
lands, 


~~ 
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Interrogatory seventh. State whether or not it is practicable to bring 
water on said mineral lands to be used for placer mining purposes. 

Answer. Yes, sir; I have no doubt about it. 

Interrogatory eighth. State particularly what you know about whether 
there were any known lodes, veins, ledges, or mineral deposits of rock in 
place, bearing silver, gold, lead, or other valuable deposits within said 
placer mining claims before the date the said applications were made for 
the said placer patents, to wit, on the , 1879, 

Answer. Prior to June 10th, 1879, the date of location of these placer 
claims, I examined all shafts and pit-holes on said placer lands, for the 
purpose of determining whether there were any lode veins, and found that 
there were no known or discovered lodes, veins, ledges, or mineral de- 
posits of rock in place, bearing silver, gold, lead, or other valuable deposits 

within said placer mining claims at that time. 
49 Interrogatory ninth, State what connection, by furnishing money 
or otherwise, you had with obtaining the said placer patents. 

Answer. After deciding that it was placer ground and practicable to 
bring water upon it, Mr. Leiter and myself accepted of a proposition from 
Mr. Sawyer to furnish him money in order to make the necessary explora- 
tions, improvements, and entry of application for Goverament patent ; he, 
Sawyer, to do all the work and obtain title for a share in the property. 

Interrogatory tenth. State the object and purpose that you, or any one 
connected with you, had in assisting said Sawyer in applying for and ob- 
taining said placer patents. 

Answer. Our object and purpose in assisting said Sawyer was to obtain 
an interest in said placer lands, being convinced of its charaeter as such. 

Interrogatory eleventh. State whether or not you and your partner 
Leiter furnished the money to assist said Sawyer to perform the and make 
the improvements necessary to obtain said placer patents, in good faith, 
and for the purpose of obtaining title to the said ground for placer mining 
purposes. 

Answer. Yes, sir: we did. 


Cross-interrogatories and answers thereto by the witness on the 
part of the plaintiff: 
Cre ss-interrogatory first. To what extent were vou interested in 
50 the capital stock of the Lron Silver Mining Company, defendant in 
the action in the annexed commission mentioned, at the time of its 
organization, and to what extent are you interested now; if at all interested, 
state what proportion of the capital stock you then owned and proportion 
you now own, and the whole amount of the capital stock of said company. 
Answer. My interest in the capital stock of the Ivon Silver Minin 
Company at the date of its organization evas about one-fifth ; it has ait 
but little since. The capital stock of the company is divided in 500,000 
shares. 
(S’o"d) W. H. STEPHENS. 
Subseribed and sworn to before me, this 3lst day of May, 1884. 
[SEAL. | (Se’d) © HerscueL WHITAKER, 
UU’. S. Commissioner, Kastern District of Mieh. 


I, Herschel Whitaker, of the county of Wayne and State of Michigan, 
a commissioner duly appointed to take the deposition of the said William 


‘ 
' 
' 
' 


26 UNITED STATES VS. IRON SILVER MINING CO. ET AL. 


H. Stevens, a witness whose name is subscribed to the foregoing deposi- 


tion, do hereby certify that previous to the commencement of the exami- 


nation of the said Wm. H. Stevens as a witness in the said suit between 
tlie said United States as plantiff and the Iron Silver Mining Company 
et al., as defendants, he was duly sworn by me, to testify the truth in re- 
lation to the matters in controversy between the said parties, so far as he 
should be interrogated concerning the same; that the said deposi- 
51 tion was taken by my clerk F. Woodruff and reduced to writ- 
ing by F. Woodruff at the office of the undersigned in the city of 
Detroit, in the county of Wayne and State of Michigan on the on the 
31st day of May, A.'D. 1884, and that after the deposition was taken by 
F. Woodruff as aforesaid, at my direction, the interrogatories and answers 
thereto as written down were read over to the said witness, and that there- 
upon the same was signed and sworn to by the said deponent, William H. 
Stevens, before me, at the place on the day and year last aforesaid. 
(SEAL. | (S’g’d) HerscueL WHITAKER, 
(’. S. Commissioner for the Eastern District of Michigan. 


The United States of America. 
The circuit court of the United State’ forthe eastern district of Michigan. 

I, Walter S. Harsha, clerk of the cireuit court of the United States for 
the Eastern district of Michigan, do hereby certify that Herschel Whit- 
aker, whose name is signed to the foregoing jurat, is a commissioner of 
the circuit court of the United States for the eastern district of Michigan, 
duly qualified and duly authorized by law to administer oaths ; that his 
signature thereto is genuine and in his proper handwriting. 

In testimony whereof I have hereunto set my hand:and affixed the seal 

of said court at Detroit, in said district, this thirty-first day of 
52 May, in the year one thousand eight hundred and eighty-four, and 

of the independence of the United States of America the one hun- 
dred and eighth. 

[SEAL. | (S’g’d) WALTER 8S. Harsna, Clerk. 

\Endorsed:) 1150. Circuit Court U.S. The United States vs. The 
Iron Silver Ming. Co. Deposition of Wm. H. Stevens, behalf respond- 
ent. Opened, publisied, and filed Nov. 17, 1884. (S’g’d) Edward F. 
Bishop, clerk. 

And afterwards, and on the same day, to wit, the 17th day of Novem- 
ber, A. D. 1884, there was opened, published, and filed in said court, and 
in said cause the examiner’s report of testimony taken on behalf of com- 
plainant. And the said examiner’s report of testimony is in words tnd 
figures as follows, to wit: 

Examiner’s report of testimony on behalf of complainant. 
In the circuit court of the United States for the district of Colorado. 
In the eighth cireuit. 


THE UNITED STATES OF AMERICA ) 


rs. . No. 1150. 
Tue Iron SILVER MINING Co. 
53 Srr: You will please take notice that the said plaintiff in the 


above entitled cause desires the evidence, to be adduced therein, to 


* 


Se Se: 
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be taken orally under the 67th equity rule of the United States Supreme 
Court. 

And you will further take notice that the said plaintiff will proceed to 
take the testimony and depositions of witnesses in its behalf in this cause 
before R. H. Buck, one of the examiners of said court, at his office in the 
city of Leadville, county of Lake and State of Colorado, on the twentieth 
day of February, 1884, at 10 o’clock in the forenoon, and will continue 
the examination of such witnesses and the taking of such testimony, from 
day to day, at the same tinte and place, until said examination is completed, 
and proceed as such examiner may direct. 

(S’g’d) ANDREW W. BRAZEE, 
LU’. S. Attorney for Colorado. 

To Hon. G. G. SYMEs, 

Solicitor and of Counsel for Def’ts. 


(Endorsed :) No. 1150. Inthe cireuit court of the United States. 
The United States of America vs. The Lron Silver Mining Company. No- 
tice to take testimony. Served. 1 admit personal service of a notice, of 
which within is a duplicate, this 11th day of February, 1884. (S’g’d)G. 
G. Symes, sol’r for def’ts. Andrew W. Brazee, U.S. att’y for Colorado. 


In the cireuit court of the United States for the district of Colorado. 
In the eighth circuit. 


54 THe Unrrep STATES OF AMERICA 
rs r -_ 
rye ‘ ‘ ‘ . No. 1150. 
Tue Iron SILVER MINING CoMPANY | 
and James A. Sawyer. 


It is hereby stipulated that the taking of the testimony in this case before 
Robert H. Buck, examiner in chancery, at the city of Leadville, State of 
Colorado, be continued until the 21st day of April, A. D. 1884, at 10 
o’clock in the forenoon of said day, at which time and place the taking of 
said testimony is to be resumed by the said complainant, and the evidence 
so taken on its behalf shall be considered of the same force and effect as that 
taken within the time fixed by order of the court. After conclusion of 
the complainants’ testimony, the said defendants may proceed to take their 
testimony in said cause. 

Dated this 9th day of April, A. D. 1884. . 

(S’g’d) G. G. SYMEs, 
Solicitor for Def'ts. 
A. W. BRAZEE, 
U.S. Attorney. 


(Indorsed :) U.S. ecireuit court. The United States of America vs. 


The Iron Silver M. Co. et al. Stipulation extending for taking tes- 
timony ted 9th April, 1884. G. Symes, att’y for def’ts; W. Brazee, 


att’y for pl’ff. 
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In.the cireuit court of the United States, eighth judicial circuit, 
district of Colorado, ss: 


5 


THE UNITED STATES OF AMERICA) 


/ : ~ > 
aS : Equity. 
Tue Iron Sttver Mriyina Company {°*! 
and James A. Sawyer. J 


The depositions of David B. Stiteler, Charles Clary, Austin J. Kava- 
nagh, Albert M. Pennock, John F. Lewis, Louis Portinan, William M. 
Gaar, Josiah A. Eade, Ernest Hoelke, David G. Miller, Louis K. Rucker, 
W illiam Bb. Ragland, ‘Robe rt Berry, Walde mar Arens, Percival Hender- 
son, and John i. Heron, all witnesses of lawful age, produced on the part 
of the complainant in the above-entitled cause, and duly cautioned, sworn, 
and examined on the 20th, 21st, and 22d days of I ‘ebruary, the 6th and 
7th days of March, and the 21st and 22d days of April, A. D. 1884, by 
and before me, Robert H. Buck, an examiner in chancery of the said court, 
at my office in the city of Leadville, in the county of Lake, in said district 
of Colorado, pursuant to the notice and stipulations hereunto attached. 

On this 20th day of February, A. D, 1884, at ten o’clock in the fore- 
noon, I was attended by Andred W. Brazee, esq., solicitor for and on be- 
half of: said complainant, and by J. F. F rueaff, esq., solicitor for and on 
behalf of said respondents. 

And thereupon DAvip B. STITELER, 4 witness of lawful age, produced 

on the part of the said plaintiff, being by me first duly cautioned and 
56 sworn, on oath testified as follows in response to interrogatories to 

him propounded by A. W. BraZer, esq., solicitor for said com- 
plainant : 

Int. 1. State your name, age, residence, and occupation. : 

Ans. My name is David Bb. Stiteler; age, 49; residence, Riverside, 
Chaffee County, Colorado; occupation, miner; I have also had contracts 
in cutting wood, logs, ete. 

2. How long have you been a miner in Colorado ? 

Ans. I have wor ked at it some every year since 1880. 

3. In what county ‘ 

Ans. Lake C ounty. :, 

4. Do you know the ground embraced in the Stinson and Fanchon 
placers, so called ; and, if so, how long have you known the same, and 
where are the same located ? 

Ans. [| have known those grounds since June, 1880. They are located 
on what is called Sugarloaf Range. Probab!y 5 acres of the Fanchon placer 
takes 1 in the head ot Buffalo Gulch. 

How familiarly were you acquainted with the ground embraced in 
those placer locations in 1880? 

Ans. In 1880 I cut mining timbers for them on both those placers, 
more or less. 

You say you cut timber “for them.” Who do you mean by 
“them”? 

Ans. Mr. William H. Stevens & Co. Mr. Sawyer, James A., was con- 
wet with the placer. 

Who hired you to cut timber 
ie Mr. Crowthers, foreman, a a for the [ron Mine Company. 
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8. What sort of timbers did you cut from this ground ? 

Ans. Mining timbers. 
9. What kind of trees were growing on that land at that time ? 
(Objected to as irrelevant and immaterial to any issues raised by plain- 
tiffs in this case.) 

Ans. There was pine, spruce, and fir. It ranged in size all the way 
from 4 inches to 30 inches through. It was very fine timber, the finest 
timber on the range. 

10. State whether you noticed any coincidence between the ground 
where this first timber grew, or the outboundaries of the ground where this 
fine timber grew, and the outboundaries of these placers ;— 

(Objected to as leading, irrelevant, immaterial, and an improper way of 
asking a question, assuming facts to exist which witness has not testi- 
fied to.) 
and, if so, in what respect and to what extent they coincided, if at all. 

(Objected to as last above. ) 

Ans. The outboundaries of the placers, lines, extended round to where 
this green timber grew, whilst outside of it was dead timber and second- 
growth stuff. 

11. State whether this fine body of timber covered, or substantially 
covered, the area of these so-called placers. 

Ans. It did. 
58 12. What was done with the mining timbers which you were 
hired to eut by the foreman of the [ron mine? 

Ans. They were drawn to the Lron mine. 

13. What indications of placer mining were there on the Stinson or 
Fanchon at the time when you first saw the ground in question ? 

(Objected to because there is no evidence that this witness knows the 
least thing about placer mining or what are indications of it, to qualify 
him to testify in regard thereto.) 

Ans. At the time I saw it I saw no indications, although Mr. Sawyer 
claimed he had a sluice box in. 

14. What discovery, if any, did you make of any lode or lead bearing 
gold or silver in rock in place on this ground in question and when ? 

(Same objection as to the last preceding question.) 

Ans. Advance lode, discovered 9th & 10th of June, 1880. 

(Deft. objects to the answer as not responsive to the question.) 

U pon which, if either the Fanchon or Stinson ground, was this dis- 
covery made, and about where ? 

Ans. On the Fanchon; on the west line. 

16. What did you find this Advance lode in; how wide was the vein, if 

any; What was the vein matter, and what the wall rock ? 
59 (Objected to because it is leading and presumes facts not stated 
by the witness or in evidence.) 

Ans. [ found it in quartz, between granite walls ; the vein is five to six 
feet wide; the vein matter was quartz and gouge, containing silver and gold ; 
the wall rock was granite. 

17. What indications on the surface were there of this vein? 

Ans. There were outcroppings of quartz from two to four feet high. 
The croppings are for probably six or eight rods, and I can follow the flow 
the whole length of the lead, fifteen hundred feet. 
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18. What was the “flow,” what do you mean by “flow,” and to what 
extent was it apparent on the surface at the time you went unto the ground 
of the Advance lode or claim ? 

Ans. The “ flow-in ” float, or whatever you call it, is quartz or lode mat- 
ter which is contained in the lode. In some places the ground was cov- 
ered with it. It was scattered permiscuously more or less all over the lode. 

19. How deep have you sunk on the Advance, and to what extent is 
the vein continuous. if at all ? 

Ans. I have sunk a shaft twenty feet on it; the vein continued to in- 
crease in size a little, and also the quality of mineral was improving. I 
have also got a tunnel 80 feet long started to cut the lode, but not reach- 
ing it yet. 

20. Do you know William H. Stevens, of the Iron Silver Mine 
60 or of the Iron Silver Mining Company ? 
Ans. I do. 


21. What, if anything, did you ever say to him about, and what, if any 


thing, did you ever produce to him from, this Advance lode ; and what, if 


anything, did he say of or concerning the same? 

(Objected to what witness said as immaterial, and what Stevens said or 
did as incompetent.) 

Ans. [ went to Mr. Stevens and notified him that I had found a lode 
on the Fanchon placer, and told him [ had quartz carrying silver and gold 
in the lode, and he wished me to bring him some of the quartz to have as- 
sayed. I did so, and he told me his assay was better than mine. He also 
told me he would put up a mill that would treat that ore, and he set a 
time for me to meet him there. He failed to meet me on account of sick- 
ness, as they claimed. He also told me he would quitclaim that property. 

22. About when was the conversation with Stevens that you have re- 
lated ? | 

Ans. It was either the latter part of August or in September, 1880. 

23. When and where, if at all, did you have any conversations with 
Mr. James A. Sawyer of and concerning the placer claims in question or 
your discoveries in the Advance lode? If any, state the same fully and 

at large, as if particularly interrogated thereto. 
61 (Objected to as irrelevant, incompetent and immaterial, unless 
time anterior to the entry of the placers in dispute be shown.) 

Ans. I had talk on the placer claim with Mr. Sawyer, where he resided. 
This was in 1880 ; the time I was cutting timbers there. He was speak- 
ing in regard to his placers, and calling them his timber placers, and he 
also was to have a certain amount of that ground deeded to him individ- 
ually in his own name. That portion contained 5 lode claims that he had 
located. 

24. What portion contained the five lode claims you mention 

Aus. It was a portion of the Stinson and Fanchon placers. 

25. What did he say was to be deeded to him ? 

Ans. He claimed there was 45 or 50 acres, I forget which, of that land 
that his lode claims were on that was to be deeded to him. 

26. By whom did he say it was to be deeded to him, if any one? 

Ans. William H. Stevens and Company. 

27. What, if anything, did he say was to become of the rest of the 
ground of these placer claims ? 


SE EP ype ll, 


lM rests 


ac 


| 
' 


UNITED STATES VS. IRON SILVER MINING CO, ET AL. 31 


Ans. He always told me I was not on his ground, but that if I was it. 
could be arranged very easily. He told me I was in William Stevens’ 
ground, 

28. When you first saw the ground covered by these placer claims, what 

indications, if any, were apparent upon the surface that the same 
62 contained lodes, ledges, or deposits or veins bearing gold and silver 

or other precious metals, and how extensively were such indications 
apparent on the surface of this grownd ? 

(Objected to as incompetent, because the witness has shown no qualifi- 
eation whatever to testify as an expevt or one having any practical knowl- 
edge of mines or mining matters.) 

Ans. The indications were the croppings of quartz and lode matter, also 
the cropping or flow of wall rock. These indications could be discovered 
promiscuously, more or less, all over the placers. 

And thereupon, on cross-examination by J. F. FRuEArr, Esq., counsel 
for said defendant, said witness Stiteler further testified as follows : 

X 1. When did you come to Colorado ? 

Ans. Mareh, 1880. 

X 2. Where from ? 

Ans. Lowa. 

‘X 3. What part of lowa? 

Ans. Black Hawk County. 

X 4. Have you ever mined before you came to Colorado ? 

Ans. No. 

X 5. Where did you mine in 1880 in Colorado ? 

Ans. On Sugarloaf Mountain. 

X 6 How long? 
63 Ans. I couldn’t give the exact time; think I worked on the 
Advance claim some six weeks with my brother. 

X 7. Was that the first mining that you had ever done, the location 
and work on the Advance claim? 

Ans. No, sir. 

X 8. Where had you done mining before, and when ? 

Ans. I had prospected occasionally a day or so at a time prior to that in 
L880, 

X 9. How much time altogether had: you worked in any mine before 
you located the Advance ? 

Ans. Oh, I might have spent two weeks prospecting at the outside. 

X 10. How much time did you personally work in 1880 on the so- 
‘alled Advance lode you have spoken of ? 

Ans. Think I worked myself about six weeks ; couldn’t be exact ; my 
brother did most of the work. 

X 11. How long did he work ? 

Ans. Couldn’t give the exact time; he worked long enough to run a 
50 feet tunnel. I was at home on a visit ; can’t tell when he commenced 
work, 

X 12. How much work had you done before he commenced, and what 
was it? : 

Ans. I had sunk one shaft about 10 feet, and another in quartz or lead 
matter about 12 or 14 feet. 

X 13. How near were these shafts together? 
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Ans. Might have been 30 feet apart. 
distance. 
X 14. Which did you dig first ? 
We dug the one farthest down the range, the shallowest, first. 
X 15. How deep did you dig that ? 


ht have been ten feet, 


was the size of this shaft ? 
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I don’t know the exact 


more or less; I could not say ex- 


It might have been 4x8, or more or less; I couldn’t tell. 


Ans. It mig 
actly. 

X 16. What 

Ans, 

Ans. a. sir. 


ou timber it? 


X 18. In what part of the shaft did you find .the mineral matter 
rock in place? 
Ans. I didn’t find it in that one in place. 
X 19. Did you put a discovery stake at the first shaft ? 


Ans. 
»& 3 


No, sir: 


How 


long atter 


the second one? 


Ans. 


I think my brother commenced on it right away ; 


tive on it any more. 
X 21. Did you work in the second shaft personally ? 
Ans. I did, with my brother. 


X 22 


65 


A ns, 
» 2 
shaft ? 


it don’t stand at the first exactly. 
you finished the first shaft did you commence 


. et e 
[ am not posi- 


How deep was it when you commenced working in it ? 


It might have been four feet, more or less. 
How deep was it when work was stopped on the second 


Ans. Somewhere from 12 to 14 feet, I guess, 


X 24. What was the size of the shaft ? 


Ans. Probably about 5x8 ; 


X 25. Was it timbered ? 


Ans, 


No, sir; 
X 26. Did you put a discovery stake 


My brother did. 


Was that done before you commenced 


Ans. I did not. 
» oi 
Ans. Yes, sir. 


might have been 


it was solid lode matter. 
at that 


a little more or less. 


second shaft ? 


work on the second shaft ? 


X 28. At what place on this second shaft did you see the vein ? 

Ans. It is vein matter cropping clear to the surface. 

X 29. On what sides of the shaft is the solid granite you spoke of ? 
Ans. In that shaft I have not got the walls. : 


X 30. 


ter between walls of granite? 


In a shaft that I 


What part of it? 


Ans. 
A. ol. 
Ans. Yes,sir. 
= 3. 
66 


Ans. It is just west of the old shaft ; 
forty feet ; 


ean’t say exactly. 


X 33. In none of the shafts in the Adv 
find vein matter in solid formation between granite w: alls, did you? 


Ans 


s. No, sir. 


sank last winter, 
Is that shaft sunk in 1882 on the Advance ground ? 


in 1882, 


a little north : 


At what place on the Advance lode have you got the vein mat- 


might be 


anee lode sunk in 1880 did you 
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X 34. Then the answer given by you to question 16 was incorrect, 
was it? 

Ans. The question never was asked me when that was found. 

X 35. Then you don’t want the answer I have just read to question 16 
to be undertood as meaning anything you found in a shaft on the Advance 
lode before the winter of 1882, do you? 

Ans. No, sir; not before 1882. 

X 36. Was the mining you have described as done on the Advance lode 
in 1880 and the little prospecting before it all the mining you did that 
year? 

Ans. It was. 7 

X 37. What mining did you dain 1881, and where and when ? 

Ans. I worked on a tunnel in the Advance in 1881, probably four 
weeks. 

X 38. Did you in that year, 1881, do any other mining; if so, where 
and when, and how much? 

Ans. I did some prospecting; occasionally a few days; perhaps three 
or four weeks altogether through the season. I did some of it over be- 

yond Eagle Mountain. 
67 X 39. What mining did you do in 1882, where and when? 
Ans. I did some work on the Advance. Sank a shaft there, and 
also run a tunnel 20 feet farther. That’s all. No other work that year 
as a miner. 

X 40. What work asa miner did you do, and where and when, in 1883 ? 

Ans. I did some work on the North Slope lode on Sugarloaf Mountain 
for myself. Probably worked round there between 2 & 3 months all 
told. Might have been more or less. 

X 41. Have you stated now all the times and places at and in which 
you have worked as a miner since March, 1880, until this time; and, if 
not; state when and where else you have done so? 

Ans: That is all, I believe. 

X 42. Have you ever worked for anybody for wages or under contract 
as a miner? 

Ans. I have as timberman, not as a miner. 

X 43. Did you ever work as timberman under ground ? 

Ans. A few times. I worked framing timbers on the surface. 

X 44. How many days, where and when, and for whom did you work 
under ground in a mine? 

Ans. I couldn’t give the exact amount of time. About all the work I 
ever did under ground was for myself, 

X 45. For whom did you work under ground other than yourself? 

Ans. I never framed any timbers under ground, 

X 46. Did you ever work under ground, and, if so, when, where, and 

how long, for anybody else than yourself? 
68 Answe.r I never did, only to take dimensions of timbers under, 
ground, 

X 47. How many times did you go underground in anybody else’s 
employ than yourself to take dimensions of timbers ? 

Ans. One time. 

X 48. When was it and who for? 
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Ans. It was last spring or latter part of winter, for Major Ragland, at 
the Gunnison mine. , 
X 49. Have you stated all the sources of knowledge you have had in 
regard to a knowledge of mining matters, float, veins,and placers ? 
Ans. I don’t know as I have exactly. 
X 50. What others have you had ? 
Ans. From observations of the workings and eruptions, &e. 
X 5. What eruptions have vou observed that have given you mining 
knowledge other than that already related ? 
Ans. I guess it is the same in substance as I have given. 
X 52. Is not your real business and occupation that of a wood chopper 
and not a miner ? , 7 
Ans. You might call me a rough carpenter, rail splitter, or a mining 
timber cutter or anything of that kind. 
X 53. Do you think you can correctly and truthfully call vourself a 
miner ? 
Ans. I think I can better than a great many that claim to be miners. 
X 54. How many acres are in the Fanchon placer ? 
Ans. I don’t know exactly. Something over a hundred. 
69 X 55. How many, as near as you can tell? 
Ans. I can’t tell. I think I have heard them say 111 or 121. 
X 56. How many sides has the Fanchon placer? 
Ans. Couldn’t tell exactly. It is in a kind of zigzag shape. 
X 57. How many corners has it ? 
Ans. I think I have seen six different stakes. 
X 58. Was that all there were ? 
Ans. I couldn’t tell you. 
X 59. How much of the Fanchon placer extends up Sugarloaf 
Mountain ? 
Ans. The south line runs up over what they call Sugarloaf Mountain, 
that is the line on the south side. 
X 60. Does the south line go to the top of the mountain and over it ? 
Ans. I don’t know exactly iu regard to that. 
X 61. How much of the Fanchon placer extends down into Buffalo 
guleh and across it? 
Ans. I should judge about 5 acres of the head of the guleh heads into 
the Fanchon. 
X 62. Did you ever go along the boundary lines of the Fanchon placer 
from corner to corner ? 
Ans. I have not fully. 
X 63. Is the whole of the so-called Advance lode on the Fanchon 
placer ? 
Ans. Not quite, | believe. I think there is a little off, 
70 X 64. What proportion is off? 
Ans. Might be 300 feet off it in length, more or less, 
X 65. Have you done any of the work heretofore described by you on 
that part of the Advance lode not on the Fanchon placer ? a 
Ans. No, sir. 
X 65. How many acres are in the Stinson placer ? 
Ans. I believe they claim 120 acres, more cr less. 
X 66. How many sides has it ? | 
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Ans. It is an oblong shape. I couldn’t say how many sides it has, 

X. 67. How many corners ? 

Ans. [ couldn’t say. I have been to 5 or 6 different corners or stakes 
on it. 

X 68. Have you ever been around the Stinson placer, the whole of it, 
from corner to corner ? 

Ans. Not direct ; I have passed around on the line on the south side, 
on the north side of Buffalo gulch. I have travelled around a line there 
that was cut out, and boards nailed up there claiming it as entered land. 

X. 69. Do you say that there was no good green timLer on Sugar Loaf 
Mountain outside of these Fanchon and Stinson placers ? 

Ans. Yes, sir; there is very good green timber outside of them. 

X 70, [ will read you question 10 and your answer [reads Q. 
71 10 and answer]. Do vou say that is correct, and there is no good 
green timber outside of the boundary lines of these placers ? 

Ans. Partially. On the south side of Buffalo gulch there was déad 
and second-growth timber. I don’t say there is no good green timber 
outside the placer boundaries, There is places. 

X 71. Then this answer to Q. 10 that I have read to you, and will 
read again | reads], is not strictly correct, is it * 

(Objected to as argumentative. It assumes that there is a diserepaney 
in the answers of witness on direct and cross-examination, which does not 
exist. ) 

Ans. It is not strictly correct in regard to no green timber outside. 
There is places where there is some. 

X 72. At how many different points beyond the lines of the Fanehon 
and Stinson placers was there good green timber to be found in 1880 when 
you cut timber there ? 

(Objected to as not cross-examination ; not material nor relevant.) 

Ans. Lying west of the Fanchon was a body of timber. Lying south 
of it there was some timber in little groves off on some points. North of 
it,on Lake Park Slope, was some dead timber. There was nothing east, 
to my knowledge. 

X 73. Did you go to cut logs in 1880 on a contract ? 
Ans. I did. 
X 74. Who was the contract with ? 
Ans. I had a subeontract with I. Kk. Marwin. 
a How long did you cut logs there? 
Ane S think from June to August, 1880. 
X 76. About how many did you cut, if you recollect ? 
Ans. I couldn’t tell, except by referring to a book which I have not 
here. Worked 3 or 4 men besides myself. 

X 77. Did you not cut the best logs outside of these placers, that you 
cut that summer? 

(Objected to as not material or relevant, and not proper cross-examina- 
tion.) 

Ans. I don’t think they were any better than what I cut on the 
placer. 

X 78. About what proportion of all you cut did you cut outside the 
locers? ? 

(Objected to as last above.) 
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Ans. I don’t know what proportion. 

X 79. There was quite a large number of them, was there not? 

(Objected to as last above.) 

A. There was quite a number cut; yes, but I couldn’t say what 
amount, 

X 80. When and where did you have the conversation with Mr. 
Stevens, about the Advance-lode discovery ? 

Ans. At his office at the Iron Mine, in 1880; might have been in Au- 
gust and September, and prior to that time. Talked with him three or 

four times? 
73 X 81. From what spot on the Advance lode did you take the 
vein matter to him. 

Ans. From the quartz croppings, about 3 or 4 feet down the second 
shaft. 

X 82. There were no walls surrounding the matter you took to him ? 

Ans. No, sir; nothing but quartz. 

X 83. Was there any wash through which the second shaft had been 
sunk before it struck this mineral. 

Ans. No, sir; the quartz crops out where we sunk it. 

X 84. Who made your assay of that stuff, and when was it made? 

Ans. Joseph Luce. August 23, 1880. 

X 85. Was that made before you took a sample to Mr. Stevens ? 

Ans. Yes, sir. : 

X 86. When did you stop cutting timber over there ? 

Ans. I could not say whethe 4 it was the latter part of August or first 
part of September, 1880. "It was some time along there. 

X 87. What was the time and place at which you had the conversation 
with Mr. Sawyer, of which you have testified. 

Ans. I couldn’ t tell the exact time and place. 

X 88. Did he tell you about his expecting to receive a deed for a part 
of these placer premises, prior to 1882. 

Ans. | couldn’t say now. 

X 89. Did you ever have more than one assay made of any mat- 

ter taken by you from any of the shafts on the Advance lode ? 
74 Ans. I never did, except some assays I had made from some 

shafts which I sank last winter. Mr. Sannons made these assays. 
He is now in South Africa. 

X 90. Did you ever have any assays made of any matter taken from 
any place in either the F weet te and Stinson placers other than the one 
of Aug. 23, 1880, and the three in the year 1883, testified by you? 

Ans. Yes, sir. 

X 91. State where from, when, and by whom made, as to all of them. 

Ans. They were made in Jan’y, 1883, from the North Slope lode on the 

‘anchon placer. They were made by Mr. Simmons. 

X 92. Where on the North Slope ‘lode were the specimens taken from 
that you had assayed ? 

Ans. From the shaft, all along from 6 feet to 25 feet below the sur- 
face. 

X 93. Is that, vein between walls ? 

Ans. Yes, sir. 
X 94. Is the shaft timbered ? 
Ans. Yes, sir. 
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X 95. You commenced work in the North Slope lode and did all that 
has been done on it in 1883, after you knew that these were patented 
grounds, did you not? 

Ans. I knew they claimed it as patented ground. 

X 96. Are these veins you have deseribed in the Advance and North 
Slope all the veins you have personally ever seen in rock in place on the 
premises of the Fanchon and Stinson placers ? 

Ans, No, sir. 

X 97. State where else you have seen such, and describe. 

Ans. In the Sawyers tunnel, on the Fanchon, I think. 
75 X 98. How far in from the mouth of the tunnel is the lode ? 
Ans. Somewhere between 100 and 200 feet ; I don’t know ex- 
actly. : 

X 99. Is that all ? 

Ans, That is all I have seen. 

X 100. How much of the North Slope lode is in the placer ? 

Ans. I think about half, 

X 101. Since the summer of 1880 you claim to have been on these 
placer premises frequently and to be familiar with what has been going 
on there in the way of work, do you not ? 

Ans. Yes, sir. 

X 102. Have you not been in frequent conversation with and assisting 
Mr. Berry as regards the testimony and the facts necessary in this suit to 
set aside the Stinson and Fanchon placer patents ? 

Ans. I have had talk with him in regard to it. I have not had frequent 
conversation with him; never rendered him any assistance only what I 
know in relation to my own matters. 

X 103. Did you not first call his attention to the existence of these 
placers ? ! 

Ans. I did eall his attention to them. I don’t know whether 1 was the 
first or not. 

X 104. When you called his attention to them, did he say that he had 
ever heard of them before. 

(Objected to as improper, being hearsay.) 
Ans. I don’t remember. 
X 105. How many times, from the first conversation you had with 
Mr. Berry until to-day, have you talked to him on the subject ? 
6 Ans. May have talked with him a dozen times, more or less. 
Adjourned to Feb'y 21, A. D. 1884, at 9 o'clock a. m. 


~] 


Tuurspay, Feb’y 21, 1884—9 o’cloeck a. m. 

Resumed. 

X 106. Is the discovery stake on the Advance still there? 

Ans. It was there when I saw it last, in March or April, 1883. 

X 107. How near was it to either of the two shafts vou speak of having 
sunk there? ‘ 

Ans. I couldn’t tell exactly ; might be within 20 feet, more or less. 

X. 108. Now, on your oath do ‘you mean to say it was within 20 feet 
of either of those shafts ? 

Ans. Well, I couldn’t; no, sir. 

X 109. What was in the discovery shaft? 

(Objected to as wholly immaterial. ) 
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Ans. I don’t remember. 

X 110. Are the Advance and North Slope lodes the only claims on 
these placers in controversy in which you have any interest ? 

Ans. Yes, sil 

X 111. Did you ever work for the Iron Mine on a salary, or directly 
for them in a contract ? 

Ans. I worked for them prior to going over them, and worked for them 
then cooking by the day. 

X 112. How many days did you work for the [ron Mine over or near 
these premises, and when ? 

Ans. I think it was in June, 1880; the number of days Leannot tell. 
77 X 113. Did you not work over there all the time for Marvin, 
timber contractor, as a subcontractor, or in his employ ? 


Ans, No, si 


And thereupon on redirect examination the said witness Stiteler further 
testified as follows in response to interrogatories to him propounded by A. 
W. BRrAZEB, esq., attorney for said plaintiffs : 

Redirect 1. Look at the plat marked “ Exhibit A” and state whether 
it shows substantially the relative positions of the Stinson and Fanchon 
placer claims on the ground. 

(Objected to as not prope r subject of re-examination, and should have 
been introduced in chief, when an opportunity of cross-examination would 
have been offered.) 

Ans. I think it i to the best of my Wester 

Redirect 2. How near to the bottom of Buffalo Gulch, the south bound- 
ary of the Stinson place yf and at what ele vation above the bottom is this 
south line at its nearest point ascending, to your present recollection ? 

(Objected to, and additionally witness has been fully examined on this 
subject before, and further, Exhibit A, shown witness to refresh his me mory, 
has not been explained or authenticated by any one who made it, or who 
has been shown competent to testify concerning it.) 

Ans. I should think the south line would range from 100 to 300 feet 
from the bottom of the gulch, and would range in elevation all the way 

from 200 to 400 feet above the bottom of the gulch. 
78 Redirect 3. Who, if any one, directed you where to cut timber 
outside of the lines of the Stinson and Fanchon claims ? 

(Objected to because not re-examination of any new point brought out.) 

Ans. Mr. Marvin; Mr. W. Marvin. 

Redirect 4. Did James A. Sawyer pretend or represent to you in any 
way that the lines of the Stinson and Fanchon claims extended further out 
and included more land than was within the stakes of those clainas ; and, 
if so, what did he say or represent to you or in your hearing on this sub- 
ject, and when and where were such representations, if any, made ? 

(Objected to as not re-examination; the question is leading, irrelevant, 
and immaterial.) 

Ans. There was boards nailed up with Mr. Sawvyer’s name on them 
claiming that it was entered land lying west of the Fanchon placer. He 
stated that the ground belonged to him. There was not anything farther, 
any placer else, that I know of. He made the statement in 1880 on the 
‘ground, | 
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Redirect 5. How many men were cutting timber on the Fanchon and 
Stinson claims in 1880, and who were they cutting timber for, if you 
know, and under whose direction ? : 

(Objected to as not re-examination and so irrelevant and immaterial.) 

Ans. There was from six to eight, I believe. They were cutting under 
the orders of Mr. Crowthers and Mr. Marvin for the Iron mine. — 

Redirect 6. Who paid you for cutting timber on those claims? 

79 (Objected to as*not re-examination. Witness has fully testified 

as to his employment on those claims. Also as irrelevant and im- 
material, ) 

Ans. Mr. I. Kk. Maryin. 

Redirect 7. What, if anything, 
ing in or upon lode claims as these placer claims in 1880 or at any time 
between June, 1880, and February 27, 1882? 

(Objected to as not re-examination, incompetent, irrelevant, and imma- 
terial.) 

Ans. Well, I know that in 1880 he was working some men there on 
his lode claims. He was also working men therein 1882. I couldn’t say 
to my knowledge whether they worked there in 1881 or not. 

Redirect 8. Did he do any placer mining work on these placer claims 
or either of them in L880 or at any time subsequent to that year to your 


g, do vou know of James A. Sawyer work- 


knowledge ? 

(¢ Ibjected to as last above.) 

Ans. Not to my knowledge. 

Redirect 9. Has any placer mining work been done on the Stinson and 
Fanchon or either of them since you first knew that ground in 1880, to 
your knowledge. 

(4 bjected to as last above.) 

Ans. I never saw any. 

And thereupon, in second cross-examination, witness Stiteler further tes- 
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tified as follows: 
2 X 1. Do you know any more about the boundaries and cor- 
RO ners of the Stinson and Fanchon placers to-day than you did yes- 
tf rdav. 

Ans. I think not. 

Z X\ 2 Who made that Exhibit A you looked at before ? 

Ans. | don’t know. 

Re X 3. Do you know -whethe r it is correct? 

Ans. I do not. 

Re X 4. How near the west line of the Fanchon placer elaim was the 
board you spoke of with Sawyer’s name to it? 

Ans. I can’t tell. I don’t remember. 

Re X 5. Was it not right on the line? 

Ans. I think not. 

Re X 6. Will you on your oath say that it was three feet or more be- 
yond and from the west line? 
~ Ans. Well, I could not at present. I don’t remember the location ex- 
actly. 

Re X 7. Do you know where the. west line was at that placer exactly ? 

Ans. I knew what they claimed to be the west line. 

Re X &. How was it marked ? 

Ans. It was marked by blazed trees and boards. 
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Re X 9. Now think and give me as near as you can the exact distance 
of that board you testified about having Sawyer’s name on it from this 
blazed line. 

Ans. The distance I couldn’t give. The boards were scattered promis- 
cuously around, 

Re X 10. What is the difference between a lode claim and a placer 

claim ? 
8} Ans. Well, a lode claim in quartz carrying mineral, whilst a 
placer claim is gold in dust or nugeect. 

Re X 11. Is that the only difference ? 

Ans. There may be other differences. 

Re X 12. In your judgment as a miner does that difference constitute 
the chief and characteristic difference between mineral claims of lode and 
placer kind ? 

Ans. It does partially. 

Re X 13. What other difference is there? 

Ans. Well, I don’t know as I can name them at present. 

Re X 14. Has your experience as a miner led you to the condition that 
this difference between the two kinds of claims under the mining laws of 
the United States is the correct one ? 

(Objected to as calling for the witness’ conclusion of law.) 

Ans. It is correct as far as my judgment goes. 

Re X 15. Who were the men who worked in 1880, as you say, on 
Sawyer’s lode claims ? 3 

Ans. I don’t remember the names of any except Mr. Raymond. I 
can’t tell how many others there were. 

Re X 16. Can you tell how many others and who they were worked in 
any other years vou have testified about on Sawyer’s lode claims ? 

Ans. I can’t give the names nor the number of men that worked. Mr. 
Raymond worked for one, I know, in 1882. 

Re X 17. At what time in the years was this work done? 
82 Ans. In January, February, and March, in 1882. 
Re X 18. When was the work done? 

Ans. There was some in the Fanchon and Stinson both, in the lode. 
Some of the lodes were on each of the placers. 

Re X 19. This was in January, February, and March, 1882,and Ray- 
mond was one of the workers ? 

Ans. I think so. 

Re X 20. You are as sure, are you, about other men working upon what 
you call Sawyer lode claims within these placers as that Raymond worked 
on them in January, February, and March, 1882, for Sawyer? 

Ans. I am sure men worked there, what time I can’t tell. 

Re X 21. You didn’t know any of the others at all. 

Ans. I knew them by sight but not by name. 

Re X 22. Have you seen any of those men who worked there for Saw- 
yer within 3 months last past? 

Ans. I don’t remember as I have. 

(S’g’d) Davip B. SrirEcer. 

Subscribed and sworn to this 20th day of February, A. D. 1884, be- 
fore me. 

(S’g’d) Rosertr H. Buck, 


Examiner. 
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And thereupon CHARLES CLARY, a witness, of lawful age, produced on 
the part of the said plaintiffs, being by me first duly cautioned and sworn 
on oath, testified as follows in responce to interrogatories to him pro- 
pounded by A. W. Brazee, esq., attorney for said plaintiffs : 
83 Int. 1. State vour name, age, residence, and occupation. 
Ans. My name is Charles Clary, age 36, residence Leadville, 
Colorado, occupation miner. 

2. How long have you been a miner, and when ? 

Ans. I have been mining since March, 1870, in Park, Lake, and Sum- 
mit Counties, Colorado, and in Salt Lake County, Utah. 

. How much of this time have you been eng: aged i in placer mining, if 
ony, and how much in lode mining? 

Ans, About seven seasons in pl: wer mining and the balance of the 13 
years in lode mining, except two springs, in assessing Park County, and 
five months when I was at home East. 

4. Do vou a Buffalo Gulch, in or near the Sugar Loaf Mountains ? 

-~ Yes, sir; by being told the name of the gule h. 

W hat, if nde ten do you know of the location of the Fanchon and 
Stinson placer claims? 

Ans. I know where they are. I know but very little about the loca- 
tion, the lines, or anything of that kind. I worked there this spring; 
that is, in June, 1883, but couldn’t tell whether on the Stinson or the 
Fanchon. 

Do you know where the cabin of James A. Sawyer is at or near the 
head of Buttalo Gulch, where he lives ? 

Ans. Yes, si 

About how far below his cabin did you work in June, 1883, and 
who worked with you, if anyone? 

Ans, I should think about quarter of a mile below. Mr. A. J. Kava- 

nagh worked with me; also Mr. C, L. MeCracken and a_ fellow 
84 from Indiana. I think his name was Moon. 
How long did you work there and how many days’ work alto- 
gether were employed in this work at that time? 

Ans. I myself worked there 22 days, Mr. Moore five days, and Mr. 
Kavanagh about $30 or $40 worth; Mr. McCracken about 10 days or 
two weeks, 

9. Srate whether you and the others mentioned worked faithfully during 
this time. 

Ans. We all did when we were there. : I had to*come to town ocea- 
sionally once a week on horseback about six miles. 

19. Who employed you and the others to work then, if any one, aud 
for what purpose ? | 

Ans. Mr. C. L. McCracken, Mr. Lou Rucker. They came to me and 
asked me to go cut there and examine the ground. | went out with them; 
prospected the ground on a Sunday—the first Sunday in June or last Sun- 
day in the month before. I prospeeted Buffalo Gulch in one place about 
a quarter of a mile below Mr. Sawyer’s cabin. They asked me if I would 
be willing to go into a lease with them on the property. I came to the 
conclusion that Buffalo Gulch would pay if what little water we had held 
out. We came into town, took out lumber, tools, and provisions and went 
to work. 
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What was the expense of the lumber and the material, about? 

Ans. The whole expense, material and labor, was about $200 or $210. 

12. What amount of gold, if any, did you get? 
85 Ans. We got between 1} and 2 ounces, as near as I can judge. 
I didn’t weigh it or see it weighed. It was a poor quality of gold, 
and I should say was worth about $14 an ounce. There was a great deal 
of silver with it. 

13. Was this work done in the bottom of the gule h or up on the hills? 

Ans. In the bottom of the gulch. 

14. About how wide a strip did you work ? 

Ans. About 8 or 9 feet. 

15. Was there any gold of any account outside of this strip that you 
worked ? 

Ans. It prospected along each side of of the pit about the same as it did 
in the center, and we came to the conclusion to run a cut up the center. 
I don’t think the pay streak extends any distance outside. 

16. How long was the pit that you and the others worked ? 

Ans. About 40 feet. We ran about half that distance before we got on 
bed- rock 

17. Can you’ deseribe anything that there was at this particular point 
where the work was done or near it by which the place can be identified ? 

Ans. We commenced one sluice-box in Buffalo Guleh at a stake—I 
think it a location stake made by Mr. Sawver—as the Sawver placer. 
There is a log cabin partly torn down about 10 feet north of the gulch, 
on the left-hand side of the gulch coming down. There is a line cut out— 
looks like a survey line—on the nort': side of the gulch, and running north 

as near as I can deseribe it. 
86 18. Was the work that you did up or down the gulch from the 
stake of the Saw yer placer ? 
Ans. Up the gulch. 
19. Do you know whether the Sawyer placer extended up the gulch 
‘om the stake or down the gulch ? 

Ans. Down the gulch. 

20. Lhen your work was not ou the Sawyer placer ? 

Ans. No, sir. 

21. Do you know whether it was on the Fanchon placer; and, if so 
what means of knowledge or information on the subject have vou? 

Ans. Mr. Rucker told me it was on the Iron mine ground. 

22. How far above where you worked does the gulch flatten out so as 
to become a mere depression of the surface. 

Ans. I should say two-thirds of the way up to the cabin. It is not a 
very deep gulch anywhere. 

33. Take the gulch where you worked and the results and your obserya- 
tion of the localities, is it of any value as placer-mining ground, and, if 
of any value, how large a tract or area above the stake of the Sawyer placer 
mentioned is of any value as placer-mining ground ? 

(Objected to as irrelevant and immaterial.) 

Ans. I believe if they had water on the ground the ground would pay 
expenses ; that is, if this cement held out all the way up. I should say to 
_ the head of the guleh, We worked it in width 8 or 9 feet up and down 
the gulch. I should think a strip that width and a quarter of a mile in 
length would pay. 
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87 24. With the source of supply of water which you observed in 
the gulch, would that strip pay to work? 

Ans. No, sir. 

25. Is there any other source of supply for water in that guleh, or which 
could be brought into that gulch at any expense which would make the 
placer mining there profitable, in your opinion? 

(Objected to as incompetent, irrelevant, and immaterial.) 

Ans. Not from that point. It would be ~— the bottom of the gulch; 
that is, three-quarters of a mile below the Sawyer stake, but above the 
Sawyer stake it would not be profitable. 

26. At the point where vou worked was there any evidence of placer 
mining having been done there, or at any point above there, going up 
Buffalo Guleh and the sag at the head of it? 

Ans. Very little. There was an old box that laid there, looked as if 
it had been used years ago, and one short box about five feet long that 
looked as if it had been made lately. But there was no mining done that 
I could see, only a prospect hole which I suppose a man would dig in an 
hour at the most. 

And thereupon, on cross-examination, said witness CLARY further tes- 
tified as follows in reference to interrogatories to him propounded by J. 
I. Irueaff, esq., attorney for said defendants : 

X 1. Had you ever been on these premises before last suiininer ; 
88 and, if so, when; that is, on the lower part of the Stinson and 
Fanchon placers ? 

Ans. In 1873 I was in the lower portion of them. I was not in the 
top of: the hill. 

X 2. Did you then see any indications of placer mining having been 
done on any part of them. P : 

Ans, No, sir. 

X 3. Wouid the quarter of a mile up from where vou worked and tes- 
tified that you believed it would pay, extend on these premises, pointed 
out to you as being the Fanchon and Stinson placers. 

Ans. From what I have been told I think it would. I was told by 
Mr. Lou Rucker on the ground. I don’t know on which of the two placers 
it would extend. 

X 4. In your opinion are those premises on which you worked, and 
pointed out to vou as the ground of the Tron Mining Company, and about 
which you have testified in chief, placer mining ground, 

Ans. I don’t think all of it is. [am certain it is not from observation. 

X 5. Do vou know where the lines of those placers are ? 

Ans. Yes, Mr. Rucker told me where our line was. ‘That is all 1 know 
of the lines. 

X 6. How then ean you say that other ground is not placer ground of 
these premises, which you don’t know whether it is within their bounda- 
ries or not. 

Ans. Mr. Rucker told me that that was Iron mine ground when I 
worked. He pointed up the gulch as far as Mr. Sawyer’s blacksmith shop, 
and on each side of the gulch indefinitely. 

X 7. How much of the ground within these indefinite boundaries do 

you give it as your opinion is not placer ground, 
89 Ans. I should say more than half. I cannot give it in acres. 
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X 8. What do vou know of the feasibility of bringing water by a long 
ditch on to these premises and working these placers “of the [ron Mining 
Company. 

Ans. I don’t think it would be feasible to bring a ditch in there with- 
out there were more gulches on the placer 

X 9. State what propositions have been made to you for this purpose. 

(Objected to as calling for mere hearsay.) 

Ans. Mr. George Kroeger told me that if I thought the ground would 
pay and could get a ditch in there that didn’t cost over $6,000 and would 
get a lease from the Iron mine for three years, he would put a diteh in 
there or get one put in. 

X 10. Did you try to get any such lease, and did you succeed. 

(Objected to as calling for hearsay.) 

Ans. Yes, sir; I tried but did not get it. Mr. McCracken went to Mr. 
Arens and Mr. Arens told him from what he tells me that he would have 
to wait until the directors of the Lron mine met, and it could be laid be- 
fore them. 

(S’g’d) | CHas. CLARY. 

Subscribed and sworn to this 21st day of February, A. D. 1884. Be- 
fore me, 

(Sg d) Ropert H. Buck, Lramier. 

Adjourned at 2 o’clock p. m. 


90 2 o’clock p. m., resumed. 


And thereupon Austin J. KAVANAGH, a witness of lawful age, pro- 
duced on the part of the plaintiff, being by me first duly cautioned and 
sworn, on oath testified as follows in response to interrogatories to him 
propounded by A. W. Brazee, esq., attorney for said pl: Lintiff, 

Int. 1. State your name, age, residence, and occupation, 

Ans. My name is Austin J. Kavanagh; age, 39; residence, Carbonate 
Hill, Leadville ; occupation, miner. 

How long have you been a miner, and where ? 

Ans. I have mined on and off since 1876, in Colorado. 

3. How much of this time have you been engaged in placer mining 
and how much in lode mining ? 

Ans. I have been engaged in placer mining altogether probably between 
two and three months and in lode mining over three years, 

4. Do you know Buttalo Gulch, in or near the Sugar Loaf Mountain, so 
called ? 

Ans. I do. 

». What, if anything, do you know of the location of the Stinson and 
Fanchon placer claims ? 

Ans. I worked on the placer mine they call the Fanchon. There was 
another down below us that I didn’t know the name of. They used to 
eall it Mr. Sawyer’s placer. 

6. Do you know where the cabin of James A. Sawyer is, near the head 
of Buffalo Gulch, where he lives? 

ae I do. 
91 Do you know Charles C lary, the witness who testified this 
hiiesen here? If so, state whether the work you did onthe Fan- 


chon was in company with him. 
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Ans. I do know him and worked with him in that claim. 

About how far below the Sawyer cabin did you commence work, as 
near as you can judge ? 

Ans. About a quarter of a mile below his cabin. 

9. State whether you and the other men who worked there at that time 
worked faithfully ? 

Ans. I believe we did. 

10. Who employed you to work there ? 

Ans. Charles Clary. 

11. About what was the whole expense for material and labor expended 
in doing this work by you, Clary, and the others ? 

Ans. I don’t know; only what I have heard thet say. 

12. What amount of gold was obtained as the result of the expendi- 
ture of this labor and material ? 

Ans. I should think about 1} or 2 ounces, as near as I can guess at it. 
I never saw it weighed. 

13. About how wide a strip was worked out in the bottom of this guleh 
by you, Clary, and others, in 1883, and how long? 

Ans. About 8 or 9 feet wide and about 30 or 40 feet long; I never 
measured it, 

14. Did you prospect the banks outside of the strip ? 

Ans. I did not. 

15. Can you describe anything at the point where the work was 
92 done and the cut made by whic h the place can be identified? If 
so, state the same fully. 

Ans. Yes, sir; there is a leg cabin about 30 or 40 feet on the right of 
it going up the hill. Also,there is boxes there that we used, if they have 
not been removed. Also, a stake of the Sawyer placer. There was one 
stake there when we commenced work what was the boundary of what 
we call the placer, but I don’t know whether the boundary of the Sawyer 
or the Fanchon. 

16. Was the cut made by you, Clary, and others, above or below this 
stake ? 

Ans. Our work was all above this stake. 

Was there evidence of any work done at the place you cut this cut 
at the time you commenced, or at any point above there, before you com- 
menced work with Clary and others. If so, describe such evidences of former 
work in placer mining, and when the same appeared to have been done, 
and the extent of such former work. 

Ans. When I went out there Mr. Clary had been out there two days 
before. There were two sluice boxes made when I went out there. They 
were new. One was a small box about 5 feet long, the other was about 10 
feet long. I also found very near the stake, when we commenced in that 
placer, an old sluice box that had been used there at some time. It was 
very old and rotten; it must have been years ago. There was no work 
done only what they had done two days before, that I know of. 

And thereupon, on cross-examination, the said witness KAVANAGH 

further testified as follows : 

93 X 1. Would you call the ground of the Fanchon placer at and 
about where you were working, placer ground ? 


Ans. Yes, sir. 
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X 2. Did it show colors of gold wherever you worked in or saw it 
worked ? 

Ans. In all the work we did there we found gold, both in dust and 
nuggets. 

X 3. Did you see any lodes, ledges, or veins of mineral on the Fanchon 
or Stinson placers ? 

Ans. No, sir; [ saw a few holes with water in them. I didn’t go 
round any. ‘Saw some tunnels, but was never in them. 

And thereupon, ‘on redirect examination, said witness KAVANAGH 
further testified as follows in response to interr watories to him propounded 
by A. W. Brazee, esq., solicitor for said complainant. 

Redirect 1. From your observation and experience in working this 
ground, and of the supply of water, what do you say about that ground 
being capable of profitable working as placer ground. 

(Objected to as not re-examination, incompetent, immaterial, and no 
qualification as an expert shown.) 

Ans. I don’t think that with the present supply of water there it could 
be worked profitably. 

(S’o’d) 
AvusTIn J, KAVANAGH. 

Subscribed and sworn to this 21st day of February, A. D. 1884. 


Betore me— 
Rosert -H. Buck, Evaminer. 


94 And thereupon, ALBERT M. PENNOocK, a witness of lawful age, 

produced on the part of the plaintiffs, being by me duly cautioned 
and sworn on oath, testified as follows in response to interrogatories to him 
propounded by A. W. Brazee, attorney for said plaintiff : 

Int. 1. State your name, age, residence, and occupation. 

Ans. My name is Albert M. Pennock; age, 26 years; residence, Soda 
Springs, Lake County, Colorado ; occupation, miner. 

2. How long have vou been engaged in mining, and in what branch 
of mining principally ? | 

Ans. I| think it is three years and six or eight months; in fissure veins, 

5, Do you know the location of the Fanchon placer claim, so called ? 

Ans. I know it by what people say it is called. 

4. Do you know where it is ? 

Ans. I do, from information ; that is, what people say. 

5. Do you know where Mr. James A. Sawyer’s cabin is—where he 
lives ? 

Ans. I do. 

6. What discoveries, if any, of a lode or lead bearing gold or silver or 
other precious metals in rock in place have you made or know of being 
made on the so-called Fanchon placer, if anv? Deseribe the walls, vein 
matter, and precious meials thereon or ores, and where the same is located 
with reference to the Sawyer cabin, where James A. Sawyer lives, and the 
distance therefrom. , 

(Objected to unless the time of discovery is shown to have been prior 

to the location and entry of the Fanchon placer patent.) 
95 Ans. I discovered what I caileda lead a little west and nortu of 
Sawyer’s cabin. I think my side line would very nigh reach Mr. 
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Sawyer’s cabin. It is surveyed north and south, about 10° west of north. 
[ never got but one wall, the foot wall. Lceall it a granite wall. The vein 
matter is brown quartz. I think the first assay I got, before I got down 
onto it, was 10 ounces silver. I think there was another assay made when 
[ quit work. I think that was about 3 or 4 ounces silver. 

7. When was this discovery made ? 

Ans. I think it was made in December, 1882. 

&. Do you remember of hearing a conversation about December, 1882, 
near this cabin, between James A, Sawyer and Robert Berry, relating to an 
arrangement between Mr. Sawver and William H. Stevens, and how Mr. 
Sawver was led to enter the placers in question? If so, state the same 
fully. 

(Objected to as leading, immaterial, irrelevant, incompetent.) 

Ans. I can’t sav. 


And thereupon, on cross-examination, said witness, Pennock, testified as 
follows: 
X 1. What was the first fissure vein you entered upon 3 years ago and 
where? | 
Ans. On the Florence mine, up Frying Pan Gulch; also in Half Moon 
Gulch. 
X 2. When did you first go into Buffalo Guleh? 
Ans. I think in December, 1882, 
96 X\. 3. What was the name of this clatm you discovered there ? 
Ans. I named it Lron Duke 
X 4. Were you the discoverer and locator? 
Ans. I was. 
X 5. How deep a shaft did you sink in it at that time? 
Ans. I think a little over 12 feet. 
X 6. Have you ever sunk it any deeper since then ? 
Ans. No, sir; I have not. 
X. 7. How deep in that shaft did you find the vein ? 
Ans. I think I caught the foot wall, or what [ call the foot wall, at 9 
or 10 feet. 
X. 8. How thick was the vein? 
Ans. I couldn’t say positively. I kind of thought I was just coming 
into the hanging wall: 
X 9. What was on top of it, in sinking the shaft down from the sur- 
tace ? 
Ans. I found a quartz flow from the surface all the way down. 
X10. In which direction did the vein dip? 
Ans. To the west ; ascending to my judgment. ; 
X 11. At what depth in the shaft had you passed through the vein and 
struck the foot wall? 
Ans. I think 9 or 10 feet that I caught the foot wall. 
X 12. Was the whole western side of the shaft, until what you call the 
foot wall was struck at about 9 feet, vein matter. 
Ans. I first struck the vein at the depth of 9 or 10 feet, when I struck 
the foot wall. 
97 X 13. Was the foot wall on top of the vein ? 
Ans. No, sir. 
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— 14. When you struck the foot wall you were at the bottom of the 


1 of the vein 


vein, were you not ? 

Ans. I was at the side of the vein. | eall it at the botton 

and the side of it too. : , 

X 15. What was the nature of this foot wall? 


Ans. I eall it granite. 
le did the vein piteb ? 

ean’t sav exactly. 
\dicularly and timbered ? 
-and the lower part on 


X 16. At what ang 

Ans. | should say 30° to 30 

X 17. Was the shaft sunk perpe! 

Ans. It was sunk perpendicularly 
bered, | think, to within two OF three feet of the top. 

X 18. When did you post your discovery stake ? 

Ans. When 1 got my lead; I think in December, 


1885. 
xX 19. You said you were ‘1 mineral from the time 
sinking until you struck the foot wall, at depth of 9 or 
shaft. At what depth of that distance did you decide 
vein ” 
Ans. AS quick as 1 struck 
X 20. In your shaft had you 
the foot wall ; and, if so, where ? 
Ans. After I struck the foot wa 
bottom of the shaft. 
X 21. Was the bottom of the chaft covered, or if 1 
much of it was there in vein matter ? 
Ans. | considered | had vein matter 


the bottom. 
X 22. Did you ta 
assayed by Simmons whe 
Ans. I took the stuff ou 
or 12 feet deep. 
X 23. Did you take it to Simmons 
Ans. I can’t say whether I gave it 
X 24. Did you get the certificate of ass 
Ans. No, sir; because I never got certificate. 


arbour, Who ran the mill, or Simmons, the assayer, told me. 
X 25. The assays you only ‘ndicated silver and no 


gold, did they ” 
Ans. They told me 
thing of gold. 
xX 2. At the {ime you went upon th 
you knew, did you not, that it was claime 
Ans. At the time L went on there it was claim 
X. 27 Who told you it was not patented ? 
Ans. | think Mr. Berry claimed it was not pa 
X 28. Hadn’t you heard from Mr. Sawyer hefore 
it was patented ? 


Ans. No, sit; I had not. 
- Was Mr. Sawyer living in the 


Ans. No, sit. 


99 X 30. When ¢ 


ly was tim- 


1882, or January, 


you commenced 
10 feet in the 
that you had a 


the foot wall. 
1 the vein at a depth helow the finding ot 
i I considered { had the vein in the 


ot altogether, how 


the width of the shaft in 


Os 
ke from this shaft yourself the last matter spoken of 
n you quit work ” 3 
t that | considered was assayed from about 11 
yi yu rsel {? 

to Mr. Simmons 0 
ay from Simmons ? 

They told me; either 


yr Mr. Jaybour. 


received, both, 
they ran in silver ; don’t think they told me any- 
ese premises and located this claim, 
“l to be on a placer patent: 

al not to be patented. 


tented at the time. 
you went there that 


eabin at the time you went there? 


lid you first make Mr. Sawyer’s acquaintance ? 
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Ans. I can’t say positively; I think it was the last of December, 1882, 
or first of January, 1383. 

X 31. When you first went there ? 

Ans. No, sir. 

X 32. How long after you first went there, and where did you first 
make his acquaintance ? 

Ans. I couldn’t say; it might have been a week after. 

X 33. Had you made your discovery at the depth you indicate within 
a week after you commenced working them? 

Ans. No, sir; | had not. 

X 34. Then you met him and knew from him that this was patented 
ground after you commenced digging, but before you made a discovery of 
mineral, did you? 

Ans. I met him over there one day and he told me if I would go on 
and prospect he would give a third interest or a half interest if it took 
very much labor to find a lead. 

X 35. Was that in November, before you commenced work on this 
shaft? 

— Yes, sil 

X 36. Then, as a matter of fact, before you commenced work in this 
shaft 0 on enh h you located, this claim, you had heard from Mr. Sawyer 
that this ground was claimed by him or others as patented ground ? 

(Objected to as argumentative and assuming things not shown, and the 

conclusion of the argument is not a deduction from the — 
100 Ans. He told me he claimed some ground in there; that’s all 
know. 

X 37. Did he claim that this ground in which you sunk this shaft be- 
longed to himself and others, and if so, by what right ? 

Ans. He claimed some ground in there belonged to himself. I don’t 
know as he gave me any particulars of his right. 

X 38. When and where did you have the conversation with Berry be- 
fore you commenced work there ? 

Ans. I can’t say. 

X 39. Was it before you had the conversation with Sawyer? 

Ans. I can’t say that. 

X 40. Then you don’t know. whether Berry first told you it was not 
patented ground or Sawyer that he claimed it, do you? 

Ans. I can’t say 

X 41. How often have you talked with Mr. Berry since that first con- 
versation about these premises being patented or not and this litigation ? 

Ans. I can’t say. 

X 42. Frequently ? 

Ans. He might have talked to me once, twice, or three times about it. 

X 43. Might he have talked to vou a dozen times ? 

Ans. Don’t think he has. 

(S’g’d) ALBERT M. PENNOCK. 

Subscribed and sworn to this 21st day of February, A. D. 1884 before 
me. 

(S’g’d) Ropert H. Buck 
Examiner. 
6993—_—4 
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And thereupon JoHN F. Lewis, a witness of lawful age, produced on 
the part of the plaintiff, being by me first duly cautioned and sworn, 
101 on oath testified as follows in response to interrogatories to him 
propounded by A. W. Brazee, esq., attorney for said plaintiff: 
Int. 1. State your name, age, residence, and occupation. 
Ans. My name is John F. Lewis; age, 40; residence, Soda Springs, 
Lake County, Colorado ; occupation, teamster. 
2. Do you know the Fanchon or Stinson placers, or about where they 
are located: near the head of Buffalo Gulch ? 
Ans. I know what is called the placer, or one of them. 
the names. 
Describe where it is as near as you can and the locality around it. 


I don’t know 


Ans. I think it lays west and north of what is called Sugar Loaf 


Mountain, in Lake Park Slope, as they call it. 

4. Do you know Buffalo Guleh, and how long have you known it? 

Ans. I know what they call Buffalo Guich for three years this winter. 

5. Did you draw any wood or timber from the country at and about 
the head of Buffalo Gulch and the hillside on the north and south sides 
of that gulch; if so, what, for whom, and when did you draw the same 
and to what place? 

(Objected to as irrelevant, immaterial, and incompetent, because not 
connected with the premises concerning which the suit is pending.) 

Ans. I hauled mining timbers, mostly from the head of Buffalo Gulch. 

They were skidded in the woods, transferred over the hill to the 
102 head of Buffalo Gulch. There I loaded them and hauled them to 

the iron mine. I suppose they were for the iron mine. I hauled 
some in December, 1880 or 1881, and in January, February following. 

6. Who paid you for this service ? 

Ans. Mr. Crowther, I think, was the surface boss of the Iron Mine. 
He gave me an order to the office of the Tron Mine. They gave mea 
— on the Bank of Leadville. 

Were any others, and, if so, how many, engaged in drawing timbers 
his the same locality at the time you were so employed ? 

Ans. When I first commenced I think there were five teams, and two 


of their own—seven in all—engaged in hauling off and on, and before I 


got through I guess there were as high as 14 teams. 
8. State, if you can, definitely, whether you commenced hauling in De- 
cember, 1880, or December, 1881? 
Ans. It was three years ago last December ; in 1880. 
9. Do you know where Mr. S Sawyer’s cabin is that he lives in now, at 
or near the head of Buffalo Gulch ? 
Ans. I do. 
10. How near to that, or to the place where that cabin stands, did you 
load the mining timbers ‘delivered by you to the Iron Mine referred to ? 
Ans. I can’t say exactly ; should think about 600 or 800 feet, more or 
less. 
Which way ? 
Ans. I should judge a little north of east, or east. 
12. Have you at any time heard Mr. Sawyer state anything upon 
103 the subject of how he came to locate the Fanchon and Stinson 
placers, or any arrangement between him and William H. Stevens 
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and Leiter about such location, what Sawyer was to do and what Stevens 
and Leiter were to do? If anything, state the same fully and at large, 
according to your best recollection. 

(Objected to as incompetent, irrelevant, and immaterial.) 

Ans. When I was hauling these timbers I was going out one morning 
after a load, overtook Mr. Sawyer; think he had been to Leadville. He 
got on to ride with me. He told me: something in regard to this patent. 
I don’t remember all he told me. He told me he had been there quite a 
while; I don’t know exactly how long ; had spent all his money prospecting ; 
that Mr. Leiter was an old acquaintance of his, and he thought he could 
go over and see what he could do with him in regard to prospecting. He 
met Mr. Leiter in his office or about the. Lron Mine, and had a little talk 
with him about his property; also he spoke about there being good tim- 
ber over there, or Mr. Leiter asked him about timber. Mr. Leiter told 
him that probably he might do something for him to help him ; to wait 
and see Mr. Stevens, who was more used to doing that kind of business, 
or something to that effect. Mr. Stevens came in and had a little talk in 
regard to the country over there. Mr. Stevens, I believe, made arrange- 
ments to go out in a few days and look at it. I don’t remember then 
what else he told me. And then he told me that he had made arrange- 

ments that he was to enter the placer or placers—I don’t remem- 
104 ber now—and Stevens was to develop his property. I don’t re- 

member whether they were to deed him the whole or half. They 
were to pay all expenses. I think he told me the ground was entered in 
his name. I believe that’s all. 


And thereupon on cross-examination said witness Lewts further testi- 
fied as follows: 

X 1. Do you remember the whole conversation you had with Mr, 
Sawyer? 

Ans. Ido not. He did most of the talking. 

X 2. Are you sure that what you have narrated of that conversation 
is in every detail as given by you perfectly correct ? 

{ns. Pretty certain; yes, sir, the sum and substance of it. 

X 3. When did you first tell Mr. Berry about this? 

Ans. About half an hour or three-quarters ago. 

X 4. Who spoke to you first about testifying in this case and gave 
your name to Mr. Berry as a witness? 

Ans. I can’t say that any one did; I don’t know who gave my name 
as a witness. , 

X 5: Did you talk with Mr. Stiteler about this matter previously ? 

Ans. Probably 1 have. I can’t say for certain. 

X 6. In your judgment, from your acquaintance with the various wit- 
nesses and parties interested, through whose instrumentality did you come 
to be subpcenaed ? 

(Objected to as calling for the witnesses guess. ) 

Ans, I have no idea, 

(S’g’d) JouHn FF. LEwtis. 
105 Subseribed and sworn to this 21st day of February, A. D.1884 
before me. 
Rosert H. Buck, 
Examiner. 
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And thereupon Lewis PorTMAN, a witness of lawful age, produced on 
the part of the plaintiff, being by me first duly cautioned and sworn, on 
oath testified as follows in response to interrogatories to him propounded 
by A. W. BRAZEE, esq., attorney for said plaintiff: 

Int. 1. State your name, age, residence, and oceupation. 

Ans. My name is Lewis Portman; age, 25; residence, Soda Springs, 
Colorado ; occupation, prospecter and miner. 

2. How long have you been engaged in the business of mining, in what 
br anch, and where ? 

Ans. For the last four years. I was prospec ‘ting round Silver Cliff in 
1879, and worked round the Columbia mine in Boulder C ounty also in 
1879, and have been around Sugar Loaf, at the head of Frying Pan, since 
February, 1880; my experience has been in lode and ledge mining. 

3. What discovery of mineral in vein or lode in rock in place carry- 
ing silver or gold or ores thereof have vou made on the Fanchon or Stin- 
son placer claims about the head of Buffalo Guleh? If any, state where 
such discovery was made, the nature of the wall-rock and vein material, 
the character of the ore, fully. 

Ans. I discovered a vein about the middle of November of 1882, on 
the southwest corner of the Fanchon. The vein cropped within a few 

feet of the surface ; a well-defined vein with a smooth foot-wall of 
1053 granite. Have not seen the hanging-wall yet. The vein is quartz 

gauge and gangue. The quartz ran about from 18 to 64 ounces in 
silver. The ore also contained zine and sulphurets. I couldn’t say how 
wide the vein is, not having seen the hanging-wall, but should judge, from 
the way the vein is in the south side of it it was 4 to 8 feet in width. 

4. What is the name of this discov ery of yours? 

Ans. Amazon. 

5. How long have you been familiar with the country around the head 
of Buffalo Gulch and to the west of it, and both sides of it, particularly 
the north side, and from the head of the gulch down the gulch east- 
wardly ? 

Ans. I have been acqiainted with the country from Mr. Sawyer’s cabin 
west since about March, 1880, but eastwardly I couldn’t say, as I have 
only been up and down the gulch and don’t know anything about it. 

5. State what surface indications of lodes you have observed on the 
ground of the Fanchon or Stinson placer claim, either or both, and how 
extensive and continuous to a person passing over that ground, when you 
first knew it, such indications, if any, were. 

(Objected as leading and incompetent, as the witness has not shown any 
qualification as an expert.) 

Ans. I am not acquainted with the Stinson placer, but have been over 
the Fanchon and have seen float and blossom rock scattered all over. 

What indications of placer working were there on the Fan- 
105? chon ground in 1880? If any, describe the same and where they 
were. 

Ans. I didn’t examine Buffalo Gulch very close. Have been up and 
down and hav’n’t seen any on the Fanchon ground. 

8. In going up and down the gulch at that time how far did you travel 
below Sawyer’s cabin, and how near the road was the bottom of the gulch 
for, say, half a mile below Sawyer’s cabin ? 
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Ans. I couldn’t say, as I was not very well acquainted with the gulch 
in 1880. Have been up and down it, but have never prospected there. 
[ have been all the way down the gulch to Lake Park Creek. 

9. What is the name of the stream flowing through Buffalo Gulch, and 
when does it connect, if at all, with Lake Park Creek ? 

(Objected to as wholly immaterial and irrelevant.) 

Ans. I don’t know its name. I couldn’t say exactly how far, but it 
connects with Lake Park Creek below the mouth of Buffalo Gulch. 

10. If there had ever been any considerable placer mining down within 
a quarter of a mile of the cabin where Sawyer lives or anywhere on the 
Fanchon placer before 1883, would you have been likely to have discov- 
ered it ? 

(Objected tu as incompetent, irrelevant. The chances of the witness’ 
discovery are not subject matter of discovery.) 

Ans. I think I should. 

Adjourned to 22d February, at 9.30 a. m. 


FEBRUARY 22, 1884—9.30 a. m. 
Resumed. 
106 11. State the names, if any you know, of lode mining claims on 
the Fanchon or Stinson placer claims in whole or in part, what you 
know in respect to the same, and the character of their ores respectively. 

(Objected to unless the question be limited to veins or lodes actually 
existing and found, and not generally extended to alleged “ claims.’’) 

Ans. Commencing at the east, the first claim of any importance is the 
Dinero. The character of the Dinero on a sulphuret, carrying silver, 
It runs on to the Fanchon not much I think, I think from one hundred 
to 300 feet. The next claim is the Orinoco. The character of its ore is 
sulpheret carrying silver. It runs on the Fanchon about 300 feet. The 
next claim is the Gunnison. The character of its ore is sulpheret, also a 
good deal of native silver. It runs on to the Fanchon placer somewhere 
from 100 to 250 feet. The next mine of any note above the Gunnison is 
the Birdie R. The character of its ore is sulpheret, carrying silver. 
From the best judgment I can form from seeing the stakes, I should say 
it ran on to the Fanchon 200 to 400 feet. There are several prospects 
running on the Fanchon, but I don’t know much about them. The next 
ore is the Michigan Boy. Itis patented, and what they ran onto the placer 
is cut out. 

(Defendant objects to any statements as to claims not on or included in 
the patents attached to the suit, or as to the workings of any mining 
claims, such workings not being on the placers.) 

The Michigan Boy ore is a kind of sulpheret and chloride, carry- 

107 — ing silver. ‘lhe next claim above that is the Mountain Boy. 
have seen the ore from that, but couldn’t say the character of it. It 
is quartz. This runs on to the Fanchon about from 150 to 300 feet. Then 
there is the Pen Yan. The old survey runs on to the Fanchon, but I 
couldn’t say that the new survey does. The old survey ran on to it, L 
think, about 200 to 400 feet. I stepped it off, but forgot now how much 
it was. The next claim is the Amazon. The character of its ore is sul- 
phuret and quartz. It runs into the placer from 1,000 to 1,200 feet in 
length. The full width at the southwest corner is not on the placer. 
Then north of the Amozon is the Advance. I don’t know how much of 
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that is in, but think most of it is, if not all. Then north of the Dinero is 
the Horseshoe. I couldn’t say the character of its ore. I have not seen 
it since they did the last work on it. There are several other claims on 
it, but I don’t remember the names. One of them is 1,000 to 1,500 
east of the west line. Then there is the Marie Louise, about that dist- 
ance or a little more east of the west line. The others I couldn’t say 
anything about, as I only passed by. : 
12. Mention the names, if any you know, of lodes, leads, tunnels, which 
have been or are being worked ‘by James A. Sawyer, or under his direc- 
tion, on the placer claims mentioned, or either of them, in whole or in 
part, and what you know, if anything, of the character of ores produced 
therefrom, or from veins worked by him? 

Ans. I have been to several of the holes, but couldn’t give their names, 

except the Undine. I couldn’t tell which is the Undine, as he 
108 moved the stakes. There is a shaft north of the Orinoco, on the 

same lode. I think it was sunk in the winter of 1882 and 1883. 
From the look of the ore I should judge it to be tolerably fair, but noth- 
ing good. There is a tunnel, acut he had run, as he claimed, on the Di- 
nero claim. Iwas in that. It was in gauge and some quartz init. J 
was also in a tunnel he ran to cut the Orinoco lode, and the Gunnison 
above it. The time I was in it I didn’t see anything but granite in it, 
country rock. I have also seen some of his other holes that he was dig- 
ging, but I didn’t give much attention to them, as I didn’t think there 
was anything there. (ne claim he loc ated, I think, in 1879, called the 
Lizzie Bell. I saw he had lode matter there and quartz. Don’t think 
it has been washed for several years, from the look of it. 

13. Do you know of any other matter or thing which can tend to the 
benefit or advantage of the plaintiff? If so, state the same at large, as 
fully and particularly as if interrogated thereto. 

Ans. No, sir; I don’t think of anythign just now. 


And thereupon, on cross-examination, said witness PUTNAM further testi- 
fied as follows : 


X 1. I believe you said the first time you went to Buffalo Gulch was 
in March, 1880; how did you go there then, in what capacity, and what 
doing? ; 

Ans. The first time I went that way I was on my way to town from 
my cabin west of there on the hill at the head of Frying Pan Gulch. 

I crossed over on snow shoes to the road. 
109 X 2. Did you examine anv ‘of the surface or any mining opera- 
tion on the premises of these two placers at that time ‘ 

Ans. No, sir; I couldn’t see the surface at that time; there was too 
much snow. 

X 3. When were you next over these placers ? 

Ans. I couldn’t say for certain, but I was over them almost every week 
in 1880, after that. 

X 4. What veins or lodes did you see on either of these placers in 
1880? 

Ans. I saw a ledge on the Advance Lode in 1880; it was solid quartz, 
cropped to the surface. 

X 5. What work was done on it in 1880, and by whom ? 
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Ans. I couldn’t say ; but what was done was done by the Stiteler 
Brothers. 

X 6. Was there a shaft sunk ? | 

Ans. There was a hole dug; a kind of cut, about five feet deep when I 
saw it; there was a shaft sunk farther north on the same ledge, but not 
on the same claim ; it was a quartz ledge; I wouldn’t call it a lode; it 
was at that time about 25 feet deep. 

X 7. When did you first see the hole on the Advance? 

Ans. In the summer of 1880, I think. 

X 8. How often then did you see the workings on the Advance claim 
until you saw it the last time? | 

Ans. I couldn’t say how often I have seen it. 
110 X 9. How often have you been in any of the workings ? 
Ans. Altogether, I should judge 4 to 10 times. | 

X 10. When was the last time you were on them ? 

Ans. Sometime last spring. 

X 11. How deep were they then? 

Ans. The tunnel was in something over 60 feet. The shaft at that 
time was about 20 feet deep. 

X 12. Did you see in the tunnel any vein of mineral-bearing matter in 
rock in place? ; 

Ans. I saw what I would call a feeder; think it would carry some 
silver, but I wouldn’t call it a regular vein. 

X 13. Whereabouts in the tunnel did you see this ? 

Ans. I think it must have been about 10 or 15 feet from the face. 

X 14. Did it then extend to the end ef the tunnel ? 

Ans. I don’t know whether it did or not. I didn’t examine it. 

X 15. Did you see any vein of mineral-bearing matter in rock in place 
in cither of these two holes in the Advance? And, if so, describe it, and 
state when you saw it. 

Ans. In the shaft west of the tunnel I saw a well-defined vein carry- 
ing mineral. I think the top of the shaft was timbered. I just exam- 
ined the bottom of the shaft. The first time I saw that shaft was in 1883. 

X 16. What was the vein, how thick was it, and what were the hang- 

ing walls? 
11] Ans. I should judge it to be 3 to 5 feet from the foot of what 
they called the hanging wall. The foot wall was granite. The 
hanging had gouge on it. I couldn’t say I saw the hanging wall. 

X 17. Did you in 1880 see any other veins on the premises of the Fan- 
chon or Stinson placers ? 

Ans. I saw vein matter, but couldn’t say it was in place. A partner of 
mine dug a hole in 1880, in the summer, [ think. Mr. Sawver told him 
to get off and said the ground was entered. 

X 18. How deep was the hole? 

Ans. I should judge 4 to 6 feet. 

X 19. From that time on you have known that this ground of the 
Stinson and Fanchon placers was claimed to be entered, have you not ? 

Ans. I couldn’t say that I did as he had claimed ground for half a 
mile west of the Fanchon, and I think he only claimed it for the timber. 
I didn’t pay any attention to whether it was entered or not. I didn’t 
think it was, though. 
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X 20. Did you find or see any other veins in 1880 than these two you 
have spoken of ? | 

Ans. I couldn’t say positively that I did in 1880. I saw the Lizzie 
Bell, but couldn’t say whether that was in 1880 or 1881. 

X 21. Was the Lizzie Bell the next one you saw on those premises ? 

Ans. I think it was, but am not positive. 

X 22. Where is it located ? 

Ans. It is located north of where Mr. Sawyer lived in the cabin a year 

ago. It runs west, though. He didn’t survey with the vein. 
112 X 23. What work was done on it when you first saw it ? 
*Ans. I couldn’t say positively as [ was not in the hole. It was 
about 10 to 15 feet deep, I should judge. 

X 24. Where in the hole did you see any vein ? 

Ans. I couldn’t say that I saw it exactly in the hole, but I saw it on 
the dump. I didn’t think they carried it then. 

X 25. Did you see any walls in the hole ? 

Ans. I did not. : 

X 26. Could not the vein matter you say you saw on the dump have 
all been taken out of float vein matter without there being any -vein there 
at all? 

Ans. No, sir; it could not. The gouge and quartz looked as if it 
came out of a well-defined vein. 

X 27. What are the characteristics that show whether gouge and quartz 
comes from float or from a well-defined vein ? 

Ans. Where that shaft was sunk the ground was too level for there to 
be much float away from the vein. On the surface the vein is generally 
broken up, that is in that camp, but if a person sinks down on the float 
the vein will become well defined in a little distance. The flow is hardly 
ever very far from the vein, that is, the underground flow with a little 
wash 6 inches to a foot in some places on top of the flow. 

X 28. When were you next in the Lizzie Bell? 

Ans. I have never said [ have been in the shaft yet. 

X 29. Do you know whether there has ever been any more work done 

on it than was when you saw it from the top? 
113° Ans. I don’t know whether there was or not. I have never 
been close to it; have passed by it but not examined it. 

X 30. When did you locate the Amazon lode? 

Ans. I think in November, 1882. 

X 31. Who were the locators ? 

Ans. Fred Eisenmenger, a partner of mine, and myself. He had one- 
third; I had two-thirds. 

X 32. How is it owned now ? 

Ans. He owns 1-3, I own 2-3. 

X 33. Where is he ? 

Ans. Soda Springs. 

X 34. Does nobody else but you two own any interest either by legal 
title or by your word of promise to make title at some future time in the 
same ? 7 

Ans. There is another party, Joe Bloss. He has no interest yet. He 
is to do so much work for a fourth interest, and get us a clear title to it. 
One south end line is not on the placer, but conflicts with another party. 
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X 35. Is this Mr. Bloss the gentleman at whose house Mr. Berry, the 
United States Government inspector who is pushing this case, is and has 
been living for some time ? | 

Ans. Yes, sir; he is the one. I have known him since 1880. 

X 36. Was he or his wife out there with Mr. Berry upon several 
different occasions and within a month past, consulting with you and 
others about the testimony in this case ? 

Ans. I have never seen him and Mr. Berry out there together, that is, 
to come from town together. Have not seen Mr. Berry since last fall 

until day before yesterday. 1 haven’t seen Mr. Bloss since last fall. 
114 X\ 37. Have you not consulted with those two together, either 
out there, in town, or anywhere about this case and the facts in it ? 

Ans. I never have when they were together—never said anything about 
it at all. 

X 38. When did you make the bargain with Mr. Bloss to get youa 
clear title to your claim in consideration of the fourth interest you were 
to deed him”? 

(Objected to as irrelevant and immaterial.) 

Ans. In December, 1882. 

X 39. When did you first commence the work and diggings which led 
to your subsequent location of the Amazon lode? 

Ans. I think it was from 300 to 500 feet from what I would call the 
southwest corner of the Fanchon Placer. 

X 40. Did you not, before you dug them, make several cuts between 
the Sheilds vein and this spot trying to find its continuation up towards 
this place ? 

Ans. I did not. 

X 41. Did you or your co-locator sink any holes, make any cuts, at 
any place between the Shields mine and the spot you have stated as the 
‘placer when you did the first work on the Amazon ? 

Ans. No, sir; that was the first work, that on that corner. 

X 42. When did you first commence the work there? 

Ans. November, 1882, after the 15th. It was located the 16th, I think. 

X 43. Did you not cross at south of your shaft before you commenced 
sinking your shaft? 

Ans. No, sir. 


115 X 44. When did vou first find mineral on the Amazon ? 
Ans. In November, 1882. . 


X 45. How deep down were you at the time in the shaft? 

Ans. I found the flow within a foot of the surface. 

X 46. How deep into the shaft did the flow extend ? 

Ans. It extended down till the vein got into place, I should say 4 or 
5 feet. 

X 47. How much deeper then did you sink on it being in place? 

Ans. I should judge it was 35 to 40 feet deep to the bottom of the shaft ; 
that is, in the ineline. 

X 48. What walls have you disclosed in it surrounding the vein? 

Ans. A foot wall of granite. 

X 49. Is it plainly disclosed ? 

Ans. Yes, sir; I should judge it one of the best walls in the camp. 
Not a break in it. 
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X 50. What is the other wall? 

Ans. Haven’t seen the hanging wall. 

X 51. Is this discovery shaft within the boundaries of the Fanchon 
Placer? 

Ans. Yes, sir. 

X 52. How do you know it? 

Ans. I didn’t know it when I sank it, but I know it now. I sawtwo 
blazed trees there, Fauchon Placer, and a pile of rock where the stake was 
which | took to be the corner. 

X 53. Did you ever see the stake in the pile of rock? 

Ans. Can’t say I did, 
116 X 54. How do you know it was there ? 

Ans. I think Joe Bloss pointed it out to me and said he had seen 
astake there when they were surveying. , 

X 55. Did you not yourself remove that stake? 

Ans. I did not. 

X 56. You spoke of the Dinero, the Orinoco, the Gunnison, and the 
Birdie R. as being lode claims situated on the placer. Are not all the 
workings ever done in any of the four on the other side of the crest of 
Sugar Loaf Mountain, and off of either of these placers? 

Ans. The Dinero is at what I should call at the top of the crest. All 
| the others are on the south side, very near the top ; that is, the workings. 
The crest of the mountain is between the workings of these last three and 

the placer. There is not much of acrest there. The placers are on the 
north side of the crest, in the heavy timber. 

X 57. Is there not a large blow-out of rough hard rocks between the 
workings of these four claims and the line of the placer in that diree- 
tion ? 

Ans. There is a ledge of fine-grained quartz, running east and west be- 
tween the workings and the placer. The veins cross it, though. 

X 58. Have any workings been done on these four mentioned claims 
on the other side of that ridge; and if so, on which, and where ? 

Ans. I am not positive about the Dinero, but think the last shaft sunk 


| by them is north of this ledge. Also that the Orinico has one shaft north 
| und one south of the blow-out. | 
117 X 59. Have you been around the lines of the Dinero ? 
Ans. No, sir. 
X 60. Do you know its corners ? 


Ans. All I know of its corners is what was pointed out to me from the 
main shaft; I should judge it ran onto the placer something over 150 feet 
any way. 

X 61. How far was that main shaft from the placer line ? 

Ans. I should judge between 600 and 800 feet. 

X 62. What workings did you see or examine between the main shaft 
| and the placer line on the Dinero ? 
ia Ans. There was a cut ran in on the ground to cut the vein. Couldn’t 
| say how long it is. I went into it and saw the vein and saw them taking 
out surpheret ore. 

X. 63. How far did this cut extend from the main shaft towards the 
placer? 
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Ans. I should judge about half way, hardly ; must have been 300 to 
500 feet from the main shaft. 

X 64. When were you there ? 

Ans. I think last spring, 1883, was the last time I was there. 

X 65. Now, don’t you know that they followed that vein till they came 
to the points in the direction of the Fanchon, and that the vein stopped ? 

Ans. I do not. 

X. 66. Have any other shafts been sunk on the Dinero between the 
main one that you went into and the north end of the Dinero which, you 
say, laps on the Fanchon ? : 

Ans. Not that | know of. 

X 67. Have you seen the lines and corners of the Orinoco? 
118 Ans. I saw one corner, the northeast corner: that’s all. 

X 68. What workings are there on the Orinoco that you have 
seen ? 

Ans. There is one shaft, I think, sunk about 50 feet. Where I saw it 
it was 25 feet deep; that was when I was down in it in the spring of 
1883. The other shaft was about 15 or 20 feet deep. I was not in it, 
but could see the vein from the surface ; they were working on it, taking 
out mineral; that was last summer, 1883, I think. These are all the 
workings on the Orinoco that I know of. 

X 69. What is the distance, respectively, of these from the Fanchon 
line ? 

Ans. What they used to call the Fanchon line before the resurvey made 
by Mr. Hall for the Orinoco boys was, I should judge, about 50 to 150 
feet from the north shaft after the survey. I think the Orinoco groand 
about 1450 feet, so that the line as they surveyed it was 100 feet further 
north than the former line. I don’t know how far the south shaft was 
from the line. 

(e he nD was the last work done on the Orinoco that you know of 
before to-day 

Nye | wih they were working on it last Tuesday. 

X 71. When was the last work “done yn it in 1883 by anybody ? 

re 1 don’t know. 

X 72. When did you last see anybody working there in 1883 ? 

Ans. Some time last summer. 

X 73. Are you acquainted with the corners and sides and work- 
119 ings of the Gunnison lode ? 
Ans. No, sir. 

X. 74 Are you acquainted with the corners, sides, boundaries, or work- 
ings of the Birdie R.? 

Ans. Only with the south corner and side stakes ; those on the placer. 
I am not acquainted with the workings much. 

X 75. How, then, did you testify positively in your testimony-in-chiet 
that these lodes extended onto these placers or the Fanchon place r, as- 
serting the fact so to be ? 

Ans. Well, I told mostly the Gunnison lines. All I know about the 
Gunnison is a coraer that was pointed out to me from the road, where 
they were putting down the patent stake. I saw the blazed line, Mr. 
Sawyer’s line. ] don’t think it was the right line, though. It was the 
one Mr. Sawver’s party claimed to be their south line. As to > the Birdie 
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R., I saw their side-line stakes and the two north-end stakes. Also par- 
ties have told me, owners of the Gunnison, where the lines were and how 
much it ran onto the placer. 

X 76. Have you and Mr. Bloss ever together examined for any of the 
corners or lines of either the Dinero, the Orinoco, Gunnison, or Birdie R. 
claims ? 

Ans. We never have together. 

X 77. If you have done it separately have you ever discussed their 
whereabouts ? 

Ans. Not that I remember now. 

X 78. Whereabouts is the Michigan Boy ? 


Ans. I should judge it was located about 400 to 500 west of the 
Birdie R. ; it may be a little more or less. | 
120 X 79. Who are the locators ? 


Ans. I don’t remember them now. I have seen them. Don’t 
know their names. 

X 80. When was it located ? 

Ans. I think in 1879. I saw the stake. 

X 81. Did you examine the workings ? 

Ans. I didn’t examine the old workings. I worked there last summer 
myself and sank a new shaft. 

X 82. Did vou relocate it ? 

Ans. No, sir. 

X 83. How did you come to work these ? 

Ans. Mr. Garr—William Garr—had a contract with Mr. A. E. Pogue, 
the owner, and I worked for him. 

X 84. What work did you do on the Michigan Boy last year? 

Ans. [ helped to dig several cuts north and south of the shaft, and 
helped to sink a shaft, or incline rather, forty-odd feet. 

X 85. Was the claim then known as the Michigan Boy ? 

Ans. Yes, sir. 

X 86. What work had been done on it from 1879 until last summer ? 

(Objected to as immaterial.) 

Ans. I couldn’t say for sure. I should judge from the dump it was 65 
feet deep. 

X°87. Was that the shaft at which you saw the discovery post ? 

Ans. Yes, sir. 

X 88. Did you ever see any mineral that was taken out of the 
121 Michigan Boy, - when, what kind, and where ? 

Ans. Yes, sir. I saw it in the old shaft in Feb’y, 1880, first, 
It was blue quartz, ania mineral; I should judge, peacock quartz. I 
had no assay made. I took some out last summer from the new shaft ; 
brown quartz, chloride stained. Couldn’t say what it ran. Didn’t see 
the assay. 

X 89. Did you see any wall rock at either of these times? If so, de- 
scribe it. 

Ans. Saw the hanging wall. It was hard granite. It was in the new 
shaft, the only place I saw it. Never saw the foot wall till [ went down 
on the hanging wall. The vein was half in the shaft. | 

X 90. Was the whole of the Michigan Boy on the Fanchon placer ? 

Ans. No, sir. 
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X 91. Which direction did it extend from the placer off from it ? 

Ans, South from the placer. 

X 92. Were the workings done last year upon that part of the claim 
within the placer ? 

Ans. No, sir. 

X 95. Were the workings done on this claim in 1879 on what is now 
the placer? 

' Ans, No, sir. 

X 94. Then all of your testimony in regard to the facts that the Dinero, 
the Orinoco, the Gunnison, the Birdie R. y and the Michigan Boy are lode 
claims, the veins of which extend upon orinto the Fane hon placer, is based 

upon the fact that work has been done outside of it, is it not ? 
122 Ans. I think most all the veins cross the placer. I should judge 
they do. All that have been followed up do. 

X 95. Name any of these that have been followed up and opened on 
the placer. 

Ans. The Orinoco for one, I should think. It is opened up 300 ft., 
more or less, north of the Orinoco shaft, on the Fanchon placer, by Mr. 
Sawyer, after the vein was discovered. I couldn’t say about the other, 
but they are claimed to be opened on the placers. Mr. Sawyer claims 
that he has opened up the Dinero and Gunnison in the placer. I have 
heard him say so himself. 

X 96. Have you ever seen in any hole dug by anybody any of the five 
veins opened up on the placer; if so, deseribe them ? 

Ans. I have seen the Orinoco vein. It was, when I first saw it, I 
should judge, about 8 or 9 feet down, I won’t say positively. It was a 
kind of grayish gouge, the same as the Orinoco had on the surface, Also 
saw fine blue quartz, came out of the shaft deeper down. Also saw what 
Mr. Sawyer claimed to be the Denver lode, opened up by hismen, It was 
gouge matter, containing a little quartz, a light and yellow gouge. It was 
a cut, kind of a tunnel. I was in it. I couldn’t say how far in I saw 
the vein from the beginning of the cut. I have seen nothing of the other 
three veins on the placer. 

Adjourned to 2 p m. 

2 p. m. resumed, 
123 X 97. When did you see the Pen Yan first and last ? 

Ans. First that I saw it to know it, was in the summer of 1882. 
The last time I saw it was in the fall of 1885. 

X 98. Did you examine the workings on it? 

Ans. The last workings I took some notice of. It was the same vein I 
had. 

X 99. What workings were there on it the first time you saw it in 
1882? 

Ans. There were several smal] shafts on it about 10 feet deep and a 
tunnel which I didn’t go in. There was a shaft; from the looks of the 
shaft it must have been about 30 feet deep. 

X 100. Were any of the workings that you saw in 1882 within the 
limits of the Fanchon placer? 


Ans. No, sir. 
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X 101. Were any of the workings you saw in 1883 on the Fanchon 
placer ? 

Ans. No, sir. 

X 102. Have you seen any workings within the Pen Yan claim on the 
Fanchon placer ? , 

Ans. No, sir. 

X 103. Then it is simply your opinion and not your knowledge from 
which you said the Pen Yan lode was on the Fanchon placer, is it? 

Ans. The lode they are working now runs on the Fanchon placer. It 
is the same lode [ have; the shaft they are working is about 10 or 15 feet 
from the end line of the Amozan. 

X 104. When did you see the workings for the first time and when for 
the last time of the horseshoe vein ? . 

Ans.. The first and last time in the fall of 1882. I only saw them 


once. 
124 X 105. Were they within the boundary of the Fanchon or 
Stinson placer ? 

Ans. I think the first shaft they started was on one of the placers, but 
whether the Stinson or Fanchon, ! don’t know. It was in one of them, 
anyway. And they had also started a eut over the hill which I don’t 
hardly think war on either of the placers. It was on the Lake Park slope. 
They had flow there from a lode. I don’t think they did any more work 
on it since, at that place. 

X 106. Did you ever see, and, if so, when, a vein of mineral-bearing 
matter in rock in place in any of the workings ot the Horseshoe lode? 

Ans. No, sir; the vein when I saw it was not in place yet. 

X 107. Was that vein, which you saw not in place, within the premises 
of either of these placers, and when? 

Ans. Yes, sir; one was. I should say it was north a little east of Mr. 
Sawyer’s cabin, where he lives now. I can’t say the exact distance. 

X 108. How deep in the shaft was it? 

Ans. 1 should judge it was close on to six feet; maybe a little more or less. 

X 109. What was the total depth of the shaft at that time ? 

Ans. About 6 feet; may have been, a little more or less. They were 
just digging it at that time. That was in the fall of 1882. 

X 110. Have you ever seen it since then ? 

Ans. No, sir. 
125 X 111. When did you see the workings of the Main Louise 
claim for the first and last time ? 

Ans. I think in December, 1882, the first time, and some time in the 
summer of 1883 the last time. 

X 112. Which, if any, workings had they at either of the times you 
saw it within the boundaries of either of these placers ? 

Ans. No workings within the boundaries. 

X 115. What was the depth and extent of the workings outside of the 
boundaries, and how far from them ? 

Ans. I think, when I noticed the shaft, it must have been about 20 
feet deep. Couldn’t say how fer from the boundaries. Must have been 
500 or 600 feet; may have been a little more or less. 

X 114. Were they on the other side of the crest of Sugar Loaf Mount- 
ain from the placers? , 


we 
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Ans. Yes, sir. 

X 115. Did you ever see, in any of the holes dug by Mr. Sawyer on 
either of these placers, a vein of mineral-bearing matter in rock in place ; 
and, if so, in which and when ? 

Ans. I don’t know the names of his claims. In the claim north of the 
Orinoco I should judge he had mineral then in place. I saw gouge mat- 
ter that I know would carry mineral. Don’t know that it was in place, 
as I didn’t see the foot wall. It wasa straight shaft about nine feet deep. 
I couldn’t say whether it was December, 1882, or January or February, 
1883, that I saw it. I wouldn’t say I saw any other veins in the place, 

as the holes were not deep enough. 
126 X 116. Give me your definition of a vein. 

Ans. A vein is a fissure of soft matter in the rock, containing 
soft matter in the rock, containing quartz, youge, gangue, and other min- 
eral substance, and having two well-defined walls, or one, either. Some 
veins have but one wall well defined. 

-X 117. Is it in your judgment as much a vein if but one wall exists as 
if there are two? 

Ans. No, sir; I don’t think it is. I think if they would follow a 
vein down far enough they would have two good walls in most all veins. 

X 118. Can you tell whether it is a vein or not before you have found 
the two walls ? 

Ans. I think I can if the vein matter is regular enough. 

X 119. Have you not been very active in consulting with and aiding 
Mr. Berry in regard to the preparation of this case and the procuring of 
testimony on the part of the complainant ? 

Ans. I don’t think I have. No, sir; I have not. 

X 120. Did you never name to Mr. Berry or to Mr. Bloss the name of 
other witnesses for your side of the case? 

Ans. No, sir; not to my knowledge to either of them. I have not 
taken enough interest in it during the last year. 

X 121. What interest did you take before that? 

Ans. I found a good vein in the placer, and at that time I would have 
liked to hold it. I was told they hadn’t received a patent then for the 

property. I examined the records in the land office in December, 
127 1882, and didn’t find them recorded as patented. 

X 122. And that was when you made the agreement with Bloss, 
was it? 

Ans. It was in the same month. 


And thereupon, as redirect examination, said witness PuTMAN further 
testified as follows: 

Redirect 1. What, if anything, did Mr. Sawyer ever say to you about 
his having found lodes, leads, or veins of mineral on the placers mentioned, 
or either of them? 

(Objected to as incompetent, irrelevant, and immaterial.) 

Ans. A year ago ora little over he told me he had found what he 
thought was the Dinero vein. He also told me some time ago, I don’t 
know how long, that he thought he had the Gunnison vein. He said he 
ran the tunnel to cut his vein; I don’t know what he called it. He 
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didn’t say what he had found in his tunnel. He said he had found the 
Dinero vein, but he didn’t like it, as it didn’t look very well. 
(S’g’d) Louis PorRTMAN. 


Subscribed and sworn to this 22 dav of February, A. D. 1884, before 


Ropert H. Bue, 
Evaminer. 


And thereupon WrLi1amM M. Gaar, a witness of lawful age, produced 
on the part of the plaintiffs, being by me first duly cautioned and sworn, 
on oath testified as follows in response,to interrogatories to him 
128 propounded by A. W. BRAZEE, esq., attorney for said plaintiff. 
Int. 1. State your name, age, residence and occupation. 

Ans. My name is William M. Gaar ; age, 27 ; residence, Soda Springs, 
Colorado ; occupation, clerk in a grocery, ‘but have followed mining ever 
since I have been in the State. 

How long have you been engaged in the business of mining, in what 
branches, and where ? 

Ans. Since June, 1879, I was prospecting for carbonates at Silver Cliff. 
My next prospecting was at the head of Frying Pan Gulch, in 1880, and 
have been there ever since. 

3. What discovery of mineral in vein, lode, lead, or ledge in rock in place 
carrying silver or gold or ores thereof have you made on the Fanchon or 
Stinson placer claims about the head of Buffalo Gulch? If any, state 
when such discovery was made, the nature of the wall rock, vein material, 
and character of the ore, fully. 

Ans. I made a location on one of those placers, I can’t say which, it 
may be partly, or both, called the Horseshoe.’ Myself, W. W. Miller, and 
Frank Carr were the locators. We located in 1882—November, I think. 
We did our asses’ment work and found what we called a vein. Since 
that time I have not done any work on it myself, but have paid tay part 
right along. I have been so busy that I didn’t ever get a chance to look 
at it. At that time we had a granite wall, foot wall, but I didn’t think it 
was in place myself. The ore was a sulpheret, the streak we had. The 
vein matter was decomposed quartz ; | guess you might call it gouge and 

gangue. 
129 4. How long have you been familiar with the country around the 
head of Buffalo Gulch, to the west of the head, an both sides of it 
from the head of the gulch eastwardly. 

Ans. I have been acquainted with the western portion of the gulch since 
1880; I think in February or March. The eastern portion, I don’t think 
I was over there till 1881’ or 1882. 

5. State what surface indications of lodes, ifany, you have observed on 
the ground of the Fanchon and Stinson plac er claims, or either, and how 
extensive and conspicuous to a person passing over that ground when you 
first knew it, or the different portions of it, such indications were. 

Ans. The first time I went over the ground I found lots of float, blos- 
som rock, which I supposed to be from lodes. I found Mr. Sawyer pros- 
pecting there. I did not pay much attention to his prospects at the time. 
He told us there was no vacant ground in there, and we didn’t pay much 
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attention to it. I thought the indications were good myself. The ground 
was covered with blossom rock, especially in the gulches and ravines. 

6. What indications of placer working have you seen on the Fanchon 
or Stinson claims? If any, describe the location of the same and the time 
when you first saw them. 

Ans. I have never seen any indications of placer work. 

7. If there had been any such in 1880 or 1882, would you have prob- 

ably discovered them ? 
130 (Objected to. The question calls for the witness’ guess, and is 
incompetent. ) 

Ans. As I have been over the western portion of the placers, I think 
I could have seen it if there had been any such work. _ I have never 
seen any placer work on these placers. 

8. State the names, if any you know, of lode mining claims, or describe 
the same, if you do not know the names on the Stinson or Fanchon placer 
claims, in whole or in part, what you know in respect to the same and the 
character of the ores respectively. 

Ans. The Amazon lode owned by Portmen and Eisenmenger, located 
in 1882; I think it isonthe Fanchon placer. I at one time had an inter- 
est in a lease on it. We worked five weeks ; think we sank it about 20 
feet. We took out 5 or 6 tons of low-grade ore, too low to pay. It was 
sulpheret ore carrying silver. We had several assays and at wll some 
assays as high as 60 ounces. The highest mill run was 15 ounces. We 
found solid foot wall of granite. The lode was gangue rock, and decom- 
posed quartz, and low-grade mineral. The extension of the Amazon lode 
was owned by Stiteler Brothers, the Advance. I have been on the dump. 
Found the same material on the dump as we found in the Amazon. I had 
ore brought to me from the Horseshoe assayed, and it assayed 300 ounces 
and upward. I also saw the returns of assays that others had made—(ob- 

jected to; defendant objects to anything told witness by others)}— 
131 and they showed 742 ounces of silver, and 81 ounces. That is 
about all the lodes that I know much of anything about. 

9. What, if anything, do you know of lodes or leads worked by James 
A. Sawyer, or under his direction, on said placer claims ? 

Ans. Mr. Sawyer has what he claims to be the extension of the Orinoco, 
on the side of the road. It looks to me as if it might be a lode. That is 
the only one I know anything about. I haven’t been to any of his work- 
ings. 

10. What do you know about the Gunnison, Dinero, or other claims 
lapping on to these placers, or either of them ? 

Ans. The Gunnison laps on the placer about 200 feet, as near as I can 
judge from stepping it. The Dinero laps about 150 feet, probably. I 
have never seen the stakes of any of the others and I couldn’t say. 


And thereupon, on cross-examination, said witness GAAR further testi- 
fied as follows: 


X 1. What interest do you at present own in the Horseshoe ? 
Ans. One-fourth interest. 

X 2. Who owns the other 3-4 and in what proportions? 
Ans. I could not answer. 
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X 3. Are you acquainted with Joe Bloss, spoken of here, the gentleman 
at whose house Mr. Berry, the United States officer having charge of this 
case, lives, and has been livi ing for some time? 

Ans. I am. 
132 X 4. Do you not know that he or his wife have an agreement for 
an interest in this claim or are now owners of an interest in it? 

Ans. I[ do not. 

X 5. Have you never heard from any one that this is the ease ? 

(Objected to as calling for hearsay, and incompetent.) a 

Ans. I have. 

X 6. State from whom and what you have heard about it. 

(Objected to as calling for hearsay, and incompetent.) 

Ans. I couldn’t savy who told me. I heard that Mr. Bloss had bought 
out the other parties. I sold a twelfth out of my third to Frank Myrick. 

X 7. Who did the assessment work on the Horseshoe in 1883 ? 

Ans. I paid Frank Myrick for my part of it. 

X 8. Who paid for the other part of it? 

Ans. i don’t know ; I never heard. 

X 9. How much did you pay? 

Ans. I paid $25 and some odd cents. 

X 10. When did you see the Horseshoe workings last ? 

Ans. When [I quit work in 1882. 

X 11. At that time I understood you to say that there was no vein in 
place ; is that so ° 

Ans. I thought at the time that there was none. 

X 12. Were those workings within the lines of either of these placers ? to 

Ans. They were, if the placer patent survey is correct. 

X13. When did you first go upon the workings of the Amazon § 
133 Ans. On the day of theirlocation—in November, I think, 1882 
X 14. How deep was their shaft then? 

Ans. About 4 or 6 feet. 

X 15. Was there then visible a vein of mineral-bearing matter in rock 
in place ? 

Ans. There was. 

X 16. What was the character of the two rocks in which the vein was i 
found? 

Ans. The foot wall was solid granite; don’t see any hanging wall. 

X 17. Have you ever seen a hanging wall there” 

Ans. I have not. 

X 18. Did you ever examine the inside of any of the shafts of the Stite- 
ler Brothers on the Advance ? 

Ans. I did not. 

X 19. Did you ever see any hanging walls in any of those shafts? 

Ans. No, sir. 

X 20. Is the crest of Sugar Loaf Mountain between the workings on the 
Gunnison and Dinero lodes and the line of the Fanchon placer? 

Ans. It is. 

X 21. Is there not a clearly marked uprise of solid rock running down 
and approximately at right angles to the veins on the Gunnison and 
Dinero claims between their workings and the Fanchon placer line ? 
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Ans. There is on the surface; it is like cutting a strike in two. The 
blow-out broke the the lead in two. 

X 22. Since March, 1880, have you not been familiar with these placer 
patented premises ? 

: Ans. I can’t say that I have. 
134 X 23. How often have you been on them ? 
Ans. I have probably crossed them a thousand times, 

X 24, And the veins or lodes you have testified about are all that you 
know to be there, are they? 

Ans. Yes, sir. 

And thereupon, on redirect examination, said witness Gaar further testi- 
fied as follows : | 

Redirect 1. Is not this crest of rock, to which your attention has been 
called on cross-examination, broken or creviced in places ? 

Ans. It is, and in fact the length of the blow out, from one end to the 
other it is broken up. I have seen holes sunk on it which proved it to 
be so. . 

Redirect 2. Do you know whether the Gunnison lode cuts this crest of 
rock ? 

Ans. I do not. 

Redirect 3. Do you know whether the Din®ro cuts this crest of rock or 
not ? , 

Ans. I do not. 

Redirect 4. Do you know whether there are any workings on the Gun- 
nison lode and Dinero lode inside of the Fanchon placer, from your per- 
sonal knowledge or from what Mr. Sawyer has said to you or in your 
hearing ? 

Ans. I have seen prospect holes, but I don’t know what was found. I 
have seen holes on both these lodes dug by Mr. Sawyer’s men, but didn’t 
look to see what they found, 


(S’o'd) Winttiam M. GaAar. 
Subscribed and sworn to this 22d day of February, A. D. 1884, before 
me, 
135 = (S’g’d) Rosert H. Buck, 


Examiner. 


Adjourned by agreement of counsel to March 6th, 1884, at ten o’clock 
in the forenoon,at the same place. 


Parties by their counsel consent that the testimony for complainant and 
defendant heretofore taken may be taken by complainant’s counsel for 
perusal by counsel of both paties and to be returned at the next hearing. 

(S’o"d) Bonert H, Buck, 
Examiner. 


And on this sixth day of March, A. D. 1884, at ten o’clock in the fore- 
noon, I was attended by the same counsel as heretofore on the part of the 
complainant, and by G. G. Symes, esq., on the part of respondent, and no 
witness being produced, the taking of testimony herein was adjourned to 
two o'clock p. m. 
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Marcu 6, A. D. 1884—2 o’clock p. m. 
Resumed. 


And thereupon JostAn A. EADE, a witness of lawful age, produced 
on the part of said complainants, being by me first duly cautioned and 
sworn, on oath testified as follows, in response to interrogatories to him 
propounded by A. W. Brazee, esq., attorney for said complainants. 


Int. 1. State your name, age, residence, and occupation. 
Ans. My name is Josiah A. Eade; age, 34; residence, Leadville ; occu- 
— miner. 
136 . How long and where have you been engaged in the business of 
mining, : and in what branch of mining ? 

Ans. About 15 years ; in Michigan, Canada, Illinois, and Colorado, and 
almost exclusively in lode mining. 

3. State whether you have been employed upon the Iron mine so called, 
or the property of the Iron Silver Mining Company, at or near Leady ille, 
Lake County, Colorado, and when such employment commenced and w hen 
it ended. 

Ans. I have been so employed. When I first worked there, there was 
no iron mining company. I worked for Wood and Stevens, and then for 
Stevens and Leiter, and I began on May, 1876, and left the first of March, 
1880, about the time the Jron Silver Mining Company was organized, I 
think. Since then I began to work for them in January, 1883, and _ re- 
mained with them until September 1st, same year. 

2. State,if you know,the full names or initials of said Stevens and 
Leiter. 

Ans. William H. Stevens and Levi Z. Leiter. 

5. What business were they engaged in together before the time you 
quit their service in March, 1880, if any ? 

Ans. I only know as to this particular locality. They were engaged 
in mining. : 

6. Upon what properties were they engaged in mining during said 
time ? 

Ans. As far as I know from personal observation, on the [ron claim, 

the Iron Hat, Bull’s Eye, Lime, Stone, Rock, and Bome claims. 
137 7. About when did they jointly commence the mining business 
together in this locality ? 

Ans. It was, I believe, in 1877. 

8. Do you know whether they claimed to be the owners of said mines ? 

(Objected to as immaterial, irrelevant, and not the way to prove owner- 
ship of property by parol.) 

Ans. I understood that they did ; I believe that’s what they claimed. 

Who, during the time referred to, were in possession of the mines 
you have mentioned, directing the work and development thereof? 

Ans. I had the directing of all the underground work during my en- 
tire time with the company. 

10. Who employed you? 

oe: First, William H. Stevens, then Stevens and Leiter. 

. What, if any, acts of ownership, control, or dominion did Wiliam 
H. wth and Levi Z. Leiter, or either of them, exercise in directing the 
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development of said mines or employing men who did the work thereon 
during the time of your employment thereon ? 

(Objected to. The witness should not testify as to anything except as to 
what he saw and heard himself, and it is irrelevant and Pethse 

Answer. Their acts were as owners throughout. They were 
138 about the mine and employed the officers, and the men were em- 
ployed by those officers, the men in my department by myself, and 

in other departments by the heads of each department. 

(Answer is objected to as not responsive to the question.) 

12. When did you first know the Lron Silver } Mining Company ? 

Ans. It was, I think, in March, 1880, perhaps April. 

13. State what mines or claims, so far as you know, the Lron Silver 
Mining Company controlled and operated during your employment by it 
in 1883. 

Ans. I can’t state all. There were those already mentioned and the 
Wells and Moyer placer and the William Moyer placer. Those are all 
I can think of now. 

14. Do you know W. Arens, F. H. Reims, A. M. Rucker, M. J. David, 
O. 8S. Crowther, P. Henderson, and Lou Rucker, or either ‘of them? If 
so, how long have you known them? 

Ans. I know them all. I have known Mr. Arens 12 or 15 years, may 
be — and the others 5 or 6 years, I guess. 

15. In whose employ were they in June, 1879? 

Ans. Some of them in the employ of Stevens and Leiter, that is, W. 
Areus, A. M. Rucker, and Mr. Crowther. About the others, they were 
employed off and on by Stevens and Leiter, but whether at that particular 
time or not I don’t know. I think P. Henderson was. 

16. Do you know the Stinson and Fanchon placer claims, either by 

being on the ground or from what you have heard said Stevens and 
139 Leiter, or either of them say? If so, state your knowledge of the 
claims and what they, or Sie of them, may have said about the 
same before you quit their employment in March, 1880. 
Objected to as immaterial, irrelevant, and incompetent.) 
-_ I know nothing of such claims. I never heard them spoken of. 
. What, if anything, have you heard them or either of them say be- 
he you quit their service in March, 1880, in respect to having timber 
placers anywhere ? 

(Objected to as incompetent, irrelevant, and immaterial.) 

Ans. I don’t remember of ever hearing either of them say anything 
about it. 


And thereupon on cross-examination said witness Eape further testi- 
fied as follows, in response to cross-interrogatories to him propounded by 
G. G, SYMEs, solicitor for and on behalf of said respondents : 

Cross 1. Did your employment up to March, 1880, familiarize you 
with all the property, business, and plans of working and operations of 
Stevens and Leiter or the [ron Silver Mining Company ? 

Ans. It did not. 

X 2. In June, 1879, what was J. A. Sawyer doing? 

Ans. | don’t know. 

W. Arens? 
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Ans. Arens was in the employment of Stevens & Leiter; I cannot say 
in what capacity. 
X 4, J. H. Reims? 
Ans. I don’t know. 
140 X 5, A. M. Rucker? 
Ans. As surface foreman for Stevens & Leiter. 
X 6. M. J. David? 
Ans. I don’t know. 
X 7. O. 8S. Crowther ? 
Ans. I don’t know in what capacity. He was employed there at that 
time to the best of my knowledge. 
X 8. P. Henderson ? 
Ans. As book-keeper. 
X 9. L. Rucker? 
Ans. I don’t know. 
(S’p"d) Jostan A. Eape. ’ 


Subscribed and-sworn to this 6th day of March, A. D. 1884, before me. 
(S’g’d) Ropert H. Buck, 
Examiner. 


And thereupon counsel for complainant offers in evidence a certified 
copy of U.S. mineral patent No. 4756 for the claim of James A. Sawyer 
upon the Stinson placer, Leadville, Colorado, land district, herewith re- 
turned marked Exhibit A. Also certified copy of U.S. mineral patent 
No. 5100, for the claim of James A. Sawyer upon the Fanchon placer, 
Leadville, Colorado, land district, herewith returned marked Exhibit B. 
Also certified copy of the papers in the matter of Leadville, Colorado, min- 
eral entry No. 286, for the claim of James A. Sawyer upon the Fanchon 
placer, which is herewith returned marked Exhibit C. 
Also certified copy of the papers in the matter of Leadville, Colorado, 
mineral entry No. 285, for the claim of James A. Sawyer upon the Stin- 
son placer, which is herewith returned marked Exhibit D. 
141 Also certified copy. of certificate of incorporation of the Iron 

Silver Mining Company, which is hereto annexed and marked Ex- 
hibit E. Also certified copy of location certificate of Paxton lode, pur- 
porting to be located on the 25th day of July, A. D. 1879, which is hereto 
annexed and marked Exhibit F. 

(Defendant objects to the Paxton lode certificate because it is not con-° 
nected with the premises in controversy.) 

Also certified copy of location certificate of the Ferguson lode, purport- 
ing to be located on the 24th day of July,.A. D. 1879, which is hereto 
annexed and marked Exhibit G. 

(Defendant objects as last above.) 

Also certified copy of location certificate.of the Andrew Jackson lode, 
located the 28th day of June, A. D. 1879, which is hereto annexed : 
marked Exhibit H. : 

(Defendant objects as last above.) 

Also certified copy of location certificate of the Bonanza Queen lode, lo- 
cated the 28th day of June, A. D. 1879, which is hereto annexed marked 
Exhibit I. 


(Same objection as last above.) 
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Also certified copy of certificate of location of the Lizzie Bell lode, lo- 
ated the 28th day of June, A. D. 1879, which is hereto annexed marked 
Exhibit K. 

(Same objection as last above.) 

Also certified copy of certificate of appointment of agents of the Lron 
Silver Mining Company, dated October 5, 1880, which is hereto annexed 

and marked Exhibit L. 
142 (Objected to as irrelevant and because the copy as offered in evi- 
dence is not by the statutes of Colorado made evidence.) 

Also, certified copy of location certificate of the Gunnison lode, located 
May 31, 1879, which is hereto annexed, marked Exhibit M. 

(< Ibjec ted to because the Gunnison lode is not connected with the prem- 
ises In controversy.) 

Also, certified copy of quit-claim deed, Louis Rusker to James A. Saw- 
yer, dated March 31, 1880, conveying the Fanchon and Stinson placers, 
which is hereto annexed and marked Exhibit N. 

Also, certified copy of quit-claim deed, Mark J. David to James A. 
Sawyer, dated 13th of April, 1880, conveying the Stinson and Fanchon 
placer claims, which is hereto annexed, marked Exhibit O. 

Also, for certified copy of quit-claim deed, W. Arens, F. H. Reims, P. 
Henderson, A. M. Rucker, M. J. David, O. S. Crowther, and L. Rucker 
to James A. Sawyer, dated Feb’y 2, 1880, conveying the Fanchon and 
Stinson placer claims, which is hereto annexed and marked Exhibit P. 

Also, certified copy of warranty deed, James A. Sawyer to the Iron 
Silver Mining Company, dated Feb’ y 7, 1882, convey ving the Fanchon and 
Stinson placer claims, with certain exceptions, which is hereto annexed, 
marked Exhibit Q. 


Adjourned to 7th inst. at LO a. m, 
145 Marcu 7ru, 1884—10 o’clock a. m 


Resumed. 


And thereupon Ernest HoELKE, « witness of lawful age, produced on 
the part of the complainant, being first by me duly cautioned and sworn 
on oath, testified as follows in response to interrogatories to him pro- 
pounded by A. W. BRrAZEE, esq., attorney for said complainant. 

Int. 1. State your name, age, residence, and occupation. 

Ans. My name is Ernest Hoelke; age, 44; residence, Leadville; occu- 
pation, druggist. 

2. I show vou protest against the issuance of patent to Fanchon placer 
claim by E. Hoelke et al., in Exhibit C, certified, &e., and ask you to read 
said protest or so much thereof as will enable you to state whether or not 
you are the E. Hoelke mentioned in said protest. 

Ans. I am the one there mentioned. 

3. State, if you please, how the controversy between the Juniata lode 
claim mentioned in that protest and the Fanchon placer claim was settled. 

Ans. In order to relate that I must describe the whole proceedings from 
beginning to end. We were one of the earliest locators on that hill, and 
we had located our claim at least several months prior to the location of 
the Fanchon placer. We had no intimation that a placer claim had ever 
been located there, or that there would be any conflict. I could find no 


72 UNITED STATES VS. IRON SILVER MINING CO. ET AL. 


stakes. There might have been stakes there without my noticing 
144 them. Being frequently out there, I never saw any sign of placer 

work being done on the ground in conflict. It is covered with snow 
seven to nine months in the year. We never had any idea that we would be 
adversed in applying for a patent, because we never thought that anybody 
would locate a placer on top of that hill; and therefore we never looked 
for any application for patent in any paper and let the time slip by with- 
out adversing the application for patent to the Fanchon placer in the land 
office here. We only learned that a patent had been applied for when we 
applied for a patent ourselves. We compromised with the owners of the 
Fanchon placer and received a deed from them for the ground in conflict 
between the Juniata and the Fanchon, by deeding over to the Fanchon 
owners either all or half the timber on the ground in conflict. The deed 
they gave us is on record. We received since a Government patent for 
the whole lode claim, the Juniata, without any exceptions. 

4. When and with whom was the negotiation for settlement of the con- 
troversy between the Juniata claim and the Fanchon claim which resulted 
in the compromise you have mentioned carried on ? 

Ans. It was immediately after we applied for a patent, when we found 
out that there wasa conflict. First with Mr. James A. Sawyer and his attor- 
ney, Judge A.S. Weston, and with Mr. Arens, manager of the Lron Sil- 
ver Mining Company. | | 

5. State, as near as you can remember, the times when the Juniata lode 

was discovered and located on the ground. 
145 Ans. I believe in August, 1879, it was discovered. 
(Defendant objects to question and answer, because the record of 
location is the best evidence.) 

(Witness continues.) I believe it was located about a month later, I 
was not one of the locators, as I remember. 

6. How often were you on the ground where the Juniata was located 
and the ground in that vicinity while it was bare of snow in 1879? 

Ans. The number of times I cannot state. I have been on the ground 
as frequently as once a week in 1879 or 1880; sometimes once a month 
only. 

7. What indications of lode claims or lodes, leads, veins, ledges of min- 
eral gold, silver, or other precious metals in rock in place were apparent 
on the surface of the ground in the locality mentioned in 1879; if any, 
describe the same fully. 

(Objected to; witness has not been shown competent to testify as an 
expert, and the premises regarding which he is asked are not sufficiently 
definitely stated in the question.) 

Ans. None that I know of. We discovered iron-bearing rock carry- 
ing traces of silver on the ground of the Juniata not in conflict with the 
Fanchon. We sank a shaft on such poor indications, and a good deal 
later discovered a vein. 

And thereupon on cross-examination the said witness HoELKE 
146 __ further testified as follows in response to cross-interrogatories to him 
propounded by G. G. SyMEs, esq., solicitor for and on behalf of 

said respondents : 

Cross 1. Are you a miner? 

Ans. No, sir. 
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X 2. How much mining had you done as an amateur before you went 
on that ground ? 
Ans. Very little. 
X 3. Did you know placer ground from lode ground? Could you dis- 
tinguish veins from washings before you went on these premises ? 
Ans. I did know the difference between placer ground and lode ground. 
I believe 1 could distinguish veins from washings before I went there. 
X 4. What is placer ground ? 
Ans. It is gold-bearing ground generally located in gulches in places 
Tr which formerly rivers ran. 
X 5. What is vein in lode ground? 
pe Any ground. You may find veins any where. 
X 6. What time in 1879 did you first go on the premises, and with 
whom ? 
Ans. I suppose in the month of August, 1879, with Dr. J. H. Heron. 
X 7. What work was done on the Juniata location at that time? 
Ans. To the best of my recollection a shaft about ten feet deep was sunk. 
X 8. Was that shaft on the Lake Park Creek side of the hill? 
Ans. It was. 
147 X 9. Does the crest of the hill run between that shaft and the 
Fanchon placer ground ? 
Ans. It does. 
X 10. Have you ever done any workings on the Juniata claim, on the 
Fanchon placer side of that crest ? 
Ans. Never. 
X 11. Have you ever done in that shaft any other workings on the 
Juniata than those in that first shaft subsequently done by you ? 
Ans. Not that I recoliect. 
X 12. At what time and at what depth did you find in that discovery 
shaft what you believe to be a vein of mineral ? 
Ans. Forty to forty-five feet below the surface. I couldn’t tell the 
date. Before our application was made for patent on the Fanchon placer. 
X 13. How often were you on the Juniata premises in the month of 
August, 18797 
Ans. Probably 3 or 4 times. 
X 14. What depth did you sink that shaft during the month of Au- 
gust, 1879? 
Ans. I couldn’t tell. I think the shaft reached a depth of 60 to 65 feet 
in the month of September, 1879. 
X 15. How often were you on the premises in the month of Septem- 
ber, 1879? . 
Ans. I cannot tell. In September I went to St. Louis and was gone a 
month. 
X 16. How often were you on the premises in October, 1879? 
Ans. Less in October than in September; probably twice. 
X 17. In going from here to your workings on the Juniata in 1879, 
did you pass over any portion of the Fanchon placer ? 
Ans. Always. The first month or two we went over the Fan- 
148 chon; later we went without going over that ground, by Lake Fork, 
and climbing the mountain. 
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X 18. When you first went there did you not go from the Shields 
mine over the crest of the hill and down to the workings. 

Ans. We did 

X 19. Going that way when do you cross over the premises of the Fanc- 
hon placer ? 

Ans. In crossing the crest of the hill. 

X 20. Does the Fanchon placer extend betw een the Shields mine and 
the workings of the Juniata claim at any point? 

Ans. I don’t know how far it washes towards the Shields mine, but I 
know we had to cross the portion of the placer to get to one shaft. I 
know it by the map. 

X 21. Not by the ground ? 

Ans. No, sir. 

X 22. Did you see any lodes cropping out in what you believed to be 
the Fanchon placer, at any point. 

Ans. None. . 

X 23. Is not the Fanchon placer as you believe it to be covered with 
wash, and gravel, and dirt, in a general way ? 

Ans. It is. More with wash than with gravel. 

X 24. What is the difference between wash and gravel ? 

Ans. Gravel, you generally find where there have been mines formerly, 
while wash is a result of the action of ice. 

X 25. This definition given by you is the result of your mining ex- 
perience ? 

Ans. It is my personal idea from reading about it. 


149 And thereupon on redirect examination said witness HOELKE 
further testified as follows: 


Redirect 1. In August, 1879, when you went to the shaft on the Ju- 
niata, which gulch did you go up to reach the point where the shaft is lo- 
cated ? 

Ans. Up Frying Pan towards the Shields mine. 

Redirect 2. On any of those occasions did you go through Buffalo 
Gulch, so called 2 | 

Ans. I don’t know that I was ever in Buffalo Gulch but once, that 
was in 18835. 

(S’g’d) : : ERNEST HOELKE. 

Subscribed and sworn to this 7th day of March, A. D. 1884, before 
me. 

(S’g’d) Rosert H. Buck, 
Examiner. 


Davip G. MILLER, being duly sworn, on oath testified as follows on 
the part of the complainant : 


Int. 1. State vour name, age, residence, and occupation. 

Ans. My name is David G. Miller; age, 26; residence, Leadville ; 
occupation, mining engineer. 

Int. 2. 1 show you a connected plat marked Exhibit A, and ask you 
whether you have examined approved surveys in the Leadville U.S. 
Land Office, and from such examination are able to state whether this 
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Exhibit A shows correctly the intersection and coincidence of the out- 
boundaries of survey No, 661 Stinson and survey No. 660 Fanchon. 
Ans. I haven’t examined the official records in the Land Office, 
150 but I have examined United States patents, which are here marked 
Exhibit A and Exhibit B, and from the connections given to the 
quarter corners, corner 1 of Fanchon placer survey 660 and corner 1 of 
Stinson; placer survey 661 are identical. Also, 2 of 661 and 7 of 660 
are identical. 


(S’g’d) Davip G. MILLER. 
Subscribed and sworn to this 7th day of March, A. D. 1884. 
(S’o’d) Ropert H. Buck 
Examiner. 


Complainant offers in evidence connected plat mentioned by the last wit- 
ness, murked Exhibit A. 3 

(Objected to as irrelevant and immaterial.) 

Adjourned to 2 p. m 


2 o'clock p. m. Resumed. 


And thereupon Louts K. RuckKER, a witness of lawful age sealed on 
the part of the complainant, being by me first duly cautioned and sworn, 
on oath testified as follows in response to interrogatories to him propounded 
by A. W. Brazee, esq., attorney for said complainant : : 

Int. 1. State your name, age, residence, and occupation. 

Ans. My name is Louis K. Rucker; age, 27; residence, Leadville ; 
occ apation, miner. 

How long have you been engaged in mining and where and in what 
brane hes ? 

Ans. For the past five vears, with exceptions occasionally of a month 
or two, in Lake and Chatfee Counties, in lode mining. 

Do you know William H. Stevens, Levi Z. Leiter, James 
151 re Sawyer? If so, state how long you have known them re- 
spectively. : 

Ans. I do not know them. I have known Mr. Stevens between 6 and 
7 years, Mr. Leiter and Mr. Sawyer for between 4 and 5 years. 

3. Have you ever been in the employ of William H. Stevens and Levi 
Z. Leiter or either of them? If so, when and in what business ? 

Ans. I have been in the employ of both Mr. Stevens and Leiter here 
in Lake County, in the mining business in its different branches. 

4. Upon whe at mining claims or mines were you engaged while so em- 
ployed by them? 

Ans. I have been engaged on about all of the property that they owned - 
in this county with the exception of the Fanchon and Stinson placer claims. 
I have not done more than three days’ work on those claims. 

5. Do you know the Iron Silver Mining Company ? 

Ans. I do. I am in their employ. 

How long have you been in the employ of that company ? 
ap A greater part of the time for four years. 
In what capacity were you so employ ed, and what were your duties 
in non to such e mploy ment? 
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Ans. As miner, assistant to the surveyor, sampler, and ore settler and 
as foreman. My duties were such as pertain to such employment. As 
miner I mined in the mine. As assistant to the surveyor I carried chain, 

assisted in making surveys and made some myself. As sampler 

152 and ore settler I watched the samples made and made all the set- 

tlements for ore. As foreman I have had charge of work for the 
company, both mining work and work on the surface. 

8. What mines has said company been operating during the last four 
years ? 

Ans. The Iron mine, Stone, Rock, Dome, Seventy-Six, Moyer, and also 
doing prospecting on the Fanchon and Stinson placers. 

(Question and answer objected to as immaterial and irrelevant.) 

9. What offices have William H. Stevens and Levi Z. Leiter, respect- 
+ id held or acted in in respect to said company during the last four years, 
if any ? | 

Ans. I don’t know as [ can state what their official positions have been 
with the company with any degree of certainty at all. 

10. State in what official stations they have acted so far as you know ? 

Ans. I believe they have been the owners of the principal part of the 
stock of said company and have acted in the capacity of president and di- 
rectors. 

11. Do you know W. Arens, T. H. Raines, or Reims, A. M. Rucker, 
M. J. David, O. 8. Crowther, and P. Henderson ; and how long have 
you known them respectively ? 

Ans. I have known them all from 5 to 20 years. 

12. State where they are, so far as you know ? ¢ 

Ans. Mr. Arens is in New York at present, I believe, although his 

headquarters are at Leadville. Rames is dead. A.M. Rucker is 

153 ~—sin Leadville. I don’t know where David is, nor Crowther. P. 

Henderson is in Leadville. : 

13. I call your attention to copies of location certificate and relocation 
certificate on the Fanchon placer claim in Exhibit C, and ask you if you 
are the L. Rucker whose name appears in these certificates ? 

Ans. I am, but I never seen the location certificates or the copies of 
them before these are now shown me. 

14, Were the locators, whose names appear in these certificates, in the 
employ of Messrs. Stevens and Leiter at or about the times they are re- 
spectively dated, viz, Nov. 12, 1879, and Dec. 5, 1879? 

Ans. They have all been in the employ of Stevens and Leiter. Whether 
they were in their employ at that time or not I cannot state, as I do not 
remember. 

/ 15. I call your attention to the location certificate on the Stinson placer 
claim and the relocation certificate thereon as the same appear in Exhibit 
D, and ask you if the locators in these certificates named were in the em- 
ploy of Stevens and Leiter at their dates, viz, Nov. 12, 1879, and Dee. 5, 
1879? 

Ans. I can’t tell; I do not remember. They have been in the employ 
of Stevens & Leiter. 

16. Do you know by what person and by what authority your name 
was used as a locator in the certificates of location and relocation in these 
placer claims? If so, state fully. 
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Ans. I do know that Stevens and Leiter used my name. As to their 

authority it is a common thing for people to locate claims in this 

154 country in other names, and as I was in their employ at the time, 

they located the claim in my name in part, trusting that I would 
not object to it, but without saying anything to me of it. 

17. When did you first learn that your name had been so used in re- 
spect to these locations, and what was the circumstance which called your 
attention to the fact of such use. 

Ans. I first learned of that my name had been used in February or 
March, 1880, when a deed was sent to me to sign deeding my interest in 
those claims to Stevens and Leiter. 

18. Was this deed to Stevens and Leiter, or to James A. Sawyer? And 
for the purpose of refreshing your memory on this subject I now show 
you Exhibit N. 

Ans. From this Exhibit N it appears that I sigved the deed to James 
A. Sawyer, but it was so long ago that my memory was indistinct in 
making my last answer. 

19. At whose request did you execute this deed ? 

Ans. I cannot state positively, as I don’t remember, but it was at the 
instance of Stevens and Leiter, though whether they directly requested it 
I cannot say. Possibly it may have been at the request of Mr. Arens. 

20. State, so far as you know, the practical experience in mining which 
William H. 8S. Stevens and Levi Z. Leiter, or either of them, had had in 

Colorado before 1881, and your means of knowledge on this sub- 

155, ject, frony your observation or from what either of them may have 

said in respect to his experience in this behalf. 

(Objected to as entirely irrelevant and immaterial.) 

Ans. I don’t know as I ever had any conversation with either Stevens 
or Leiter about their experience in mining before 1881, but from my own 
knowledge Mr. Stevens has mined in Colorado during the years of 1879 
and 1880 and for a number of years previous to that time. Mr. Leiter’s 
practical experience as a miner is very small. 

21. Do you know Charles Clary, who worked at placer mining in Buf- 
falo Gulch in 1883 ? : 

Ans. I do. 

(Objected to as immaterial.) 

22. What relation did you have with the work which he and others 
with him performed in Buffalo Gulch in that year, or with employing him 
or them to do such work? If anything, state fully. 

_ Ans. I took him and others over to see the ground and prospect it and 
told them I thought there was a pretiy good thing in working it on a 
lease. Further than that I had nothing to do with it whatsoever. 

23. State, if you know, what person or company furnished the money 
for the work and material performed and furnished by Clary and others 
after you so showed them the ground. 

Ans. I don’t know who furnished the money, but I suppose they fur- 
nished it themselves. 

And thereupon said witness RucKER further testified, on cross-exami- 

nation, as follows : 
156 Cross 1. You assisted in making a survey of the Fanchon and 
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Stinson placers before they were located by the location certificates intro- 
duced in evidence, did vou not? 

Ans. I did. 

X 2. Did you then make any examination regarding there being placer 
deposits i in the ground covered by said placer claims ? 

Aus. I made no thorough examination, but as I passed over the ground 
I noticed evidences of placer work having been done before that time. 

X 3. Describe the character of the placer work or mining that you ob- 
served. 

Ans. The ground in Buffalo Gulch was broken and dug up to some ex- 
tent and the firm gravel and soil carried away, leaving only the layer rock 
and boulders in and on the sides of the gulch. 

X 4. Did you see sluice-boxes for washing gold in placer mining * 

Ans. I saw what I was told was a sluice- box, an old log hollowed out, 
which they used here in an early day before they could procure lumber. 
There were also old riffles lying round in the gulch which had been used 
in placer mining. 

X 5. What was the character of the ground covered by the Fanchon 
and Stinson placers ; that is, was it ws ash or gravel, such as usually pro- 
duces or contains placer gold in this country ? 

(Objected to as not cross-examination and as immaterial, and 
157 ~=witness has not shown experience in placer mining which would 
qualify him as an expert.) 

Ans. The ground is wash and gravel, also black dirt or soil, and from 
my experience in placer mining and seeing placers I. should say it was 
very favorable ground to find placer gold in. 

X 6. Have you not seen considerable placer mining in the Leadville 
district and in Arkansas Valley? 

Ans. I have, as well as in other places. 

X 7. You say you took parties to this ground and showed them this 
placer ground and thought and told them you thought it would be a good 
place to carry on placer mining on a lease; is that so? 

Ans. Yes, sir. 

X 8. Do you or not know that some parties did take a lease on the ground 
to carry on placer mining ? 

Ans. Yes, sir. Charles Clary and others had a lease on the ground and 
worked it as long as the water lasted. 

X 9. Were there any mineral lodes or veins bearing gold, silver, lead, 
or other valuable deposits developed or exposed to view upon this placer 
ground before the application for said placer patent ? 

Ans. I never saw or heard of any. 

X 10. Were there any veins or lodes of rock in place bearing gold, 
silver, lead, or other valuable deposits cropping out or to be seen on the 
surface of said ground within said placer claims before the said applica- 
tions for patent ? 

Ans. I saw none. 
158 X 11. You were over the ground when you assisted in making 
thesurveys you have mentioned? Is it not common custom among 
prospectors and miners to locate both placers and lode claims in the names 
of other parties than the discoverers, and after the title has been acquired 
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by location and appropriation for such parties to convey the. title to the 
_ discoverers and those making or having the locations made? 

(Objected to as immaterial, improper. The custom cannot antagonize 
the law successfully, and in the second place witness is not shown to be 
competent to speak as to the custom.) 

Ans. It is. I have seen it done a number of times, and have done it 
myself once., 

X 12. Are not these placer claims located in the vicinity of a large por- 
tion of the placer mines in this part of the country ? 

Ans. They are. Some of the best placer mines in the country are lo- 
eated close to them. { mean by that about a mile off or less. 

X 13. Are there not placer mines being worked every season close 
around and within 1,000 to 3,000 feet of these claims ? 

(Objected to as immaterial. Same objection to the last preceding an- 
swer.) 

Ans. I have known of placer mines being worked every season in that 
section of the country for the past five years, yand should not say that they 
were more than 3,000 feet away from ee placer claims. 

X 14. Is not the ground gravel and wash found upon the Stin- 
159 son and Fanchon placers of the same character as that found 
where these placer mines are being worked, as you state ? 

Ans. To the best of my knowledge it is. 

X 15. Is it to your knowledge a general custom of mining companies 
and corporations in this and other districts to acquire the possessory title 
to mining claims and mineral lands by having it located in the names of — 
their agents and emplovees ? 

(Objected to as immaterial, irrelevant, improper, and incompetent.) 

Ans. It is. 


And thereupon, on redirect examination, said witness RUCKER further 
testified as follows: 

Redirect 1. In whose employ were you when assisting to make surveys 
of Stinson and Fanchon pli wer claims ? 

Ans. In the employ of Stevens and Leiter. 

Redirect 2. I show you Exhibit A*, connected plat of said Stinson ahd 
Fanchon place rs, and ask whether the sluice and riffles which you saw at 
the time of making said surveys were above or below the line of the Fan- 
chon, between posts 2 and 3. 

(Objected to as not redirect examination, and as immaterial.) 

Ans. I can’t say positively ; [ came across them as I was chopping out 
some underbrush and small pine trees to make an opening through which 
to run the line; but to the best of my knowledge they were about on the 

line. They couldn’t be far from it. 
160 Redirect 3. Did you see, on the occasion of making said surveys, 
any ground broken up and appearing to have had the firm gravel 
washed away from the boulders above the point where the easterly line 
of the Stinson crossed the bottom of Buffalo Guleh ? 

Ans. I did; near that point I cvuldn’t say now whether the tee ran 
directly over it above or below it. 

Redirect 4. I call your attention to the date of the oath of verification 
of the minutes of surveys of said placers as they appear in Exhibits C and 
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D, to wit, January 14, 1880, and ask you whether those minutes of sur- 
veys are the minutes of surveys which you helped to make, being surveys 


for patent. 

Ans. No, sir; they are not. The survey that I helped to make was 
the location survey, and not the patent survey. 

Redirect 5. At what time were the surveys made that you helped to 
make. 

Ans. Between the lst and 12th of November, 1879. 

Redirect 6. Was there snow on the ground at that time in that locality ? 

Ans. In some places there was from one-half an inch toan inch, where 
the sun did not strike it and melt it off. 


(S’g’d) Louis K. Rucker. 
Subseribed and sworn to before me this 7th day of March A. D., 1884. 
(S’g’d) Rozert H. Buck, 


Examiner. 


And thereupon, WimLLIAM B. RAGLAND, a witness of lawful 

161 age produced on the part of said complainants, being by me first 

duly cautioned and sworn, on oath testified as follows, in answer 

to interrogatories to him propounded by A. W. Brazee, Esq., attorney for 
said complainant. 


Int. 1. State your name, age, residence,.and occupation ? 

Ans. My name is William B. Ragland ; age, 48 ; residence, Leadville ; 
occupation, miner. 

2. How long have you been engaged in mining, and in what branches 
principally ? 

Ans. About 7 years, mostly as superintendent, and manager of proper- 
ties, my own and others, lode mines. 

3. Do you know the ground where the Fanchon and Stinson placer 
claims are located, and the country about where they are located at or near 
the head of Buffalo Gulch ? 

Ans. I do. 

4. How long have you known that ground ? 

Ans. Since the summer of 1879. 

5. What discoveries of mineral in veins or lodes, or leads in rock in 
place carrying silver or gold or ores thereof, do you know of being made 
in the Fanchon or Stinson ground, or near thereto, and running thereon ? 
If anything, state your knowledge on this subject fully, when the dis- 
coveries were made, the vein matter, and the character of such discover- 
ies, and of the wall rocks. 

(That part of the question which asks about discoveries not on 
162 the Stinson or Fanchon placer is objected to as immaterial and ir- 

relevant.) 

Ans. I know of no discoveries on the Fanchon or Stinson placer 
during the year 1879. I know of the discovery of the Gunnison mine in 
1879, which runs on the Fanchon about 250 feet. It is a fissure vein, 
granite walls, sulphate ore, carrying gold and silver, a very little lead, 
some zine, iron. I also know of the discovery of the Dinero in 1882. 
It runs on to one end of the Fanchon. It is a similar vein in all respects 
to the Gunnison, and parallel with it. The Dinero is about 6 to 8 feet 
thick, and the Gunnison 4 to 5 feet. I also know of the discovery of the 
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Orinoco in 1883, I believe. It runs on the Fanchon I don’t know how 
far. It is similar in all respects to the Dinero and Gunnison, and Jies 
between and parallel with them. I know of other discoveries, but don’t 
know of them personally. The Orinoco is about 4 to 6 feet in thickness, 

6. To what extent have these three veins been developed, respectively. 

Ans. The Gunnison has a shaft or incline about 260 or 265 feet deep. 
Three levels, the Ist level running north from the shaft 300 and odd feet 
in length on the vein, towards the Fanchon placer, the 2d level north over 
200 feet on the vein, towards the placer ; the 3d level 25 or 30 feet north 
op the vein. The levels south opposite those north, are, the Ist about 
140 feet in on the vein, the second about 110 or 115 feet in on the vein, 

and the third a few feet only, it is just started. There are also up- 
163 raises from the first to the surface, and from the second to the first, 

for air, &e. Then there are prospect holes on the vein tracing it on 
the surface. The output of the mine has been about 560,000, that being 
the mill returns, less smelting charges. 

The Dinero I am not so well informed about, but it has about the same 
amount of development as the Gunnison, though in a little different shape. 
[It has produced considerable ore, the amount of which I don’t know, 
though it is several thousands of dollars. The ore runs well, from 40 to 
200 ounces as per mill runs that I have seen. 

The Orinoco is merely a prospect with one or two shafts, probably 
three. One 60 teet deep, another 30 feet deep. I have seen mill returns 
from that running 100 ounces. Assays are very high. 

7. Who, if any one, has worked on these three veins or either of them 
within the bounds of the Fanchon, and to what extent ? 

Ans. I do not know. 

8. How near to the Fanchon line do the north drifts on the Gunnison 
run ? 

Ans. Within about 150 feet of the line. 

9. How near are these prospects on the Gunnison to the Fanchon line ? 

Ans. About 150 feet. 3 

10. What, if anything, do you know of James A. Sawyer, or employees 
of the Lron Silver Mining Company, prosecuting lode mining work on 
either the Fanchon or the Stinson? If anything, state the extent and lo- 

cation of such work. 
164 Ans. I know of Mr. Sawyer and men in his employment min- 
ing some drifts or tunnels prospecting on the Fanchon placer, the 
extent I cannot say. 

(Question and answer objected to and also all evidence tending to show 
work or development since the application for the placer patent, because 
no work or development since has any bearing upon the legal rights of 
the parties at the dates of such applications. ) 

11. What indications upon the surface were there in 1879 and 1880 on 
the ground of the Fanchon and Stinson of lodes or leads or veins? If 
any, state the extent of such indications, how conspicuous or obvious they 
were to an experienced miner passing over the ground. 

Ans. I can’t speak as to the Stinson, as 1 was not on it in that year— 
1879. As to the Fanchon, the indications were nothing but ordinary 
float, wash. I could see scarcely any indications of fissures on the surface 
at all. The wash was pretty deep. 
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12. What is float, and what does it indicate, if anything, in respect to 
veins of mineral to an experienced miner 

Ans. Float is mineral supposed to flow from a fissure vein either near 
or far off. It indicates the presence of veins. 

And thereupon said witness RAGLAND, on cross-examination, further 
testified as follows : 

Cross 1. Are not all placer deposits supposed to have come from the 
erosion, denudation by the action of water and atmosphert ic agencies ac ting 

on lode deposits i in place? 
165 (Objected to as not cross-examination and immaterial.) 
Ans. It is so, generally considered. 

X 2. Are not lodes or veins in place in the Rocky Mountains generally 
fuund upon or in the vicinity of placer mines and placer deposits ? 

(Objected to as last above.) 

Ans. They are. 

X 3. Does not the mineral vein developed in the Gunnison lode claim 
apparently thin out or play out in the direction of the Fanchon_ placer ? 

Ans. Not more so than in the other direction. It opens and pine ‘hes 
and loses itself and comes inagain. In the lower levels it is more continu- 
ous and uniform. 

X 4. Does not the vein apparently in the upper levels extending to- 
wards the placer turn to the right down the hill so that it may not strike 
the placer in its extension ? 

Ans. It bears to the right down the hill, but not sufficient to throw it 
off the placer so far as its present bearing is concerned, 

X 5. When you say the Gunnison lode extends about 250 feet across 
the Fanchon placer line, you mean the lode claim on the surface is sur- 
veyed that distance over the line, and not that any vein or lode has been 
developed within the boundaries of the Fanchon placer, do you not ? 

Ans. That is what I mean. 

X 6. Had any mineral veins or lodes of rock in place been dis- 
166 covered or deve lope d within the Fanchon or Stinson placers before 
the applications for patents for said placers, to your knowledge ? 

Ans. No, sir. 


X 7. Has there been any since, to your knowledge, developed within 


~» 


the boundaries of said placers ‘ 

Ans. I should have to say yes. I believe there has been. 

X 8. How deep below the surface were the veins found to your knowl- 
edge ? 

Ans. The vein that L allude to as bei ‘ing discovered since the application 
for payment on the Fanchon placer is the Orinoco ve in, discovered by Mr. 
Sawyer in 1883. I can’t tell how deep below the surfac e, probably 30 or 
40 feet below the surface. It was cut by a tunnel. 

X 9. Were there any lodes or veins in rock in place cropping out on 
the surface within the said placer claims to your knowledge ? 

Ans. No, sir; not tomy knowledge. 

(S’g’d) WILLIAM b, RAGLAND. 


Subscribed and sworn to this 7th day of March, A. D. 1884, before 


me. 
(S’g’d)_ Rosert H. Bucs, 
Examiner. 


£. 
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March 8, 1884, 9.30 a. m., resumed. 


And thereupon Roperr Berry, a witness of lawful age, produced on the 
part of said complainant, being by me first duly cautioned and sworn, on 
Oath testified as follows in response to interre watories to him propounded by 

A. W. BRAZEE, esquire, attorney for the said complainant : 

167 [nt. 1. State your name, age, residence, and occupation, 

Ans. My name is Robert Berry, age 50 years, residence Leadville, 
Colorado, and I am especial agent of the United States General Land Office 
at present, though [ am a miner by occupation usually. 

2. Do you know James A, Sawyer, defendant ? 

Ans. I co. 

3. Did he ever make any statement to you in respect to the names of the 
locators of the Fanchon and Stinson placer claims, in whose employ they 
were at the time of location, the cutting and hauling of the timber trom those 
claims, the arrangement made between him, Sawver, and William H, Ste- 
vens and Levi y A Leiter in respect to the location ot said placers, the 
disposition of the lode claims which he, Sawver, with others had located 
thereon? Lf anything, state the same fully and at large. 

Ans. He did. He said the men whose names were used in the location 
of those placers were all employed by Stevens and Leiter at the time ; that 
he had visited William H. Stevens and Levi Z. Leiter at the iron mine 
on Lron Hill to endeavor to sell them an interest he owned in the Kayser- 
vim claim on [ron Hill, to enable him to pay the expense of his prospecting 
on what is now the Fanchon and Stinson placer,and in his conversation with 
them he told them what he had located, and if he could find no mineral to 
pay he thought he could get his money back out of the timber ; that after- 
wards, W. H. Stevens accompanied him to see the prospect, and after look- 

ing it over, Mr. Stevens suggested that he should abandon the lode 
168 claims that he had located on that land and loeate it as placer 

land, and that he, Wm. H. Stevens and Levi Z. Leiter, would fur- 
nish the money to pay all expenses, and that he, Sawyer, should have the 
lode claims and they would have the balance ; that afterwards they em- 
ployed him, Sawyer, to look after the timber on the land to prevent others 
from cutting it and carrying it away; that they, Stevens and Leiter, cut 
and carried to the iron mine a good portion of the largest sized timber ; 
that they, Stevens and Leiter, paid him, Sawyer, what Stevens called a 
grub stake, $3 a day for his services. He also told me that there was 
no water ditch on the land and no effort had been made to build one for 
placer mining; that all the placer mining ever done upon the land was 
very limited, and not enough to make it pay. 

!. How long have you been engaged in mining and in what branches 
in Lake County, Colorado, and the country adjoining? 

Ans. For more than twenty years ; both placer and lode mining, prin- 
cipally placer mining. 

5. When did you first know the ground of the present Fanchon and 
Stinson claims so as to become acquainted with the indications on the sur- 
face of lodes, leads, veins, and- mineral in place thereon, and state what 
such indications were when you first knew that country ? 

Ans. I have known the land for twenty vears, and been over it frequently 
twenty years ago, but never paid any particular attention to the indications 
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on that land for lode claims. I did considerable prospecting about 
169 18 years agoon the adjacent land for lode mining, but I don’t think 
I ever prospected on that particular land. 

6. State whether you examined or went over the Fanchon and Stinson 
ground within the last three years with a view to discovering evidences, if 
any thereon, of lodes or leads carrying mineral of any sort, and, if so, when, 
what indications, if any, you saw upon the surface of such lodes, leads, or 
veins, and how conspicuous they were to and passing over the ground, 

Ans. I did, in October, 1882, examine the ground. I found a number 
of lodes located on the ground. In places there were blow-outs of quartz, 
that is indications of mineral. I have been over the ground a number of 
times since that and seen mineral taken from lodes. 

7. What sort of timber, if any, was growing on the ground of the Fan- 
chon and Stinson before the location of those claims in November, 1879; 
what was the character of the growth of this timber in respect to its quality ? 

Ans. It was covered with a very heavy growth of spruce and white 
pine, principally spruce; some of it quite a large growth and the majority 
of it not so large, but well adapted, however, to mining purposes. 

8. Did you make any examination in October, 1882, for evidences of 
placer mining work down on the Fanchon and Stinson claims; if so, what 
did you discover of such indications, the extent or apparent extent of the 
workings, and value thereof? | 

(Objected to as immaterial, because any work done or-not done 
170 ~— after the applications for patent cannot affect the legal rights of this 

"ase. ) 

Ans. I did examine it; 1 found no evidence of any placer work 
ever having been done on the Stinson placer, and a very trifling amount 
on the Fanchon; not to the amount of $100; it looked as if there had 
been a little digging or prospecting at the east end of the Fanchon, at the 
head of Buffalo Gulch, near a spring. 

9. I show you Exhibit A*, connected plat, on which there appears to be 
a line marked Buffalo. Who made that line? And, if you did, state what 
it represents. 

Ans. I made that line myself, and it represents about the direction of 
the channel of Buffalo Gulch from the head down a portion of the way. 

10. At the westerly end of this line marked Buffalo there is a star, or 
something like a chestnut burr. What does that represent, if anything ? 

Ans. That is inteuded to represent a spring ; I can’t say whether it is 
located exactly on the map or not. 

11. How far is it from that spring up to the Sawyer cabin, so called? 

Ans. I should judge 800 to 1,000 feet. 

12. Now, from the spring up, going in a westerly direction, does Buf- 
falo Gulch flatten out so as to become a mere depression or sag on the 

mountain side ? 

Ans. A short distance above the spring; from that on up there is no 
channel at all, just a sag or wide flat. 

(Question and answer objected to as immaterial and irrelevant.) 
171 13. Does the line marked “ Buffalo” on the plat cross the line 

of the Fanchon between posts 2 & 3 about when the channel 
crosses that line on the ground between those posts ? 
Ans. I should think 7 did, as near as I can remember. 
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14. Where were the evidences of placer working which you saw on or 
about October, 1882, with reference to the line between posts 2 and 3? 

Ans. Just above this east line. 

15. You said this work does not exceed in value $100. What in your 
opinion was its real value, and how recently did it then appear to have 
been made or done ? 

Ans. | don’t think there had been more than one day’s work done. I 

thought it had been done in the summer of 1882. 

16. At about what angle does the mountain side rise from the bottom 
of the guleh on the north side, and at about what angle on the south 
side? | 

Ans. From the bottom of the guleh, about 100 feet wide, the hill com- 
mences on the north side and rises not very abruptly, perhaps 20° at the 
upper end. At the lower end of the Stinson it is more abrupt. On the 
south the hill does not rise very high nor very abrupt. Some 10° or 12° 
perhaps. 

(Question and answer objected to beeause the lay of the ground, the 
steepness of the hills, the flatness of the gulches can in no way affect the 
legal rights of the parties.) 

17. How near to the bottom of the gulch is the southerly line 
172 ~—of_ the Stinson between posts 2 and 7 on the plat, and about how 
high above the bottom of the gulch is that line? 

Ans. I should think corner 7 was 300 feet from the bottom of the gulch 
and I should say 100 feet above it. I don’t think the line comes within 
100 feet of the bottom of the gulch at any place. 

18. Can water be taken from the spring mentioned by a ditch or con- 
duit unto any part of the Stinson placer. , 

Ans. Yes; I think it could onto the lower end, in the neighborhood 
of cor. 8; that is, if there is any water to take. 

(Question and answer objected to as irrelevant and immaterial.) 

19. What is the sole source of supply of water for placer mining on 
these claims? 

(Objected to as immaterial and irrelevant.) 

Ans. In the spring of the year the melting of the snows; after that two 
springs of small capacity. There is a little water flows from the lower 
spring. I don’t know whether any flows from the upper one or not. 

20. State from your knowledge of the country whether there is much 
or little water from melting snows in the spring in the channel of the 
gulch, 

Ans. In the early summer there is considerable. 

(Question and answer objected to as immaterial and irrelevant. 

21. Is there considerable on these placers at that time of the year 
173 Ans. Yes; on the Fanchon there is a good deal of water for a 
short time, but none on the Stinson. 

22. In what sort of formation is placer gold found, whether as gravel 
ot beds of old streams or in drift or slide ? 

Ans. Usually it is found here in the gravel or wash of beds of old 
streams. 

23. When have you principally done placer mining in years gone by 
in the neighborhood of Buffalo Guleh ? 

Ans. In Colorado Gulch, about 2 miles south of Buffalo Gulch, for the 
last twenty years, more or less. 


° 
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24. In what formation is placer gold found then ? 

Ans. Entirely in the wash, mixed with the gravel. 

(Onpected to as irrelevant and immaterial.) 

25. Where is Buffalo Gulch and Colorado Gulch with reference to Mt. 
Massive ? 

(Objected to because the location or situation of Mt. Massive in Colo- 
rado Gulch can have no bearing on the rights of the parties.) 

Ans. In what I suppose would be called the foot hills of Mt. Massive, 
between the mt. and the Arkansas River, on the east of the mountain. 

26. What is the name of the mountain or spur which runs from the 
bottom of the gulch on the north ? 

(Objected to because it makes no difference where this mountain rises 
or falls. 
| Ans. It is all called Sugar Loaf on both sides of the gulch. 
174 27. What other gulches besides Colorado and Buffalo coming 

out of the easterly side of the foot hills of Mt. Massive have you 
prospected or observed, in respect of placer mining thereon ? 

(Objected to as irrelevant and immaterial.) 

Ans. On Sugar Loaf Guleh, between Colorado and Buffalo Gulch, has 
been some placer mining done. No other that I know of. 

28. Where is pay found in these gulehes with reference te. their heads ? 

Ans. In Sugar Loaf Gulch all the mining was done near its mouth 
where it empties into the Arkansas. In Frying Pan Gulch a branch of 
Colorado Gulch pay was found to its head. Colorado Guleh paid from 
the mouth of Frying Pan down about halfa mile to the west branch of 
the Arkansas River. I never knew that Buffalo paid to work anywhere. 

29. Where, if on either Fanchon or Stinson placer, are gravel beds or 
gravel beds mixed with wash found, if at all, and to what extent? 

Ans. I don’t think there are any gravel beds on the Stinson. On the 
east end of the Fanchon there is some gravel in the head of Buffalo 
Gulch. How extensive it is I have no means to determine. So far as 
known it is very limited. 1 

30. In your opinion, judging from your experience, your observation 
in ‘the country in and around Buffalo Gulch, are the Stinson and Fanchon 
placer claims, so called, of any value as placer mining ground, or was 

the ground included within them or any part of it ever of any 
175 ralue as placer mining ground ? 
(Objected to as irrelevant and immaterial.) 

Ans. 1 don’t believe it has any value as placer mining ground or ever 
had. 

31. What is the character and depth of the material covering rock in 
place on these placers, so called, particularly on the side hill ? 

Ans. It varies in depth. In some places the solid formation comes to 
the surface, at others there is a debris of several feet in thickness, composed 
of detritus or decomposition of rocks and vegetable matter. 

$2. In all your experience in placer mining did you ever see such ma- 
terial as covers the hill sides yield placer gol lin paving quantities ? 

(Objected to as immaterial ‘and irre levant.) 

Ans. I never did. 

33. Is it an uncommon thing to find particles of gold or colors almost 
anywhere in this country near ‘rock in place ? 
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Ans. No; it is very common. 

34. State vour opinion in respect to whether the ground of the Fanchon 
and Stinson alleged placers is valuable for the veins, lodes, or leads carry- 
ing precious metals or ores thereof within their bounderies and the extent 
or proximate value of that district embraced within them as compared 
with other lode mining districts in the vicinity of Leadville. 

(Objected to as irrelevant and immaterial.) 

Adjourned to 2 o'clock p.m. 


2 o'clock p. m., resumed, 

176 Ans. I do regard it as valuable for lode mining. Judging from 

the developments already on thé ground and those on the land im- 

mediately adjoining, I regard it as one of the best clistricts in the county 
for fissure-vein mining, 


And thereupon, on cross-examination, said witness Berry further tes- 
tified as follows: , 

Cross 1. When you say you regard the district in which these placer 
claims are situated as one of the most valuable in the county, you do not 
mean that there are any valuable lode deposits or veins discov ered or de- 

- ve 8 within these placer claims, do you * 
Ans. Yes. I know of one vein discovered in the placers that I regard 
as a very valuable prospect. It is the Amazon. 

Xx 2. W as this vein or lode discovered or located betore the septation 
were made for the placer patents ? 

Ans. It was discovered since; I think in the fall of 1882. 

? X 3. Is this the only discovery of a lode or vein of any particular 
value, in your opinion, discovered in he limits of these placers ? 

Ans. There are two others, the Advance and the Horseshoe. 

X 4. Where were these discovered and loeated ? 

Ans. All were discovered since the application for the placer patents. 
The Gunnison mine, one of the best mines in the camp, is about 250 feet 

of the north end of it covered by the Fanchon placer. That was 
177 ~—s discovered in 1879, I think; in May. 

X 5. Did you ever prospect over any considerable portion of 
these placer claims by panning dirt or otherwise to determine the quality 
of placer gold that might be found therein ? 

Ans. I never did. 

X 6. There is wash and gravel over a large portion of the ground on 
these placers and in the vicinity of them, is there not ? 

Ans. There is, in the vicinity. I don’t think there is any large quan- 
tity on the pl: wers, 

ww X 7. You know of no discovery shafts or other underground workings 
in whic h valuable deposits of me tal-be: aring rock in place had been found 
or discovered before the application tor patents in full in 1879? 

Ans. Not of my own personal knowledge. 


(S’o'd) Rospert BERRY 
Subseribed and sworn to this 8th day of March, A. D. 1884, before me. 
(S’e'd) Rosert H. Bu OK, 
Examiner. 


By consent of counsel the further taking of testimony herein is ad- 
— journed until further notice. 
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_ Pursuant to the stipulation hereunto attached, dated April 9th, A. D. 
1884, I was on this 21st day of April, A. D. 1884, at ten o’clock in the 
forenoon, at the city of Leadville, Colorado, attended by A. W. Brazee, 
esq., United States district attorney, as solicitor for said complainant, 
178 and by G. G. Symes, esq., solicitor for said respondents, and there- 
upon counsel for complainants introduce in evidence quitclaim deed 
dated August 6th, A. D. 1881, from. James A. Sawyer to H. Heil, E. 
Hoelke, and others, which is marked Exhibit R and hereunto attached. 
(Defendant objects to the said Exhibit R as immaterial and irrelevant.) 
Complainants’ counsel also offers in evidence certified copy of location 
certificate of the Juniata lade, dated Sept. 19th, A. D. 1879, which is 
hereto attached ‘and marked Exhibit 8. 
(Defendant objects to Exhibit S as immaterial and irrelevant.) 
Complainants’ counsel also offers in evidence certified copy of the loca- 
tion certificate of the Tidal Wave lode, dated September 5, 1879, which is 
hereto attached and marked Exhibit T. 
(Defendant objects as last above.) 
Adjourned to 2 o’clock p. m. 


2p.m. Resumed. 


And thereupon WALDEMA ARENS, a witness of lawful age produced on 
the part of said complainants, being by me first duly cautioned and sworn, 
on oath testified as follows in response to interrogatories to him propounded 
by A. W. BRAZEER, esq., solicitor for said complainants : 

Int. 1. State your name, residence, and occupation. 

Ans. My name is Waldemar Arens; residence at the Jron Mine, near 
Leadville, Colorado; occupation, financial agent of the Iron Silver Min- 

| ing Company. 
179 2. How long have you been engaged in mining, and where and 
in what branches ? 

Ans. A year since 1878; at the Iron Mine. 

3. What capacities have you been engaged in at the Iron Mine during 
the last six years? 

Ans. As financial agent, principally, and part of the time as manager. 

4. Do you know William H. Stevens, Levi Z. Leiter, and James <A. 
Sawyer? If so, state how long you have known them, respectively, — 

Ans. I have known William H. Stevens since 1856 or 1857, Levi Z. 
Leiter since 1878, James A. Sawyer since 1878 or 1879, I forget which, 
though I think 1878. 

5. In whose employ were you when you first went to work on the [ron 
Mine referred to ? 

Ans. In Stevens & Leiter’s. 

6. When? 

Ans. In 1878. 

7. Who was in possession, if any one, claiming to be the owner of the 
Iron Mine at that time? 

Ans. Stevens & Leiter. 

8. What other properties were they in possession of which they oper- 
ated in connection with the Iron Mine, if any ? 

Ans. The Rock and the Lime mines, and also the Stone, also on the 
Iron Hat and Bull’s Eye. 
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9. Do you know the Iron Silver Mining Company, and how long have 
you known it? 

Ans. I do, and have known it since it was organized, in March, 

1880. 
180 10. Since that time, March, 1880, has it been in possession of the 
properties referred to by you, claiming them and operating them 
as owners ? 

Ans. It has. 

11. What official positions, if any, have Messrs. Stevens and Leiter re- 
spectively held in the [ron Silver Mining Company ? 

Ans. Directors. 3 

12. What positions, if any, did they respectively hold in said company 
at its organization ? 

Ans. They were the main owners, I presume, and they became direct- 
Ors, 

13. L show you certified copies of the location certificates of the Fan- 
chon and Stinson placer mining claims, respectively, and ask you if you 
are the W. Arens mentioned in those papers respectively ? 

Ans, I am. | 

14. Were the persons named of the. locators in those certificates in the 
employ of Stevens and Leiter at the time they purport to have been exe- 
cuted ? 

Ans. I don’t know whether Rames was or not. I was. Sawyer was 
not. I don’t think Rames was. All the others were. I am not certain 
that L. Rucker was in their employ exactly at the time the certificates 
were executed, 

15. Do you know by what person and by what authority your name 
was used as a locator in the said certificates of location on these placer 
claims? If so, state fully. 

Ans. I can’t say that it was by Sawyer and Stevens together, or by 
either one of them. I think likely by both of them. They had author- 

itv from me to so use my name. 
181 16. Was such authority verbal or written ? 
Ans. Verbal. 

17. Did vou in fact sign the location certificates in person and by your 
own hand ? 

Ans. I cannot recollect. I have no doubt I did. 

18. Look at Exhibit P, and state whether vou executed and acknowl- 
edged the original of which itis a COpy. 

Ans. I recollect deeding it to Sawyer, and presume that was the deed I 
signed and acknowledged. 

19. Did you ever in person do any work on either the Stinson or 
Fanchon placer claims or contribute any money for the expense of locat- 
ing or working the same? 

Ans. (Objected to as immaterial’and irrelevant, because a mining claim 
is not required to be located by work personally done by the locator. ) 

Ans. I did not do any work. I paid money through the office for the 
work done there. 

20. Was that your money or the company’s money ? 

Ans. The company’s money, or rather Stevens & Leiter’s money. 

21. Are you in the employ of the Iron Silver Mining Company now ? 

Ans. I am. 
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And thereupon, on cross-examination, said witness ARENS further testi- 
fied as follows: 

Cross 1. Your name was used by Sawyer in locating these claims by 
your consent ? 

Ans. Yes, sir. 

X 2. After the locations had been perfected you joined ina 
182 deed to Sawyer for the amount of the placer claim located in your 
name ? 

Ans. I did. 3 

X 3. Sawyer used your name as locator for 20 acres of the ground be- 
‘ause it was supposed to be necessary in locating placer ground to have 
one locator to each 20 acres of ground? 

Ans. Yes, sir. 

X 4. The deeds of you and other locators whose names had been used 
to perfect the location title to said placer ground were made to convey and 
consolidate the title to the whole tract in Sawyer, who had done the work 
on the claims ? 

(Complainant objects to the last part or the question, because it assumes 
that Sawyer had done the work on the claims.) 

Ans. They were. 

X 5. Was not this land represented to you by Sawver and others to be 
placer mining ground before you authorized Sawyer to use your name as 
one of the locators tor the purpose ot obtaining pre-emption title to said 
placer ground ? , 

(Objected to as not cross-examination and as calling for mere hearsay.) 

Ans. It was. 

Redirect 1. From what you have stated on cross-examination I infer 
that you did not at the time you authorized Mr. Sawyerto use your name 
in said location certificates expect jointly with the other locators or in any 
way to work those claims as placer mines yourself. Am I right in this 

inference ? 
185 (Objected to because not proper redirect examination, and because 
counsel asks as to the correctness of his interences.) 

Ans. You are right. 

(Sg’d) 
WALDEMAR ARENS, 


Subscribed and sworn to this 21st day of April, A. D. 1884, before me. 
(S’e'd) 

Ronert H. Buck, 
Eraminer. 


And thereupon PeErRcIVAL HENDERSON, a witness of lawful age, pro- 
duced on the part of said complainant, being by me first duly cautioned 
and sworn on oath, testified as follows in response to interrogatories to him 
propounded by A. W. Brazee, esq., solicitor for said complainant : 

Int. 1. State your name, residence, and occupation. 

Ans. My name is Percival Henderson ; residence at the Iron mine ; oceu- 
pation, clerk. 

2. How long have you been engaged in mining, and where and in what 
branches ? 
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Ans. Since 1879, at the [ron mine, as clerk, book-keeper, accountant, 
&e.; in clerical duties, 

3. Who were the owners of the Iron mine and the properties operated 
in connection therewith when you went there to work ? 

Ans. Stevens & Leiter, I believe. 

4. Who succeeded them as owners of those properties, and when ? 

Ans. The Iron Silver Mining Company ; in March, 1880. 

5. What official positions, if any, have Messrs. Stevens and Leiter, re- 
spectively, held in the [ron Silver Mining Company at the time and since 

its organization ? 
184° Ans. William H. Stevens has been a director and Mr. Leiter 
also. They were directors at the time of the company’s organiza- 
tion. 

6. L show vou location certificates on the Stinson and Fanchon placers 
and ask you if you are the P. Henderson mentioned therein ? 

Ans. I am. 

7. Were the persons named as locators in those certificates in the em- 
ploy of Stevens & Leiter at the time the certificates purport to have been 
made? 

Ans. I don’t remember as to Sawyer, Raines, and Lou Rucker. The 
rest of them were. 

8. Do you know by what persons and by what authority your name 
was used as a locator in said certificate ? 

Ans. I do not. 

9. Did you, tn fact, sign these location certificates in your own person, 
by your own hand. 

Ans. I don’t remember. 

10. Please look at Exhibit P and say whether you signed and acknowl- 
edged the original of that exhibit. 

Ans. I executed adeed. I suppose that is a copy of it. 

11. Did you ever in person do any work on the Stinson and Fanchon 
placer claims, or either of them, or contribute any money of your own for 
the expense of locating or working the same ? 

(Objected to as immaterial and irrelevant, because a mining claim is not 

required to be located by work personally done by the loc: ator.) 
185 Ans. No. 
12. Did you ever intend to work or be interested in working the 
Stinson and Fanchon claims, or either of them, as placers ? 

Ans. No. 

13. Are you in the employ of the Iron Silver Mining Company now? 

Ans. I am, 


And thereupon on cross-examination the said witness HENDERSON 
further testified as follows, in response to cross-interrogatories to him pro- 
pounded by G. G. Symes, esq., solicitor for said respondents : 


Cross Int. 1. Was not your name used by Sawyer as one of the locators 
of the Fanchon and Placer claims by your authority and consent ? 

Ans. don’t remember, but I satistied it afterwards and joined in the 
deed to awver. 

X 2. The joining of you and others in the location of these placer 
Pl was because it was supposed there had to be one locator to every 
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20 acres of placer ground included in the location? This was to acquire 
the pre-emption title legally to the whole tract. Is that so? 

Ans. I believe jt is. We dismissed it at the time, 

X 3. The work upon these claims for the purpose of appropriation and 
acquiring the Possessory title was done and performed by Sawyer, was it 
not ? 7 

(Objected to as not cross-examination and assumes the work was done.) 

Ans. It was. 7 


186 And thereupon, on redirect examination, said witness HENDER- 
SON further testified as follows : : 

Redirect 1. Haye you any personal knowledge of any work done by 

awyer on these claims or either of them ? 

Ans. Yes: | saw some pits he was digging over them, and ] have paid 
him money for the work right along ever since he has been over there, 

Redirect 2. Whose money was it that has been sc paid to Mr, Sawyer ? 

Ans. The Iron Silver Mining Compan¢. : 

Redirect 3. Do you know of your own personal knowledge of any 
work done by Mr. Sawyer or under his direction, as lode claims or either . 
of them, before April, 1880 ? And, if so, state when and where the work 
was done, 

Ans. I was over there once; I don’t remember whether it was in the 
fall of 1879 or the spring of 1880. He had a cabin and was living there 
working round, but I couldn’t locate the places on the map, nor tell just 
where they were, 

Redirect 4. Was this work you refer to placer mining work ? 

Ans. I don’t know whether it was or not. I saw him digging pits, ] 
don’t know what he was going to do with them. 

(S’g’d) 
PERCIVAL HENDERSON, 


Subscribed and sworn to this 21st day of April, A. D, 1884. Betore 


me, 
(S'g’d) 
Roperr H. Buex, 
Examiner. 
187 (Complainant Offers in evidence certified eo 'V of location cer- 


tificate on the Michigan Boy lode, dated Oct. 15, 1879, whieh is 
hereto attached, marked Exhibit U.) 
(Defendant objects to Exhibit U as irrelevant and immaterial, ) 


Adjourned to April 22, A. D. 1884. at lO a. im, 


APRIL 22. A. DD. I884—10 a. m. 


Resumed, 

And thereupon Joun H. HERON, a witness of lawful age, produced on 
the part of said complainants, being by me first duly cautioned and sworn, 
on oath testified as follows, in response to interrogatories to him pro- 
pounded by A, W., Brazee, esq., solicitor for and on behalf of said com- 
plainants : 

Int. 1. State your name, residence, and occupation, 

Ans, My name is John H. Heron : residence, Leadville, Colorado : oe- 
cupation, physician, 
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Int. 2. I call your attention to protest of Ernest Hoelke, in Exhibit C, 
and to an affidavit of Dr. J. H. Heron at the end of said protest in said 
exhibit, and ask you if you are the Dr. Heron therein mentioned ? 

Ans. I believe so. 

3. L call your attention to Exhibit S, certified. copy of location certifi- 
cate on the Juniata lode, and ask you if you are the John H. Heron men- 
tioned in that document ? 

Ans. I am the man, I think. 

4. What personal knowledge have you of the time of discovery of said 

Juniata lode, the extent in width of the vein, the vein matter, wall 
188 rock, character in quality and quantity of the ore if any found 
therein? State fully. 

Ans. In or about the year 1879, I think in the summer, we started a 
drift and ran in about 175 feet, to strike what we supposed would be the 
break of the hill then, and the last ten or fifteen feet we struck a very 
solid formation, some few pockets with traces here and there of pyrites 
of iron. We broke through that solid formation and opened into pyrites 
of iron very soft, down through that, I think about 15 feet in width, all 
a body of mineral, carrying silver, pyrites of iron, and a little lead. Our 
assays at that time ran 5, 10,15, and 80 ounces silver. I let a contract 
for 50 feet paral’el with the vein. We took no assays on that contract, 
but after drifting about 10 or 15 feet on that cont’act we still continued 
the balance of the contract: on vein matter, which was oxide of iron in 
honey-comb shape. I do not remember, but think we got some assays on 
that for gold. The following week after that contract was complete, if I 
remember right, we were about to let another contract or to make some 
arrangement to continue on the vein into the hill. The mineral above us, 
which stood very nearly perpendicular, broke the timbers. Cne man 
wheeled out nothing but mineral for two weeks. It was very loose, 
mostly shovelling. I at that time stopped the work, not knowing when 
that cave was going to stup, ordered a bulkhead put in at the face of the 
vein. That caving continued until it broke through from the surface 
above, which was somewhere about 175 feet above the drift. I ordered 

the men to come back fifteen feet or 20 and run a sharp incline to 
189 cut the vein, which I suppose was perpendicular. Did not cut the 

vein at the bottom of the incline at the extent of that contract. I 
let another for 14 feet directly into the hill. We opened up the vein 
about 12 feet, dipping into the hill. The vein changed its course, dip- 
ping directly into the hill. The first two feet in the vein a large wave 
of water came into the ineline. I left about that time. The wall rock 
of the vein was very hard material, some of it quartzite, principally flint 
on our side. On the othr it had all the appearance of granite, very hard, 
and perfectly smooth, remarkably smooth. The walls were about 15 feet 
apart, as near as [ean tell. We did other work on that vein that year; 
we let a contract for 50 feet. We had three men hauling out mineral 
that was caving in from above for about 2 weeks, and they didn’t seem to 
make much headway. 

5. Did you have any mill-runs on that in that year? If so, state with 
what result. 

Ans. We did not. 

6. I show you Exhibit A2, connected plat of the Fanchon and Stinson ; 


thereat 
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also Exibit A, certified copy of patent and plat, calling your attention to 


the plat of the Stinson; also Exhibit B, a certified copy of patent and 
plat of the Fanchon, and ask you to state whether you knew the ground 
of these two placers in 1879, and to what extent you had travelled over 
or across It. 

(Objected to as irrelevant and immaterial. All the questions and 

answers to this witness objected to as irrelevant and immaterial, 
190  beeause he has not shown that there was any discovery of any 

vein, lode, ledge, or mineral deposit in place made within the 
boundanies of said Juniata lode claim within the exterior boundaries of the 
said placer claims, or either of them.) 

Ans. I don’t remember the Stinson placer; I didn’t go up the gulch. 
I crossed over from Soda Springs, up over the mountain, to reach the 
Juniata ground. I don’t remember how often. Think I went 6 or 8 
times up Lake Creek to reach the Juniata ground, which is on the oppo- 
site side of the mountain. I might have crossed the Fanchon ground— 
the western portion of—15 or 20 times. 

7. What indication of lode claims, or lode, leads, veins, ledges of min- 
eral bearing gold, silver, or other metals in rock in place, were apparent 
upon the surface of the Fanchon ground passed over by you in 1879? If 
any, describe the same fully. 

Ans. I found considerable float—several large pieces of float—one 
piece containing about six dollars in gold to the ton. I broke it off from 
a large boulder. Besides the gold it contained about three ounces of  sil- 
ver. I broke off another piece from another smaller boulder. It ran 
more silver than gold. I think about ten ounces silver. That was near 


about the break of that hill. 


8. How extensively was float-rock, indicating that it was broken from 
ledges, diffused over the Fanchon placer ground when you were there in 
1879? 

, Ans. I think I saw one or two places there; I don’t remember. 
191 9. State whether the wash was deep or how otherwise on the 
Fanchon placer ground. 

Ans. I found two holes. I know one was on the Fanchon placer. I 
think it was about ten feet deep, through broken-up boulders and soil and 
loose rock stained with iron. ‘There was no wash there; only gravel. I 
suppose you call gravel wash. 

10. How near to the Fanchon placer ground was the work which you 
have described on the Juniata lode done in 1879? 

Ans. I couldn’t tell. 

11. Can you state whether it was inside the outboundaries of the Fan- 
chon or exterior thereto ? 

Ans. I think it was outside. 


And thereupon, on cross-examination, said witness Heron further testi- 
fied as follows, in response to cross-interrogatories to him propounded by 
G. G. Symes, esq., solicitor for said respondents: 

Cross-int. 1. You state that the work you have described as having 
been done on the Juniata lode claim was done outside of the said placer 


claims ? 
Ans. To the best of my y know ledge, I believe it was. 
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X 2. But when vou surveyed and located the Juniata lode claim you 
surveyed a portion of it on the Fanchon placer claim, or extended it over 
the exterior boundaries of the claim? 

(Objected to because it assumes the Fanchon placer was located 

first.) 
192 I believe we did if there was a placer claim there at that time. 
[ was not aware of any, but we found one there-when we applied 
for our patent. 

X 3. You have not discovered or found any mineral or metal bearing 
rock in pli ice In any portion of any vein, or lode, or deposit in place within 
the exterior boundaries of said placer claim * 

Ans. I believe we have, right in the line. I believe our vein strikes 
the line exactly. I believe our works extend about to the line. I would 
like to ask a question. 

X 4. You say vou found float ore carrying gold on the ground ineluded 
in the Fanchon placer, or very near the line. Is it not common and do 
miners not expect to always find float rock carrying gold upon and in the 
vicinity of placer ground ? 

Ans. Yes, sir. 

X. 5. Then finding this float rock carrving gold is an indication that 
where it was found or in the immediate vicinity there is placer mining 
ground or ground containing placer gold ? 

Ans. Yes, si 

X 6. You say you saw in a prospect hole on the ground broken up 
boulders and dirt. Is not placer gold often found in such a superficial for- 
mation ? 

Ans. No, sil 

X 7. What experience have you had in placer mining ? 

Ans. I have been in the mountains about six years. 

X 8. How much have you prospected for or carried on placer mines? 

Ans. About the two first vears. IL spent about $1,500 a year at 

it. 
193 X 9. Is not placer gold often found near the surface among the 
boulders and earth and soil commonly called dirt ? 

Ans. No, sir; it is not found in what [ should call dirt, without you 
would find a little flow gold, which you can find almost any place in the 
mountains. 

X 10. You have not found or seen within the exterior boundaries of 
said placer claims any discovered vein or lode of rock in place carrying 
gold, silver, or other valuable deposits? 

Ans. Not to my knowledge. , 

And thereupon, on redirect examination, said witness Heron further 
testified as follows : 

Redirect 1. Did you at any time in 1879 see any placer work going on, 
or any indication of any having been done, on these placer claims or either 
of them ? 

Ans, No, sir. i 

And the sreupon, on second cross-examination, suid witness HERON fur- 
ther testified as follows: 

Recross 1. What do you call placer work? 
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Ans. Any work by which dirt or gravel is washed or goes through water 
for the purpose of extracting gold. 

te X 2. Is not running open cuts, sinking pit holes, when the object 
is to search for placer gold, called placer working ? 

Ans. Yes, sir; if driven into the hillside where there is a bed of gravel 
in front of you and a bed rock to work on. 

Re X 3. Suppose these cuts and pit holes are sunk at the bottom 
194 of the gulch for the purpose of ascertaining the richness of the earth, 
would not that be placer work or prospecting for placer mines ? 
Ans. It would be prospecting, but not placer mining. 


And thereupon, on second redirect examination, said witness HERON 
further testified as follows : 

2d redirect 1. What source of supply of water was there for placer 
mining at the pit you refer to, if any ? 

Ans. Not any on that ground that I have walked over, and I don’t 
believe there is any on the mountain, unless they melt snow. 


(S’g’d) JoHN H. Heron. 
Subscribed and sworn to this 22d day of April, A. D. 1884, before me. 
(S’g’d) Ropert H. Buck, 
Examiner. 


And thereupon, no further witnesses being produced on the part of said 
complainant, the taking of the testimony-in-chief on the part of said com- 
plainants was closed. 


(Complainant’s rebuttal.) 


And on this 23 day of April, A. D. 1884, I was attended by Andrew 
W. Brazee, esq., solicitor for said complainant, and by G. G. Symes, esq., 
solicitor for said respondents, and thereupon the said witness Roper 
Berry, being recalled, testified as follows in rebuttal on the part of said 
complainant, in response to interrogatories to him propounded by A. W. 

BraZEE, Esq., solicitor for said complainant : 
195. Int. 1. Have you been over the ground between the placers in 

question and the head of Lake Creek, and observed the lay of the 
ground between those points, so as to form an opinion of the distance which 
it would be necessary for a ditch to traverse taking water from the head 
of Lake Creek at such a point as to carry water on to the so-called placer 
ground in question? If so, state such distance according to your esti- 
mate. 

(Objected to as irrelevant and immaterial.) 

Ans. I have. I estimate that the ditch could not be brought in at a 
less distance than five miles. 


(S’g’d) Ropert Berry. 
Subscribed and sworn to this 23 day of April, A. D. 1884, before me. 
(S’g’d) Ropert H. Beck, 
Examiner. 


It is stipvlated by the counsel present that the taking of testimony 
herein is closed, except that the defendants, if so advised, may send a 
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commission to Detroit, Michigan, to take the testimony of William H. 
Stevens, and sue out a dedimus potestatem or commission on or before the 
3d day of May, A. D. 1884, for that purpose, such testimony to be taken 
upon interrogatories and cross-interrogatories attached to such commis- 
sion, and the complainants, if so advised, may take testimony in rebuttal 
of said Stevens, evidence within ten days after the opening of and publi- 
cation of his deposition. 
(S’g’d) Rosnert H. Buck, 
Examiner. 
Dated LEADVILLE, Apri/ 23, 1884. 


196 [, the above-named Robert H. Buck, do hereby certify that be- 

fore the axamination of the said deposing witnesses, David B. Stit- 
eler, Charles Clary, Austin J. Kavanagh, Albert M. Pennock, John F, 
Lewis, Louis Portman, William M. Gaar, Josiah A. Eade, Ernest Hoelke, 
David G. Miller, Louis K. Rucker, William B. Ragland, Robert Berry, 
Waldemar Arens, Percival Henderson, and John H. Heron, they, the said 
witnesses, were and each of them was by me severally duly cautioned and 
sworn ; that said deposition’ were taken by me at my office in the city of 
Leadville, in the Stateand district of Colorado, beginning on the 20th day 
of February, A. D. 1884, at ten o'clock in the forenoon and thence con- 
tinuing on the 21st and 22d of said February, and thenee continuing by 
consent of counsel on the sixth and seventh days of March, and the 21st 
and 22d days of April, A. D. 1884; that the testimony of the said 
deposing witnesses and of each of them was by me reduced to writing, 
and that after the same were so reduced to writing by me, they were 
read over by me to the said respective deponents, or by consent of coun- 
sel were read over by the said respective deponents themselves, and that 
thereupon the same were signed and sworn to by the said deponents, re- 
spectively, before me and in the presence of counsel, at the place and on 
the days aforesaid ; that the parties to said cause were, by their respect- 
ive counsel Andrew W. Brazee, esq., on the part of the complainant, and 
G. G, Symes, esq., or J. F. Freuatf, esq., on the part of the respondents, 

present during the whole time of the taking of said testimony. 
197 And I do hereby further certify that I am a duly appointed and 

qualified examiner in chancery of the circuit court of the United 
States for the eighth judicial cireuit within and for the district of Colo- 
rado, and that Lam not of counsel to either of the parties to said cause nor 
interested in the event thereof. 

And I do hereby further certify that of the several exhibits mentioned 
in the foregoing depositions Exhibits A, B, C, and D, are not attached 
hereto for the reason that they are too bulky to be conveniently attached, 
but thev are transmitted herewith and Exhibits E to U, inclusive, and Ex- 
hibit A’ are hereto attached. 

Witness my hand at said Leadville this 25th day of April, A. D. 1884. 

(S’o’d) Rosert H. Buck, 
-Eraminer in Chancery. 
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198 EXHIBIT A, 
[|H. F. C.—D..-K. S. | 


DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE, 
Washington, D. C., January 24, 1883. 

[, N.C. McFarland, Commissioner of the General Land Office, do hereby 
certify that the annexed copy of U.S. mineral patent No. 4756, for the 
claim of James A. Sawyer upon the Stinson Placer, Leadville, Colorado, 
land district, is a true and literal exemplification from the records of this 
ottice. 

In testimony whereof 1 have hereunto subscribed my name, and caused 
the seal of this office to be affixed, at the city of Washington, on the day 
and year above written. 

[Seal U. S. General Land Office. ] N. C. McFARLAND, 


Commissioner of General Land Office. 
THE UNITED STATES OF AMERICA. 
General Land Office. No. 17.56. | | Mineral certificate. No. 285. 


To all to whom these presents shall come, greeting : 

Whereas, in pursuance of the provisions of the Revised Statutes of the 
United States, chapter six, title thirty-two, there have been deposited in 
the General Land Office of the United States the plat and field-notes of 

survey of the plac er mining claim of James A, Sawyer, accompa- 
199 nied by the certificate of the register of the land office at Lead- 

ville, in the State of Colorado, whereby it’ appears that, in pursu- 
ance of the said Revised Statutes of the United States, the said James A. 
Sawyer did, on the twenty-seventh day of April, A. D. 1880, enter and 
pay for said mining claim or premises, being mineral entyr No. 285 in the 
series of said office, designated by the surve yor-gener: al as lot No. 661, em- 
bracing a portion of the unsurveyed public domain in the California min- 
ing district, in the county of Lake and State of Colorado, in the district 
of ‘lands subject to sale at Leadville, containing one hundred and twenty- 
four (124) acres and twenty-five hundredths (,*,9,) of an acre of land, more 
or less, and, according to the returns on file in the General Land Office, 
bounded, described, and platted as follows, with magnetic variation at 
fifteen (15) degrees east, to wit: 

Beginning a’ corner No. 1, a pine post four (4) inches square, marked 

“1x 661” and “1x 660,” being corner No. 1 of survey No. 660 made for the 
Fanchon Placer mine, from whence the southwest corner of section eighteen 
(18), in township nine (9) south of range eighty (80) west of the sixth prin- 
cipal meridian, bears south one (1) degree thirty-five (85) minutes and six 
(6) seconds west at the distance of sixteen hundred and eighty-eight and two 
tenths (1,688 2-10) feet, a log cabin bears north forty-nine (49) degrees 
thirty-five (35) minutes east at the distance of one hundred and forty-five 
(14: 5) feet, a shaft bears north twenty-two (22) degrees forty-five (45) min- 
utes east at the distance of two hundred and forty-seven (247 ) feet, and a 
pit bears north eighty-seven (87) degrees ten (10) pers east at the dis- 
tance of three hundred and sixty-eight (368) feet; thence from said cor- 
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ner No. 1 north seventy-five (75) degrees fifty-five (55) minutes 

200 ~—west twelve hundred and ninety-five and seven-tenths (1,295 7-10) 
feet, to corner No. 2,a pine post four (4) inches square, marked 

“2x 661” and “7 x 660,” being also corner No. 1 of said survey No. 660, 
from which a pine ‘tree, eight (8) inches in diameter, blazed and marked 
“B. T. 2 x 661” and. “7 x 660,” bears south forty-three (43) degrees 
forty-five (45) minutes west at the distance of six and five-tenths (6 5-10) 
feet, and a pine tree ten (10) inches in diameter, blazed and marked “ B, 
T. 2 x 661” and “7 x 660,” bears south sixty-two (62) degrees east at 
the distance of twelve and three-tenths (12 3-10) ‘feet; thence from said 
corner No. 2 north five (5) degrees east six hundred and sixty-five (665) 
feet to corner No. 3, a pine post four (4) inches square, marked “ 3 x 661,” 
from which a pine tree fourteen (14) inches in diameter, blazed and marked 
“B. T. 3 x 661,” bears north thirty-four (34) degrees forty-two (42) min- 
utes east at the distance of eleven and eight-tenths (11 8-10) feet, and a 
pine tree twelve (12) inches in diameter, blazed and marked “B. T. 3 x 
661,” bears south sixtv-four (64) degrees four (4) minutes west, at the 
distance of sixteen and eight-tenths (16 8-10) feet: thence from said cor- 
ner No. 3, north seventy (70) degrees (10) minutes east nineteen hundred 
and ten (1,910) feet to corner No. 4, a pine post four (4) inches square, 
marked * 4 x 661” from which a pine tree sixteen (16) inches in diameter, 
blazed and marked “ B. T. 4.x 661,” bears south twenty-nine (29) degrees 
forty-five (45) minutes west, at the distance of two and three-tenths (2 3-10) 
feet, and a pine tree twelve (12) inches in diameter, blazed and marked 
“DB. T. 4 x 661” bears north sixty-three (65) degrees thirty (50) minutes 
east, at the distance of six and five-tenth (6 5-10) feet; thence from said 
corner No, 4 south seventy-five (75) degrees east ten hundred and 


201 forty-six and two-tenths (1,046 3-10) feet to corner No. 5, a pine 
post four (4) inches square, marked “5 x 661,” thence south thirty- 
two (32) degrees forty-nine (49) minutes east ten hundred and twenty-five 


and eight-tenths (1,025 8-10) feet to a point on northerly boundary of the 
Tidal Wave lode, from which the northwesterly corner of said Tidal Wave 
lode bears south forty-nine (49) degrees thirty-one (51) minutes west at 
the distance of eight hundred and twenty and two tenths (820 2-10) feet, 
thirteen hundred and twenty-eight and five-tenths (1,328 5-10) feet to a 
point on southerly boundary of said Tidal Wave lode, from which the 
southwesterly corner of said Tidal Wave lode bears south forty-nine (49) 
degrees thirty-one (31) minutes west at the distance of seven hundred and 
seventy-nine and eight-tenths (779 8-10) feet, twenty-five hundred and 
forty-five and one-tenth (2,545 1-10) feet to corner No. 6, a pine post 
four (4) inches square, marked “4 x 661,” from which the quarter section 
corner on east boundary of said section eighteen (18), in said township 
anda range, bears north fifty-four (54) devrees eight (S) minutes and twenty 
(20) seconds east at the distance of twenty-seven hundred and sixty and 
eight-tenths (2,760 8-10) feet ; thence from said corner No. 6, south fifteen 
(15) degrees west, five hundred and forty (540) feet to corner No. l,a pine 
post four (4) inches square, marked “7 x 661”; thence north fifty-six (56) 
degrees west, sixteen hundred and eighty-nine and one-tenth (1,689 1-10) 
feet, to corner No. 8, a pine post (4) inches square, marked “ 4 x 661”; 
thence north seventy-six (76) degrees west, fourteen hundred and ninety- 
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two (1,492) feet, to the place of beginning, containing one hundred and 
twenty-four (124) acres and twenty-five hundredths (25- 100) of an 
202 ~=acre of Jand, more or less, as represented by yellow sheding in the 
following plat, said claim being commonly known as the Stinson 
placer mine. 


| Here-follows diagram marked p. 202. | 


203 Now know ye, that the United States of America, in considera- 
tion of the premises, and in conformity with the said Revised Stat- 
utes of the United States, have given and granted, and by these presents do 
give and grant, unto the said James A. Sawyer and to his heirs and assigns, 
the said placer mining premises hereinbefore described as lot No. 661, em- 
bracing a portion of the unsurveyed public domain, excepting and exclud- 
ing, however, from these presents all that portion of the surface ground 
hereinbefore described, which is embraced by said Tidal Wave lode. 

To have and to hold said mining premises, together with all rights, 
privileges, immunities, and appurtenances of whatsoever nature there- 
unty belonging, unto the said James A. Sawyer and to his heirs and as- 
signs forever, subject, nevertheless, to the following conditions and stip- 
ulations : 

First. That the grant hereby made is restricted in its exterior limits 
to the boundaries of the said lot No. 661, as hereinbefore described, and 
to any veins or lodes of quartz or other rock in place, bearing gold, sil- 
ver, cinnabar, lead, tin, copper, or other valuable deposits, which may here- 
after be discovered within said limits, and which are not claimed or known 
to exist at the date hereof. 

Second. That should any vein or lode of quartz or other rock in place, 
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits, 
be claimed or know n to exist within the above described premises, at the 
date hereof, the same is expressly excepted and excluded from these pres- 

ents. 
204 Third, That the premises hereby conveyed may be entered by the 
proprietor of any vein or lode of quartz or other rock in place, bear- 
ing gold, silver, cinnabar, lead, tin, copper, or other valu: able deposits, for the 
purpose of extrac ry and removing the ore from such vein, lode, or de ‘posit 
should the same, or any part thereof, be found to penetrate, intersect, pass 
through, or dip sate the mining ground or premises here by granted, 

Fourth. That the premises hereby conveyed shall be held subject to 
any vested and accrued water rights for mining, agricultural, manutactur- 
ing, or other purposes, : and rights to ditches and reservoirs used in eonnec- 
tion with such water rights, as may be recognized and acknowledged by 
the local laws, customs, ‘and decisions of courts. 

Fifth. That in the absence of necessary legislation by Congress, the 
legislature of Colorado may provide rules for working the mining claim 
or premises hereby granted, involving easements, drainage, and other 
necessary means to the complete development thereof. 

In testimony whereof I, James A. Garfield, President of the United 
States of America, have caused these letters to be made patent, and the 
seal of the General Land Office to be hereunto affixed. ; 

Given under my hand, at the city of Washington, the fifteenth day of 
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June, in the year of our Lord one thousand eight hundred and eighty-one, 
and of the Independence of the United States the one hundred and fifth. 


205 By the President: | JAMES A, GARFIELD, 
[SEAL. | ' By Wn. H. Crook, 
Secretary. 
Reeorded vol. 59, pages 272 to 278, inclusive. 
examined, 
(S’e'd.) S. W. CLARK, 
Recorder of the (ez neral Land Office. 


(Endorsed :) Exhibit A.—R. H. B.. examiner. 
1150.—Exurpir B.—R. H. Buck, Evaminer. 


| D. R. S.—H. F.C. } 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., January 24, 1883. 

I, N. C. MekFarland, Commissioner. of the General Land Office, do 
hereby certify that the annexed copy of U.S. mineral patent No. 5100, 
for the claim of James A. Sawyer upon the “ Fanchon” placer, Lead- 
ville, Colorado, land district, is a trae and literal exemplification from the 
records of this othee. 

[n testimony whereof I have hereunto subscribed my name and caused 

the seal of this office to be affixed at the city of Washington on 


206 =the day and vear above written. 
[SEAL U.S. GEN. LAND OFFICE. | 
(S'g’d) N. C. McFar ann, 


(Commissions i" of (re neral Land Office. 
THE UNITED STATES OF AMERICA, 
Mineral certificate No. 286. General Land Office No. 5100. | 


To all to whom these presents shall come, greeting : 


Whereas, in pursuance of the provisions of the Revised Statutes of the 
United States, chapter six, title thirty-two, there have been deposited in 
the General Land Office of the United States the plat and field notes of 
survey of the placer mining claim of James A, Sawyer, accompanied by 
the certificate of the register of the land office at Leadville, in the State 
ot Colorado, whereby it appears that, in pursuance of the Revised Stat- 
utes of the United States, the said James A. Sawver did, on the twenty- 
second day of April, A. D, 1880, enter and pay for said mining claim or 
premises, being mineral entry No, 286, in the series of said office, des- 
ignated by the surveyor-general as lot No. 660, embracing a portion of the 
unsurveved public domain in the California mining district, in the county 
of Lake and State of Colorado, in the district of lands subject to sale at 
Leadville, containing one hundred and thirteen and thirteen-hundredths 
‘(113 13-100) acres of land, more or less, according to the returns on file 
in the General Land Office, bounded, deseribed, and platted as follows, 
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with magnetic variation at fifteen (15) degrees east, to wit: Beginning at 
corner No. 1, a pine post four (4) inches square, marked “ 1-660 ” 
2063 and “1-661,” the same being also corner No. 1 of survey No. 
661, patented to Jas. A. Sawy er, with his claim upon the Stinson 
placer, from which the southwest cor ner of section eighteen (18) and the 
northwest corner of section nineteen (19) in tow nship nine (9) south of 
range eighty (80) west of the sixth principal me ridian, bears south one (1) de- 
gree, thirty-five (35) minutes and five (5) seconds west at the Noten of 
sixteen hundred and eighty-eight and two-tenths (1688 2- 10) feet; thence 
from said corner No. 1 south s sixty-eight (68) degrees forty-nine (49) min- 
utes west eleven hundred and ninety-seven and four-tenths (1197 4— 10) 
feet to corner No. 2, a pine post four (4) inches square, marked “ 2-660 ; 
thence south sixteen (16) degrees thirty (30) minutes west eight hundred 
and eighty-five (885) feet to corner No. 3, a pine post four (4) inches 
square, marked “ 3-660;” thence south seventy-six (76) degrees west 
twenty-six hundred and seventy (2670) feet to corner No. 4, a pine post 
four (4) inches square, marked “ 4-660,” from which a blazed pine tree - 
eighteen (18) inches in diameter, marked “ B. T. 4- 660,” bears south 
thirty-seven (37) degrees east at the distance of twe nty-one and three-tenths 
(21 3-10) feet ya pine tree ten (10) inches in diameter, blazed and marked 
“B. T. 4- 660,” bears north fourteen (14) degrees east at the distance of 
twenty (20) feet, and corner No. 3 of survey No. 1483, made for the 
claim of H. E. Hoelke, et al., upon the Juniatta lode, bears north seven- 
teen (17) degrees fifty-two (52) minutes and thirty-four (84) seconds 
east at the distance of nine hundred and ninety-six and seven-tenths (996 
7-10) feet; thence from said corner No. 4 north nine (9) degrees west 
twenty-one hundred (2,100) feet to corner No. 5, a pine post five (5) 
inches square, marked “ 5-660,” from which a blazed pine tree ten 
207 (10) inches in diameter, marked “ B. 'T. 5-660,” bears south fifty 
(50) degrees east at the distance of five and nine-tenths (5 9-10) 
feet, and a pine tree eight inches in diameter, blazed and marked “B. T. 
5-660,” bears north fifty-three (53) degrees east at the distance of seven 
and one-tenth (7 1-10) feet; thence from said corner No. 5 south seven- 
ty-one (71) degrees east ten hundred and eighty-eight (1,088) feet to 
corner No. 6, a pine post four (4) inches square, mi arked “6-660,” from 
which a blazed pine tree (10) inches in diameter, marked “ B. T. 6-660,” 
bears north fifty (50) degrees thirty (80) minutes west at the distance of 
ten and seven-tenths (10 7-10) feet, and a pine tree fourteen (14) inches in 
diameter, blazed and marked “ B. T. 6-660,” bears south fifty-one (51) de- 
grees east at the distance of seventeen (17) feet ; thence from said corner 
No. € north seventy-five (75) degrees twenty-two (22) minutes east twenty 
hundred and sixty-eight and six tenths (2,068 6-10 feet to corner No. 7, 
a pine post four (4) inches square, marked “ 7-660” and “2-661,” the 
same being corner No. 2 of said survey No. 661, from which a blazed 
pine tree eight (8) inches in diameter, marked “ B. T. 7-660” and “* 2-661 ” 
ome south forty-three (43) degrees forty-five minutes west at the distance 
of six and five-tenths (6 5-10) feet, and a blazed pine tree ten (10) inches 
in diameter, marked “ B. T. 7-660” and “ 2-661,” bears south sixty-two 
_ (62) degrees east at the distance of twelve and three-tenths (12 3-10) feet ; 
‘thence from said corner No.7 south seventy-five (75) degrees fifty-five 
(55) minutes east twelve hundred and ninety-five and seven-tenths (1295 
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7-10) feet to the place of beginning, containing one hundred and thirteen 
and thirteen hundredths (113 13-100) aeres of land, more or less. Excepting 
and excluding, however, from these presents all that portion of the 
208 surface ground hereinbefore described, which is embraced by said 
survey No. 1483, as represented by vellow shading in the follow- 
ing plat, said claim being commonly known as the Fanchon placer Mine. 


{ Here follows diagram markel p. 208. | 


209 Now know ye that the United States of America, in considera- 

tion of the premises and in conformity with the said Revised Stat- 
utes of the United States, have given and granted and by these presents 
do give and grant unto the said James A. Sawyer, and to his heirs and 
assigns, the said placer mining premises hereinbefore described as lot No. 
660, embracing a portion of the unsurveyed public domain. 

To have and to hold said mining premises, together with all the rights, 
privileges, immunities, and appurtenances of whatever nature thereunto 
belonging, unto the said James A. Sawyer, and to his heirs and assigns 
forever; subject, nevertheless, to the following conditions and stipula- 
tions: 

First. That the grant hereby made is restricted in its exterior limits to 
the boundaries of the said lot No. 660, as hereinbefore described, and to any 
veins or lodes of quartz or other rock in place bearing gold, silver, cin- 
nabar, lead, tin, copper, or other valuable deposits, which may hereafter 
be discovered within said limits, and which are not claimed or known to 
exist at the date hereof. | 

Second. That should any vein or lode of quartz or other rock in place, 
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits, 
be claimed or known to exist within the above-described premises at the 
date hereof, the same is expressly excepted and excluded from these pres- 
ents. 

Third. That the premises hereby conveyed may be entered by the pro- 
prie tor of any ve in or lode of qui artz or other roc Kk i in pl: ice bearing gold, 
silver, ¢ innabar, lead, tin, copper, or other \ valuable deposits, for the pur- 

pose of extracting and removing the ore from ‘auch vein, lode, or 
210 deposit, should the same or any part thereof be found to penetrate 

intersect, pass through, or dip into the mining ground or premises 
hereby y ‘antec, 

Fourth. That the premises hereby conveyed shall be subject to any 
vested and accrued water rights for mining, agricultural, m: anufacturing, 
or other purposes, and rights to ditches and reservoirs used in connection 
with such water rights as may be recognized and acknowledged by the 
local laws, customs, and decision of courts. 

Fifth. That in the absence of necessary legislation: by Congress the 
a lature of Colorado may provide rules for working the mining claim 

r premises hereby grante d, involving easements, drainage, and other nec- 
essary means to the « ‘complete deve lopme nt thereof. 

In testimony whereof I, Chester A. Arthur, President of the United 
States of America, have caused these letters to be made patent and the seal 
of the General Land Office to be hereunto affixed. 

Given under my h: and, at the city of Was shington, the seventeenth day 
of November, in the year of our Lord one thousand eight hundred and 
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eighty-one, and of the independence of the United States the one hundred 
and sixth. 
By the President : 
CHESTER A. ARTHUR, 


[SEAL. ] By Wa. H. Crook, 
. Secretary. 
Recorded vol. 64, pages 30 to 35, inclusive. 
(S’g’d) S. W. CLARK, 
211 Recorder of the General Land Office. 


(Endorsed :) No. 1150. Exhibit B. R. H. B., examiner. 
Exursir C.—R. H. B., Examiner. 
[D. K. S.—H. F. C.] 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., January 24, 1883. 

I, N. C. MeFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of the papers in the matter of Lead- 
ville, Colorado, mineral entry No. 286, for the claim of James A, Saw- 
yer, upon the Fanchon placer, isa true and literal exemplification from 
the originals on file in this office. 

In witness whereof I have hereunto subscribed my name and caused 
the seal of this office to be affixed, at the city of Washington, on the day 
and year abeve written. 

[Seal U.S. Gen. Land Office.] (S’g’d) N.C. McFarvanp, 


Commissioner of General Land Office. 


bo 


12 Proof that no know’ veins exist in a placer mining claim. 


STATE OF COLORADO, 
County of Lake, ss: 

Wm. Godfrey and J. F. Anderson, of the said county and State, being 
first duly sworn, each for himself, deposes and says that he is well ae- 
quainted with the Fanchon placer mining claim, embracing 118,926 acres, 
situated in the California mining district, in the county of Lake, and State 
of Colorado, owned and worked by J. A. Sawyer, applicant for United 
States patent; that for many years he has resided near and often been 
upon the said mining premises, and that no known vein or veins of quartz, 
or other rock in place, bearing gold, silver, cinnabar, lead, tin, or copper 
exists on said mining claim or on any part thereof, so far as he knows, 
and he verily believes that none exist thereon. And further, that he has 
no interest whatever in the said placer mine—Fanchon. 

J. F. ANDERSON, 
Wa. GODFREY. 

Subscribed and sworn to before me this 14th day of February, A. D. 
1880. 

" [SEAL. ] (S’o’d) A.S. Weston, 
Notary Public. 

(Endorsed:) Case of the Fanchon placer. Form 2. U.S. mining 
act, May 10, 1872. Proof that no known veins exist in a placer mining 
claim. Filed in the U.S. land office at Leadville, Colorado, February 
11, 1880. Jno. J. Henry, register. | 
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STATE OF COLORADO, 
County of Lake, ss: 

J. A. Sawyer, being first duly sworn according to law, deposes and says 
that he is one of the applicants for patent for the Fanchon placer in Cal- 
fornia mining district, county of Lake, State of Colorado, under the pro- 
visions of the act of Congress approved May 10, 1872, and that in the 
prosecution of said application he has paid out the following amount, 
viz: To the credit of the surveyor-general’s office $25.00 (twenty-five dol- 
lars); for surveying, $75.00 (seventy-five dollars); for filing in the local 
land office, $10.00 (ten dollars); for publication of notice, $21.50 (twenty- 
one 50-100), and for the land embraced in his claim, $297.50 (two hun- 
dred & ninety-seven 50-100). 

(S’o'd) JAMES A. SAWYER, 


Subscribed and sworn to before me this twenty-sixth day of April, A, 
D. 1880. 
[SEAL. ] (S’g’d) A. S. Weston, [SEAL.] 
Notary Publie. 


Case of the Fa’chon placer. Form J. U.S. mining act, May 10, 
1872. Statement and charge of fees. Filed in the U.S. land office at 
Leadville, Colorado, April 27, 1880. Jno. J. Henry, register. 

1880. 31.912-8. 


914 Receiver’s receipt. 


(Duplicate to be given the purchaser.) 
Mineral entry. 
No, 286. 
Lot No. 660. 
U.S. Lanp OFrice, 
At Leadville, Col., April 27, 18380. 
Received from James A. Sawyer the sum of two hundred and ninety- 
seven 50-100 dollars, the same being in full-for the surface area embraced 
by survey No. 660, ——— meridian, said mineral elaim or lot of land 
being situate in California mining district, county of Lake, and State of 
Colorado, and known as the Fanchon placer mining cleim, embracing 
118 926-1000 acres, as shown by said survey. 
$297.50. 
Wa. K. BurcHine ., Receiver. 
(Endorsed :) Receiver’s recefpt. Case of the Fanchon placer mining 
claim. Lot No. 660 in T. R. In California mining district, Lake 
County, Colorado, claimed by James A. Sawyer. 1880. 51.912-1. 


Affidavit of citizenship, 
STATE OF COLORADO, 
County of Lake, ss: 
J. A. Sawyer, being first duly sworn according to law, deposes and 
says, that he is the applicant for said patent for the Fanchon placer min- 
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215 ing claim, situated in California mining district, county of Lake, 
Colorado; that he is a native citizen of the United States, and is 
now a resident of Le: adville, Colorado. 
JAMES A, SAWYER. 
Subscribed and sworn to before me this 10th day of February, A. D. 
1880. 
[SEAL. | A. S. WESTON, 
Notary Public. 


Notre.—lIf the; applic ant is a naturalized citizen or has declared his in- 
tention to become a citizen he should show in his aftidavit where, when, 
and before what court he was naturalized or his declaration was sada. 


(Endorsed:) 2. Case of the Fanchon placer. U.S. miningact. May 
10, 1872. Affidavit of citizenship. Filed in the U. S. land office, at 
Leadville, Colorado, February 11,1880. Jno. J. Henry, register. 1880. 
37078. In. 


Agreement of publisher. 


The undersigned, publisher and proprietor of the Weekly Chronicle, a 


weekly newspaper published at Leadville, county of Lake, and State ‘of 


Colorado, does hereby agree to publish a notice, dated United States Land 
Office, at Leadville, ‘Colorado, February 1880, required by Chapter six 
of Title thirty-two, Revised Statutes of the United States, of the intention 
of J. A. Sawyer to apply for a patent for his claim on the Fanchon placer, 
situated in California mining district, county of Lake, ———— of ———, 
State ——— and to hold the said ———— Coloroda — alone respon- 
sible for the amount due for publishing the same. And it is 
216 — hereby expressly stipulated and agreed that no claim shall be 
made against the Government of the United States or its officers or 
agents for such publication. 
Witness my hand and seal this ——-— day of February, A. D. 1880. 
CHRONICLE Pus. Co. 
C. &. 


Witness: 


(Endorsed :) 5. Case of the Fanchon placer. Agreement of publisher. 
Filed in the U. S. land office, at Leadville, Colorado, February 11, 1880. 


sa “> 


Jno. J. Henry, register. 3} ——-—er 3. 
Affidavit of five hundred dollars improvements. 


STATE OF COLORADO, 
County of Lake, ss: 

Wm. Godfrey and J. F. Anderson, of lawful age, being first duly sworn 
according to law, depose and say that they are acquainted with the Fanchon 
placer mining claim, in California mining district, county and State afore- 
said, for which J. A. Sawyer has made applic ition for patent under the 

rovisions of Chapter six, of Title thirty-two, Revised Statutes of the 
Un 1ited States, and that the ‘labor done and the improvements made thereon 


sie 


Le 
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by the applicant and his grantors exceed five hundred dollars in value, 
and said improvements consist of of pits and open cuts as shown upon the 


plat. 
(SEAL. | Wm. GopFREY. 
J. F. ANDERSON, 
217 Subscribed and sworn to before me this 10th day of February, 


A. D. 1880. 
A. S. Weston, 
Notary Public. 


(Endorsed :) 4. Case of the Fanchon placer. Affidavit of five hun- 
dred dollars improvements. Filed in the U.S. land office at Leadville, 


la) 


Colorado, February 11, 1880. Jno. J. Henry, register. $“°—en. 2. 
Proof of publication.—Reprinted copy of notice of application. 


STATE OF COLORADO, 
County of Lake, ss: 

C. C. Davis, being first duly sworn, deposes and says that he is the 
of the Carbonate Weekly Chronicle, a newspaper published at 
Leadville, in Lake County, in the State of Colorado, ; that 
the notice of the application for a patent for the Fanchon placer mining 
claim, of which a copy is hereto attached, was first published in said news- 
paper, in its issue dated the fourteenth of February, 1880, and was are 
lished in each (weekly) issue of said newspaper for (ten consecutive weeks) 
thereafter, the full period of sixty days, the last publication thereof being 
in the issue dated the twenty- -fourth of April, 1880. : 


(S’g’d) C. C. Davis. 
218 Subscribed and sworn to before me this 27 day of April, A. D. 
LSSQ., 
[SEAL. | A. 5. WeEstox, 


Notary Public. 
Mining application No, 45" 


Unitrep States LAND OFFICE, 
Leadville, Colorads, February 11, 1880. 

Notice is hereby given that J. A. Sawyer, whose post-office address is 
Leadville, Calemnie had this day filed his application for a patent for 
118,926 acres of the Fanchon placer , situated in California mining district, 
county of Lake, and State of Colorado, and designated by the field-notes 
and official pli it on file in this office as lot No. 660, which is described as 
follows, to wit: Beginning at corner No. 1, being the same as corner No. 
1 of the Stinson placer, from which the ey corner of section 18, 
township % south, range 80 west, bears south 1° 35/ 05.6” west 1,688.17 
feet; thence south 68° 49’ west 1,197.4 feet to corner No. 2; thence south 
16° 30’ west 885 feet to corner No. 3; thence south 76° west 2,670 feet 
to corner No. 4: thence north 9° west 2,100 feet to corner No. 5; thence 
south 71° east 1,088 feet to corner No. 6; the nce north 75° 22’ east 
2,068.6 feet to corner No. 7; thence south 75° 55’ east 1295.7 feet to 
corner No. 1, the place of beginning (magnetic variation 15° east), con- 
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taining 118,926 acres. The location of this mine is recorded in the re-. 
corder’s office of Lake County, in book “2” of pre-emptions. The 
219 adjoining claim on the north, the Stinson placer, others, if any, are 
unknown. Any and all persons claiming adversely any portion of 
said Fanchon placer mine or surface ground are required to file their ad- 
verse claims with the register of the United States land office at Leadville, 
in the State of Colorado, during the sixty days’ period of publication 
hereof, or they will be barred by virtue of the provisions of the statute. 
(S’g’d) Jno. J. HENRY, 
Register. 
Wma. K. BURCHINELL, 
Receiver. 
A. 8, Weston, att’y for applicant (first publication February 14), 
(Endorsed :) Case of the Fanchon placer. Form H. U.S. mining 
act, May 10,1872. Proof of publication. Filed in the U.S. land office 
at "Leadville, Colorado, April 27, 1880. Jno J. Henry, Register. 
1880 . 


31. 912-9 
Proof of posting notice and diagram on the claim. 


STATE OF COLORADO, 
County of Lake, ss: 

Wm. Godfrey and J, F. Anderson, each for himself, and not one for the 
other, being first duly sworn, according to law, deposes and says, that he 
is a citizen of the United States, over the age of 21 years, and was pres- 

ent on the 10th day of February, A. D. 1880, when a plat repre- 
220 - senting the Fanchon placer claim and certified to as correct by the 

United States surveyor-general of Colorado, and desi nated by 
him as lot No. 660, together with a notice of the intention of J. A. Saw- 
yer to apply for a patent for the mining claim and premises so platted, 
was posted in a conspicuous place upon said mining claim, to wit, upon 
the south end of the cabin, which is situated in the center of the placer 
claim. where the same could be easily seen and examined, the notice, so 
conspicuously posted upon said claim, being in words and figures as fol- 
lows, to wit: | 


Notice of the application of J. A. Sawyer for a United States patent. 


“Notice is hereby given given that in pursuance of chapter six of title 
thirty-two of the Revised Statutes of the United States,” J. A. Sawyer, 
claiming 118.926 acres, lying and being situated within the California min- 
ing district, county of Lake and State of Color: ido, has made application to 
the United States fora patent for the said mining claim, which is more fully 
described as to metes and bounds by the offici: al plat herewith posted, and 
by the field notes of survey there of, now filed in the office of the register 
of the district of lands, subject to sale at Leadville, Colorado, which field- 
notes of survey describe the boundaries and extent of said ‘claim on ‘the 
surface with magnetic variation at 15° east, as follows, to wit: 


Give full description of courses and distances. 


Beginning at cor. No. 1, a pine post 4/’ x 4’ x 4’, set 2 feet deep and 
marked 1-660 and 1-661, being the same as corner No. 1 of the Stinson 
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placer, U.S. survery No. 661, ea _ h the SW. cor. of See. 18 
221 and the NW. cor. of See. 19, T. 9 S., R. 80 W., bears S. 1° 35/ 

05.6’ W. 1,688.17 feet ; thence S 68° 49’ W. 1,197.4 feet to cor. 
No, 2, a pine post 4’’ x 4’ x 4’ marked 2-660, and from which it was im- 
practicable to have bearing trees; thence S. 16° 30’ W. 885 feet to cor. No. 
3,a pine post 4/’ x 4’ x4’ marked 3-660, and from which it was imprae- 
ticable to have bearing trees, ; 

Thence S. 76° W. 2,670 feet to cor. No. 4, a pine post 4/’ x 4” x 4’ 
marked 4-660, from which a blazed pine tree 18’’ in dia. and marked B. 
T. 4-660 bears S. 37° E. 21.3 feet, and a pine tree 10” in dia. blazed and 
marked b. 'T. 4-660 bears N. 14°, E. 20 feet. Thence N. 9° W. 2,100 
feet to cor. No. 5, a pine post 5” x 5” x 4’ marked 5-660, and from which 
a pine tree 10” in dia. blazed and marked B. T. 5-660 bears 8. 50° E, 
5.9’, and a pine tree 8” in. dia. blazed and marked Bb. T. 5-660 bears N. 
53° KE. 71 feet, also from which two prominent mountain peaks, but names 
unknown, bear the one N, 25° 45’ W., and the other N. 51° W. 

Thence 8. 71° E. 1,088 feet to cor. No. 6,a pine post 4 x 4” x 4’ 
marked 6-660, and from which a blazed pine tree 10’ in dia., marked B. 
T. 6-660, bears N. 50° 30’ W.10 & +,, and a pine tree 14” in dia., blazed 
and marked B. T. 6-660, bears S. 51° E. 17 feet. | 

Thence N. 75° 22’ E. 2,068.6 feet to cor. No. 7, a pine post 4’ x 4” x 
4’, marked 7-660 and 2-661, being the as cor. No. 2, of the Stinson placer, 
U.S. survey 661, from which a blazed pine tree 8” in dia., marked B. T. 
7-660 and 2-661 bears 8S. 43° 45’ W. 65 feet, and a blazed pine tree 10’ 
in dia., marked B. T. 7-660 and 2-661, bears S. 62° E. 12.5 feet, and also 

two prominent mountain peaks, names unknown, but the same as 
222 ~=seen from cor. No. 5 bear, the one N. 32° 30’ W., and the other 
N. 55° 30’ W. 

Thence S. 75° 55’ E. 1,295.7’ to cor. No. 1, the place of beginning, 
containing 118.926 acres: The extreme eastern portion of the claim forms 
a part of Sec. 18, T.958., R.80 W. The remainder of the claim lies entirely 
west of the town line, the said mining claim being of record in the office of 
the recorder of said county at Le: dville, in the county and State aforesaid, 
the presumed general course or direction of the said Fanchon placer being 
shown upon the plat posted herewith, as near as can be determined from 
present deyelopments, this claim being for 118.926 acres, as shown upon 
the official plat posted herewith, the said mining premises hereby sought 
to be patented, being bounded on the north by the Stinson placer mining 
claim ; others, if any, are unknown. Any and all persons claiming ad- 
ve sel y the mining grounds, pre mises, or any portion thereof so described, 
surveyed, platted, and applied for, are hereby notified that unless their ad- 
verse ‘claims are duly filed as according to law and the regulations there- 
under within sixty days from the date hereof, with the register of the 
[Tnited States land office at Leadville, in the State of ‘olorado, they will 
be barred, in virtue of the provisions of said statute. 

J. A. SAWYER. 

Dated on the ground this 10th day of February, A. D. 1880, 

Witness : 

Wm. GopFrrReEY. 
J. F. ANDERSON. 


Subscribed and sworn to hefore me this 10th day of February, A. D. 
1880, and I hereby certify that I consider the above deponents cred- 
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223 ible and reliable witnesses, and that the foregoing affidavit and 
notice were read by each of them before their signatures were 


affixed thereto and the oath le by them. 3 
A. S. Weston, [SEAL.] 
Notary Public. 


Note.—The notice to be posted on the claim with the plat is given in 
the above form. 

(Endorsed :) 3. Case of the Fanchon placer. Proof of posting notice 
and diagram onclaim. Filed in the U.S. land office at Leadville, Colorado. 
February 11,1880. Jno. J. Henry, register. en. 4. 


a 


Certificate that no suit is pending. 


STATE OF COLORADO, 
County of Lake, ss: 

I, Charles W. Tavlor, clerk of the district court in and for Lake 
County, Colorado, do hereby certify that there is now no suit or. action of 
any char: acter pending i in said court involving the right of possession to 
any portion of the Fanchon placer mining c laim, and that there has been 
no litigation before said court affecting the title to said claim, or any part 
thereof, for ———— years last past other than what has been finally de- 
cided in favor of J. A. Sawyer et al., applicants for a patent to said placer 
claim. 

In witness whereof I have hereunto set my hand and affixed 
224 += the seal of said court at my office in Le adville, Col., this 27 d: ay 
of April, A. D. 1880. 
Cuas. W. TAYLOR, 
Clerk of the District Court, Lake County, Colorado. 
[SEAL. | By Wu. Raymonpn, 
Deputy. 


(Endorsed :) Case of the Fanchon placer. Certificate that no suit is 
pending. Filed in the U.S. land office at Leadville, Colorado, April 27 


isu) 


1880. Jno. J. Henry, register. ,'* 


Proof that plat and notice remained posted on claim during time of publi- 
cation. 


STATE OF COLORADO, 
County of Lake, ss: 

J. A. Sawyer, being first duly sworn according to law, de ‘poses and says 
that he is claimant (and co-owner with, &e.) in the Fanchon placer min- 
ing claim, situated in the California mining district, Lake County, Colo- 
rado, the official plat of which premises, together with the notice of inten- 
tion to apply for a patent therefor, was posted thereon on the tenth 4d: ay 
of February, A. D. 1880, as fully set. forth and described in the affidavit 
of William Godfrey and J. F. Anderson, dated the tenth d: ay of February, 

A. D. 1880, which affidavit was duly filed in the office of the reg. 
225 sister, at Leadville, Colorado, in this case, and that the plat and 
notice so mentioned and described remained continuously and con- 
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ee posted upon said mining claim from the tenth day of Febru- 
ary, A. D. 1880, until and ine luding the twenty-fourth day of April, A. 
D. 1880. including the sixty days’ period during which notice of said ap- 
plication for patent was published in the newspaper. 

JAMES A. SAWYER. 


Subscribed and sworn to before me this twenty-sixth day of April, A. 
D. 1880, and I hereby certify that the foregoing affidavit was read to the 
said J. A. Sawyer previous to his name being subseribed thereto, and that 
deponent is a respectable person, to whose affidavit full faith and credit 
should be given. 

A. S. Weston, [SEAl.. 
Notar y Publie. 


[SEAL. | 


(Endorsed :) Caseof the Fanchon placer. Form E. U.S. mining act, 
May 10,1872. Proof that plat and notice remained posted onelaim during 
notice of publication. Filed in U.S. land office at Leadville, ¢ ‘olorado, 
April 27, 1880. Jno. J. Henry, register. ,\>".. 

Regist rs certificate of posting notice for sicty days. 
U. S. LAnp OFFICE at LEADVILLE, CoLORADO, 
April 27, 1880. 
{ hereby certify that the official plat of the Fanchon placer was 
226 filed in this office on the ———— day of February, A. D. 1880, 
and that the attached notice of the intention of J. A. Sawyer et al. 
to apply for a patent for the minmg claim or premises embraced by said 
plat, and deseribed in the field-notes of survey thereof filed in said appli- 
cation, was posted conspicuously in this office on the ———— day of Feb- 
ruary, A. D. 1880, and remained so posted until the twenty-sixth day of 
April, A. D. 1880, being the full period of sixty consecutive days, as re- 
quired by law, and that said plat remained in this office during that time, 
subject to examination,and that no adverse claim thereto has been filed. 
Jno. J. HENRY, 
Register. 


(The notice posted in the office should be attached to this certificate.) 


(Endorsed :) Case of the Fanchon placer. Form F. U.S. mining aet, 
May 10, 1872. Register’s ccertificate of posting notice for sixty days. 


Filed in the U. S. land office at Leadville, Color: ado, April 27, 1880. 


fume 


. register ‘i 919-10" 
SURVEYOR-GENERAL’S OFFICE, 
Denver. Colo.. May Zi, 1881. 

[, Albert Johnson, surveyor-general of Colorado, do hereby certify that 
the value of labor and improvements upon the mining claim known as the 
claim of J. A. Sawyer et al. upon the Fanchon placer lode in California 
mining district, Lake County, Colorado, being survey No. 660, district 
No. 3. placed upon said claim by the claimant or his grantors, is not less 


Vs. 


STATES 


UNITED IRON SILVER MINING CO, ET AL, 


than five hundred dollars, and that said improvements consist of 
227 ~— additional labor and ee of improvements shown in field- 
notes of the survey. 
This certificate is based upon the affidavit of Henry D. Bates, U.S. 
Dep. Min. Sur., whic h affidavit is now on file in this office. 
. ALBERT JOHNSON, 
Surveyor-General of ¢ plorado. 


(Endorsed :) “1881” 39545 ene. ———. Filed in Leadville, Colo., 
land office May 28,1881. Wm. k. sate ‘hinell, receiver. 


Abstract of title to the Fanchon place ’. 
Book A 


Page 234. 
11925. 


Location certificate, Fanchon placer e/aim. 


Know all men by these presents : 
That we, J. A. Sawyer, W. Arens, T. H. Reims, A. M. Rucher, M. J. 

David, O. S. Crowther, P. Henderson, L. Rucher, of the county of Lake, 

State of Colorado, claim, by right of discovery and location, the Fanchon 

placer claim, containing 124 74-100 acres, situated on the divide between 

Colorado Guleh and Lake Creek, about six miles west of Leadville, Colo- 

‘ado, and described as follows, to wit: Beginning at cor. No. 1, thence S. 

68° 49’ W. 1,197.4 feet to corner No. 2; thence S. 16° 30’ W. 885 feet - 

to corner No. 3; thence S. 76° W. 3,148.0 feet to corner No. 4; thence N. — 

9° W. 2,071.0 feet to corner No. 5; thence 8S. 71° KE. 1,088 feet to corner 

No. 6: thence N. 81° E. 611 feet to corner No. 7: thence N. 85° E. 95] 
feet to corner No. 8; thence, N. 55° E. 667 feet to corner No. 9; 

228 thence N. 78° E. 397 feet to corner No. 10; thence 8S. 76° 18’ E. 
1,266.05 feet to corner No. 1, the place of beginning. From corner 

No. 3 Mt. Sheridan bears 8S. 71° 22’ E.; = on Mosquito Range bears 

N. 76° 33’ E. Date of location, June 10th, 1879; date of certificate, No- 

vember 12th, 1879; recorded Nov. 13, 1879, at 9 a.m. 


Book P. 
Page 465. 
14892. ) 


In relocation certificate, Fanchon placer claim. 


Know all men by these presents : 

That we, J. A. Sawyer, W. Arens, F. H. Reims, A. M. Rucker, M. J. 
David, P. 8. Crowther, P. Henderson, and L. Rucker, of the county of 
Lake and State of Colorado, claim, by right of discovery and re location, - ‘ 
the Fanchon placer, containing 118 9; 5-100 acres, situated on the diy ide 
between Colorado Gulch and Lake Creek, in California mining district, 
county of Lake and State of Colorado, and about six miles west of Lead- 
ville, Colorado, and described by metes and bounds as follows: Beginning 
at cor. No. 1, boing, same as cor. 1 of the Stinson placer, thence 8. 68° 49’ 
W. 1197.4 to cor. 2; thence 8. 16° 30’ W. 885 to cor. 3; 


—_ ——_ 
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thence S. 76° 00’ W. 2,670 to cor. 4; thence N. 9° 00’ W. 2,100 to cor. 
5: thence S. 71° O00’ E. 1,088 to cor: 6; thence N. 75° 22’ E. 2,068.6 to 
cor. ¢. 
Being the same as cor. No, 2, Stinson Placer; thence S. 75° 55’ E. 
1,295.7 ft. to cor. No. 1, the place of beginning, Mt. Peaks. From cor. 
No. 5a prominent mt. peak, name unknown, bears N. 51° W., also 
229 another peak, name unknown, bears N, 25° 45’ W., and from cor. 
7 the same peaks bear, respectively, N. 55° 50’ W. and N. 32° 30/ 
W. Date of original certificate, Nov. 12,1879: recorded in Lake County 
records, book A, page 25-4, Nov. 13, 1879; date of relocati , Dee. 5, 1879. 
J. A. SAWYER. 
; | W. ARENS. 
T. H. Res. 
A. M. Rucker. 
M. J. Davi. 
} ag (). S. CROWTHER. 
P. HENDERSON. 
LL. RUCKER. 
Recorded Jan'yv I2, ISSO, at 11.50 a, m. 
18793. | 


ee 
Po, 23] 


W. Arens, T. H. Raines, Percival Henderson, A. M. Rueker, M. J. 
David (“no sig.”), O. S. Crowther, L. Rucker (“no sig.) to J. A. Saw- 
ver.—Quitelaim deed, d’t'd Feb, 2nd, 1880. Ack. Feb. 2nd, 1880. Ree- 
ord Mar. 22d. Consideration; 500,00. Conveys Fanchon placer & other 
property. 

920064. Mark J. David to J. A. Sawver.—Quitclaim deed, d’t’d Apr. 
13. 1880. Ack. Apr. 13, L880... Reeord Apr. 15, 1880. Consideration, 
ten dollars. Conveys his interest in Fanchon placer & other property. 

20179. Louis Rucker to J. A. Sawyer.—Quitelaim deed, d’t’d Mar. 
S3ist, 1880. Ack. Apr. 1, 1880. Record Apr. 17, 1880. Considera- 
tion, 10.00. Conveys Ist ptys. interest in the Fanchon placer and other 
property. 


250 STATE OF COLORADO, 7 
County of Lake » S82 
[, Joseph H. Wells, clerk and recorder in and for said county, in the 
State aforesaid, do hereby certify that the within and foregoing is a true 
and correct abstract of title to the Fanchon placer, and sets forth all 
transfers to or from the within-named parties of said placer, as the same 
appears of record in my office. 
Witness my hand and official seal this the 17th day of April, A. D. 
ISSO, at 6 p. m. 
Jos. H. WELIA, 
(7, rh: and heecorder. 
GEO. F. WOLVERTON, 
Deputy. 
(Endorsed :) Case of the Fanchon placer. Abstract of title. Filed in 
the U.S. land office at Leadville, Colorado, April 27, 1880. Jno. J. 
Henry, register. 1880. 


6993——8 
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U. S. LANp OFFICE, 
Leadville, Colorado, August 6th, 1880. 
In the matter of the protest of kk. Hoelke et al., owner of the Juniatta 
lode, against the issuance ot il patent LO James A. Sawver for the lan- 
chon placer claim in Independence mining district in Lake ¢ ‘ounty, Col- 
orado. Tothe register and receiver of the U.S. land office at Lead- 
ville, Colorado. 
You are hereby notified that the above-named protestants with- 
231 draw their protest heretofore filed by them against the issuance of 
a U.S. patent to Jas. A. Sawyer for the Fanchon placer claim, U. 
S. survey No. 660. 
ERNEST HOELKE, 
For HiLYU SE if and other CO-OI TCT S of thre Juniatta Lode. 


(Endorsed :) Withdrawal of patent. Filed in the U.S. land office at 
Leadville, Colorado, August 6, 1881. Jno. J. Henry, register. 


UNITED Srates LAND OFFICER, 
Leadville. Colorado. August 6. 1881. 
Hon. CoMMISSIONER GENERAL LAND OFFICE: 

Sir: I have the honor to transmit herewith a withdrawal of the pro- 
test of the owner of the “ Juniatta” lode against the inssuance of patent 
for the “ Fanchon ” placer. 

Entry of the placer was made April 27, 1881. Certificate 286. 

Most respectfully, 
Jno. J. HENRY, Register. 

(Endorsed :) Register at Leadville, Colo. Aug .6, 1881. Transmités 
withdrawal of protest against Fanchon placer. 


Unirep Sratres LAND OFFICE, 
Leadville, Colorado, May 18th, 1880. 
Hon. COMMISSIONER GENERAL LAND OFFICE: 
932 Srr: I have the honor to transmit herewith papers in the case 
of the Fanchon placer mineral, entry No. 286, omitted in my 
letter of April 30, LSS80. 
Very respectfully, your ob’d’t servant, 
Wa. K. BURCHINELL. 


Receive TT 
(Endorsed:) U. S. land office, Leadville, May 18, 1880. Receiver 
transmits papers in case of Fanchon placer, omitted in letter of April 3rd. 
Proof that HO known ve ins exist na place y mining claim. 
STATE OF COLORADO, 
County of Lake, ss: 


J. A. Sawyer, of the said county and State, being first duly sworn, each 
for himself, deposes and says, that he is well acquainted with the Fanchon 
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placer mining claim, embracing 118.926 acres, situated in the California 
mining district, in the county of Lake and State of Colorado, owned and 
worked by J. A. Sawyer, applicant for United States patent; that for 
many years he has resided near and often. been upon the said mining 
premises, and that no known vein or veins of quartz, or other rock in 
place, bearing gold, silver, cinnabar, lead, tin, or copper exist on said min- 
ing claim, or on any part thereof, so far as he knows, and he verily be- 
lieves that none exist thereon, And further, that he is the applicant for 
a patent to the said placer mine Fanchon. 
233 JAMES A, SAWYER. 


Subseribed and sworn to before me this 27th day of April, A. D. 1880, 
[SEAL. | A. S. Weston, 
Notary Public. 


(Endorsed :) Case of the Fanchon placer. Form L., U. S. mining aet. 
May 10, 1872. Proof that no known veins exist in a placer mining 
claim. Filed in the U.S. land office at Leadville, Colorado, April 27, 
1880. Jno. J. Henry, register. 

Mineral entry. 

No. 286. 

Lot No. 660, 


Register’s final certificate of entry. 


U.S. LaAnp Orrics, 
At Leadville, Col., April 2 27, 1880. 
[t is hereby certified that, in pursuance of the mining act of Congress, 
- proved July 26, 1866, and the acts amendatory thereof, approved July 
1870, and May 10, 1872, James A. Sawyer, whose post-oftice address 
i Leadville, Colorado, on this day purchased that mineral claim or lot of 
land designated as survey No. 660, situate, lying, and being in the Cali- 
fornia mining district, in the county of Lake, and State of Colorado,known 
as the Fanchon placer mining claim, embracing ———— linear feet, with 
118 926-1000 acres of surface ground, as shown by said survey, for 
which the said James A. Sawver have this day made payment to the re- 
ceiver in full, amounting to the sum of two hundred & ninety-seven 
50-100 dollars. 
234 Now, therefore, be it known that, upon the presentation of this 
certificate to the ¢ ‘ommissioner of the General Land ¢ thee, together 
with the plat, survey, and description of said claim, a patent shall issue 
thereupon to the said James A. Sawyer, if all be found regular. 
JNO. J. HENRY, 


Reqister. 
(Endorsed :) Register’s final certificate of entry. Case of the Fanchon 
Placer mining ane of James A. Sawyer, upon the , being lot No. 660, 
in T. of R. , California mining district, Lake County, Colorado, 


claimed by James A Sawyer. 
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STATE OF COLORADO, 
County of Lake, ss: 


Appleation for pate nf for thre kunehon place , mining claim, 


To the REGISTER AND RECEIVER OF THE U. S. LAND OFFICE, 
Af Leadville. (Colorado: 


J. A. Sawyer, being duly sworn, according to law, deposes and says, 
that in virtue of a compliance with the mining rules, regulations, and cus- 
toms, by himself, the said J. A. Sawver, applicants for patents herein, has 
become the owner of, and is in the actual, quiet, and undisturbed posses- 
sion of 118.926 acres of the Fanchon placer for the convenient working 

thereof, as allowed by local rules and customs of miners ; said min- 
235 eral claim being situated in the California mining district, county 

of Lake, and State of Colorado, and being more particularly set 
forth and deseribed in the official field-notes of survey thereof, hereto at- 
tached, dated 28th day of January, A. D. 1880, and in the official plat of 
said survey, now posted conspicuously upon said mining claim or premi- 
ses, a copy of which is filed herewith. Deponent further states that the 
facts relative to the right of possession of himself to said mining claim 
and surface ground, so surveyed and platted, are substantially as follows, 
to wit: 

I. Said placer was located the 12th day of November, A. D. 1879, by 
J. A. Sawyer et al., and recorded the 13th day of November A, D. 1879, 
in book “ I” at page 234, of the records of said Lake County. Relocated 
5th day of December, A. D. 1879, by J. A. Sawyer, W. Arens, T. H. 
Renus, A. M. Tucker, M. J. David, O. S. Crowther, P. Henderson, and 
L.. Rucker. Recorded January 12th, 1880, in Book “P” at page 465, 
of the records of said Lake County. 

II. Thereafter, as shown by the abstract of title, W. Arens, F. H. Re- 
nus, A. M. Rucker, M. J. David, O. S. Crowther, P. Henderson, and L. 
Rucker conveyed all of their right, title, and interest to J. A. Sawver. 

Which will more fully appear by reference to the copy of the original 
record of location and the abstract of title hereto attached and made a 
part of this affidavit ; the value of the labor done and the improvements 
made upon said Fanchon placer claim by himself and other locators, be- 
ing equal to the sum of five hundred dollars, and said improvements con- 

sist of pits and open cuts, as shown upon the plat and more par- 
236 ticularly described in the field-notes. In consideration of whieh 
facts, and in conformity with the provisions of chapter six of title 
thirty-two of the Revised Statutes of the United States, application is 
hereby made for and in behalf of said J. A. Sawyer, for a patent from 
the Government of the United States for the said Fanechon placer mining 
claim, so officially surveyed and platted. 7 | 
JAMES A, SAWYER, 


Subseribed and sworn to before me this 10th day of February, A. D. 
1880; and I hereby certify that I consider the above deponent a creditable 
and reliable person, and that the foregoing affidavit, to which was attached 
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the field-notes of survey of the Fanchon placer mining claim, was read 
and examined by him before his signature was aflixed thereto and the oath 
made by him. 
A. S. Weston, [SEAL. 
Notary Public. 


(Endorsed :) Case of Fanehon placer. Application for patent for 
mining claim. applicant. A. D. 18—. 
kiled in the U. S. Jand oflice aut Leadville, Colorado, February oe LSS, 
Juno. J. Henrv, register. 


Surrey Ni : 660,.— District Vo. | 


Transeript of field-notes of the survey of the claim of J. A. Sawyer et al. 
upon the Fanchon placer in California mining district, Lake County, 
Colorado. Surveved by Henry D. Bates, U. 5. deputy surveyor. 


937 Beginning at cor, No. 1 a pine post 4/’x4’/’x4/ set 2 ft. deep 
and marked 1-660 and 1-661, being the same as cor. No. 1 of the 
Feet Stinson placer, U.S. Sur. 661 (A. J. Sawyer et al., applicants), 


from which the S. W. cor. of sec. 18 and the N. W. cor. of see. 
19, T. 9,8. R. 80 W., bears S. 1° 33’ 05”. W., 1,688.17 feet. 
(Variation in all eases being 15° E.): thenee S. 68° 49” W. 

1197.4 to cor. No. 2,a pine post 4/’x4/’x4’, marked 2-660, and from 
which it was impracticable to have bearing trees; thence 5S. 16° 
a0’ W. 

885.0 to cor, No. 3,a pine post 4/’x4/’x4’, marked 3-660, and from 
which it was also impraeticable to have bearing trees; thence S. 
76° OF W. 

2670.0 to cor, No. 4,.a pine post 4/’x4/’x4’, marked 4-660, from whieh 
a blazed pine tree, 18’’ in diameter and marked Bb. 'T. 4-660, bears 
S. 37° E. 21/3, and pine tree 10’ in diameter, blazed and marked 
Bb. T. 4-660, bears N. 14° E. 20.0. Corn, No. 3, Sur. No. 1483, 
the claim of H. E. Hoelke et al. upon the Juniatta lode, bears N. 
17° 52’ 34” E. 996.7 ft.; thence N. 9° 00’ W. 


rf 


Feet. 
2100.0 to eor, No. 5. a pine post 5’ x5’ xd’, marked 5-660, and from 
which pine tree 10” in diameter, blazed and marked Bb. T. 5-660, 
hears S. 50° I. 5.9’, and pine tree 8’” in diam., blazed and marked 
B. T. 5-660, bears N. 53° EE. 7.1’, also from which two proml- 
nent mountain peaks, but names unkuown, bear the one N, 25° 
15’ W.. and the other N. 51° 00’ W.: thence S. 71° 00’ E. 
1088.0 to cor, No. 6,.a pine post 4°x4'x4’, marked 6-660, 
and from whieh a blazed pine tree 1° 0” in dia., marked B. T. 
6-660, bears N. 50° 30’ W. 10.7, and pine tree 14 in dia., blazed 
and marked B. T. 6-660, bears S, 51 K. 17’: thence N. 75° 
a 
2068.6 to corner- No. 7, a pine post 4/x4/’x4’, marked 7-660 and 
2-661, being the same as cor. No. 2 of the Stinson: placer, U.S. 
surver 661, &e., as mentioned above, from which a blazed pine 
tree 8’’ in diameter, marked B. T. 7-660 and 2—661, bears S. 43° 
15’ W. 6.5’, and blazed pine tree 10” in dia., marked B. T, 


to 
Ft 


a 
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Feet. 7-660 and 2-661, bears 8. 62° E. 12.3, and also two prominent 

mountain peaks, names unknown, but the same as seen from cor. 
No. 5, bear the one N. 32° 30’ W., and the other N. 55° 30’ W. 
thence S. 4 55’ E. 

1295.7 to cor. No. 1, the place of beginning, containing acres, more or 
less, 113. 136. exclusive of conflict with Juniatta lode lot No. 1483. 
There i is but one adjoining claim, the Stinson placer, having the 
side 7-1 in common and no conflicting claims, or “ so they are 
unknown. From cor. No. 1, the S. W. cor. of sec. 18 and the N 
W. cor. of of sec. 19, T. 95., R. 80 W., bears S. 1° 35/ 05.6” W., 
1688.17 ft. Variation being 15° east. 


The improvements on this placer claim consist of pits and open cuts as 

shown upon the plat and more particularly described as follows : 
From cor. No. 2 a pit 4’x4’/x8’ deep bears N. 28° 42’ W. 236.8’; 
239 also an open cut twenty feet long and two and one- -half. feet deep, 
and a pit 3’x8’x9’ deep at the E. end of the same, bears N. 69° 50’ 
W. 405’ from cor. No. 2, and also from cor. No, 2 a pit 4’x12’x12’ dee P 
bears S. 78° W. 448.6’; from cor. No. 3 a pit 4’x7’x11 deep bears N. 46° 
59’ W. 604.0. 

From cor. No. 6 an open cut of 18’ and 3’ deep, with a pit 4’ x 6’ x 11’ 
deep at the N. end, bears S. 35° 7’ E. 932’. Also a pit 4’ x 8’ x 10’ deep 
bears S. 49° 22’ E. 1173’, and a pit 3’ x 7’ x 103’ deep bears 8S. 50° 59’ 
E. 1308’.6, and also a pit 4’ x 6’ x 11’ deep bears 8. 71° 15’ E. 1263’ 

It is my opinion that the actual cost of the above is about four hundred 
dollars ($400.00). 

There is no known lode upon the above-described placer. 

The extreme eastern portion of the claim forms a part of sec. 18, T. 9 
S., R. 80 W. The remainder of the claim lies entirely west of the town 
line. 

The instrument used in this survey was an engineer’s transit. 

List of the names of individuals employed to assist in running, measuring, 
and marking the lines and corners described in the forexoing field-notes 
of the survey of the claim of J. A. Sawyer et al., upon the F anchon placer, 
in California mining district, Lake County, Colorado. 

(Sig. ) FRANK KINGSLEY. 
Wa. GODFREY. 


We hereby certify that we assisted Henry D. Bates, U.S. deputy min- 
eral surveyor, in surveying the exterior boundaries and marking 
240 ~~‘ the corners of the claim of J. A. Sawyer et al., upon the Fanchon 
placer, in California mining district, Lake County, Colorado, and that 
said survey has been in all respects, to the best of our knowledge and belief, 
well and faithfully surveyed, and the boundary monuments planted accord- 
ing to the instructions furnished by the surveyor-general. 
(Sig.) FRANK KINGSLEY. 
Wa. Goprrey. 


Subscribed and sworn to by the above-named persons before me this 
14th day of January, 1880. 

[SEAL. ] JAMES L. HonaGes, 
Notary Public. 


* 
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[, Henry D. Bates, deputy U. 8. mineral surveyor, do solemnly swear 
th: at, in pursuance of an order from William L. € ‘ampbe ‘Il, surveyor-general 
of the public lands in the State of Colorado, bearing date the 19th day of 
November, 1879, and in strict conformity with the laws of the United 
States and instructions furnished by said surveyor-general, I have faith- 
fully surveyed the claim of J. A. Sawyer et al., upon the Fanchon placer 
lode in California mining district, Lake C ounty , Colorado, and do further 
solemnly swear that the furegoing are the true : and original field-notes of 
such survey, and that the improvements are as therein stated. 

(S’g’d) ' Henry D. BaTeEs, 
UL’. S. Deputy Mineral Surveyor. 

Subscribed by said Henry D. Bates, U.S. deputy mineral surveyor, and 
sworn to before me this 14th day of January, 1880. 

[SEAL. | JAMES L. HopeGes, 

| Notary Public. 


1 certify that the foregoing transcript of the field-notes of the 
241 survey of the mining claim of J. A. Sawyer et al., situate in Cali- 
fornia mining district, county of Lake and State of Colorado, has 
been correctly copied from the original notes of said survey on file in this 
office ; that said field-notes furnish such an accurate description of said 
mining claim as will, if incorporated into a patent, serve fully to identify 
the premises, and that such reference is made therein to natural objects 
and permanent monuments as will perpetuate and fix the locus thereof. 
I further certify that the plat thereof filed in the U.S. land office at 
Leadville is correct and in conformity with the foregoing field-notes. 
ALBERT JOHNSON, 
U.S. Surreyor-General of C blerade. 
LU’. S. SuRVEYOR-GENERAL’S OFFICE, 
Denver. Colorado, January 28th, 1880. 


(Endorsed :) 7. — of the Fanchon placer. Field-notes. Filed in 
the U.S. land office at Leadville,Colorado. February 11,1880. Jno. 
J. Henry, register. 


LLEADVILLE, COL. 
To the Honorable COMMISSIONER OF THE GENERAL LAND OFFICE: 


In the matter of the application of James A. Sawyer for a United States 
patent tothe “ Fanchon” placer claim, situate in Independence mining 
district. county otf Lake, Colo. 


242 Whereas, James A. Sawyer did,on the 14th day of February, 
ISSO, file in the district land othice ot the lL nited States at L_ead- 
ville, Col., an application for U.S. patent for said placer claim, designated 
as Mineral Survey No. 660 and consisting of 118.92 acres ; and whereas 
final entry was made on said Fanchon placer April 27, 1880, at the said 
Leadville land office ; 
Now. therefore. I, Ernst Hoelke, a citizen of the United States, over the 
age of twenty-one vears, residing in and my post-office address being Lead- 
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ville, do, on this 23d day of April, 1881, enter this, my protest, against 
the issuing of a patent to the said James A. Sawyers for his claim upon 
the so-called “ Fanchon” placer, as set forth in his said application as 
aforesaid, for the following reasons : 

Because he has sought therein to obtain a U.S. patent for a part of the 
surface ground owned and occupied by this protestant and his co-owners 


as the Juniatta lode claim, which was located long prior to the location of 


the said “ Fanchon ” placer, and should have beén excluded from «uid ap- 
plication for patent by said James A. Sawyer. 

The abstract of title of said Fanchon placer shows— 

Date of certificate of location, Nov. 12, 1879. 

Date of record certificate of location, Nov. 13, 1879. 

Date of relocation of same, Dee. 5th, 1879. 

Date of record of same, Jan’y 12, 1880. 

The abstract of title of the Juniatta lode herewith presented shows that 
it was legally located Sept. 19th, A. D.1879. The lode is a genuine fis- 
sure vein, and was discovered by its outcrop which juts out of the ground 
in many places, enabling the course of the vein to be easily traced, Be- 

fore and since the time of its location no part of the Juniatta claim 
243 has or had been used for placer purposes. 
The owners are aware of the fact that the acts of Congress regard- 
ing lodes exempt all known lodes from a placer patent. Hence they did 
not consider it necessary to adverse the application for U.S. patent for said 
Fanchon placer claim. 

On the 18th day of February, A. D. 1881, the said protestant and his 
co-owners applied for patent on said Juniatta lode claim in the U.S. land 
office at Leadville, as shown by plat of survey No. 1483, approved by 
the sur. gen’l of Colorado. April 18th, 1881, said James A. Sawyer filed 
an adverse against said application for the “ Fanchon” placer claim, claim- 
ing therein that the surface ground, and veins, lodes, or deposits contained 
therein of the area in conflict, as shown by adverse plat filed with said ad- 
verse, were the property of said Sawyers, being a part of the said Fanchon 
placer. 

‘This protestant, for himself and his co-owners, therefvre asks that said 
Juniatta lode, sur. 1483, be excluded from the ground to be patented to 
said “ Sawyers ” as the “ Fanchon” placer, and further prays that the hon. 
Com. of the General Land Office direct the register and receiver of said 
Leadville land office to dismiss the said adverse claim of said Sawyers 
against said Juniatta lode claim, it not being an adverse contemplated by 
the law, either in intent or letter, and that this protestant and his co-owners 
be allowed to make final entry on said lode claim application, no other ad- 
verse having been filed.. 

ERNEST HOELKE. 


245° STATE OF COLORADO, 
County of Lake: 

On this 23d day of April, A. D. 1881, before me, the subseriber, a 
notary public in and for said county, personally appeared the above named 
Ernest Hoelke, who being first.duly sworn, saith that he is the protestant 
named in the foregoing protest above subseribed by him. 

That he has read the same and knows the contents thereof. and that the 
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same is true in substance and in fact, and that the said protest is made in 
good faith. 
Ernst HoELKE. 
Sworn and subscribed before me this 23d day of April, A. D. 1881. 


[ SEAL. | ALBERT Bb. JONES, 
Notary Public. 


STATE OF COL.. 
County of Lake, ss: 

Dr. J. H. Heron, being duly sworn, deposes and says that he is a citizen 
of the United States, over the age of twenty-one years, and ts one of the 
owners of the Juniatta lode claim; that he has carefully read the fore- 
going protest and knows the contents thereof, dnd that the same is true in 
substance and in fact; that he has been frequently on the ground in ques- 
tion, and that he knows that it has never been used for placer purposes. 


J. H. Heron. 
Subscribed and sworn to before me this 23d day of April, 1881. 
246 [SEAL. | ALBERT B. JONEs, 
Notary Publie. 


[n the matter of the protest of Ernest Hoelke and others against the is- 
suance of U.S. patent for the “ Fanchon ” placer claim. Before the 
hon. Commissioner of the General Land Office. 


. 
. 


Brief and clireiiite nt jor protestants, 


James A. Sawyers has applied for U.S. patent forthe “ Fanchon ” placer, 
which covers a portion of the Juniatta lode claim, and in said application 
has wilfully concealed the existence of said lode claim for the purpose of 
defrauding the owners thereof of their surtace rights and all veins or lodes 
in said ground, and has thereby attempted to perpetrate a fraud upon the 
Gov. of the U.S. 

The owners of the * Tuniatta * lode elaim are entitled by the statutes to 
1.500 linear feet and 150 feet on each side of the center of the veins. Its 
existence As a genuine fissure vein is shown by the numerous affidavits 
accompanying this protest. They, the owners, are in need of all the timber 
on said surface ground for the convenient working of the tunnels and 
shafts now being constructed by them on said lode. They have been in- 
formed and believe that said Sawyer, the applicant, intends to take away 
all of said timber from said surface ground as soon as patent is issued on 
said “ Fanchon” placer. | 

The said Sawver has adversed the said “area in conflict” on the ground 
that he had already entered the land under his application for a placer 

patent, thereby showing his intention to interfere with the rights 
247 = of the owners of the Juniatta lode as allowed by § 25335, see. iT, 
Mav 10, 772. | 

Therefore, the hon. Com. of the Gen. Land Office is respectfully asked 
to exclude said lode claim in tts full extent from the patent to be issued 
tor the said * k'anchon ” placer. 

The statutes have allowed (with the restrietion of the laws of the State 


) 
Ys 
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of Colo.) locators of lodes or veins 150 ft. on each side of the center of the 
vein and 1,500 linear ft. along the course thereof; it is the intent plainly 
of said sec. 2333 to give precedence to lode locations. 

The adverse by said Sawyers against the application of the owners of ‘ 
the Juniatta lode claim for a patent is not within the letter and spirit of 
the law. | : 

Enough proof had been furnished the surveyor gen. of Colo. to satisty 
him as to the existence of the Juniatta lode, and he accordingly approved 
the survey of the same over the “ Fanchon” placer, the survey of which th 
had been approved by him at a prior date. For these reasons it is re- 
spectfully asked that the hon. Com. of the General Land direct the reg- 
ister and receiver of the Leadville land office to dismiss said adverse claim 
and allow the final entry of the application of E. Hoelke et al. for the 
Juniatta lode. : 

If the Commissioner is not satisfied as to the facts in the case from the 
affidavits submitted, the request is made that a hearing may be ordered 
before the register and receiver at Leadville to determine as to the same. 

All of which is respectfully submitted. 

J. S. JONES, 
: Atty for E. Hoelke et al., 

248 Protestants against “ Fanchon” Placer. 


P. O. Box 769, LEADVILLE. 


STATE OF COLORADO, 
County of Lake, ss: . 


W. S. Vanderhoff, being duly sworn, deposes and says that he is 
a citizen of the United States over the age of twenty-one years; that he 
has no interest in the Juniatta lode claim; that he has been working on 
it as an employer of its owners for over two years ; that it is a well-de- 
fined fissure vein over 18 ft. in width between granite walls ; that it con- 
tains silver ore in place; that no portion of it has ever been used for 
placer purposes ; that the owners of the Juniatta lode has always been 
in actual possession of said lode since its location, and that they have 
spent a large amount of money in developing the same by tunnels and 
shafts 350 feet in length and depth. 
| W. S. VANDERHOFF. 


Sworn to and subscribed before me this 25th day of April, A. D. 1881. 
[SEAL. | AnLBert b. JONEs, 
Notary Public. 


STATE OF COLORADO, 


County of Lake: _— 
249 F. L. Mollin, being duly sworn, deposes and says that he is a 
citizen of the United States, over the age of twenty-one years; that 


he is well acquainted with the Juniatta lode claim located in Independ- 
ence mining district, county of Lake, State of Colo. ; that he has no interest 
whatever in the property ; that the Juniatta vein is a well-defined fissure 
of great width between granite walls ; that it can be clearly traced by its 
outcroppings; that wherever worked upon it shows mineral in place, 
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and that the vein is in the center of the claim, each of the side lines being 
150 feet from the middle of the vein, and that no part of the said claim 
has ever been worked as a placer claim. 

i. L. Mouur. 


Subscribed and sworn to before me this 23d day of April, A. D. 1881. 
[SEAL. ] ALBERT Bb. JONEs, 
Notary Publie. 


STATE OF COLORADO, , 
County of Lake, ss: 


R. N. Cunningham, being duly sworn, deposes and says that he is a 
citizen of the United States, over the age of twenty-one years ; that he is 
well acquainted with the Juniatta lode claim, located in Independence 
mining district, county of Lake, State of Col.; that he is not interested in 
the same ; that the Juniatta vein is a well-defined fissure 18 ft. wide be- 

tween granite walls, and that wherever upened or worked upon it 
250 shows mineral in place, silver and iron, and that the vein is in the 
center of the claim, each of the side lines being 150 ft. from the 
middle of the vein, and that no part of said claim has ever been worked 
as a placer claim in any manner whatsoever. 
R. N. CUNNINGHAM. 


Subscribed and sworn to this 22d day of April, A. D. 1881, before me, 
a notary public in and for said county of Lake, State of Colo. 
[SEAL. | ALBERT B. JONEs, 
Notary Publie. 


(Endorsed :) Protest against issuance of patent to “ Fanchon” placer 
claim by E. Hoelke et al. U.S. land office, Leadville, Col. Filed this 
27th day of April, A. D. 1881. Jno. J. Henry, register. 


Exuispit D.—R. H. B., Examiner. 
(H. kK. S.—H. F. C.] 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., January 24, 1885. 

I, N. ©. MeFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of the papers in the matter of Lead- 
ville, Colorado, mineral entry No, 285, for the claim of James A. Saw- 
yer upon the “Stinson” placer, is a true and literal exemplification from 
the originals on file in this office. 

In testimony whereof I have hereunto subscribed my name and 


25] eaused the seal ot this othice to he attixed at the city ot W ashing- 
ton on the day and year above written. 
| Seal (". S.. Gen. Land Office. | N. C. McFARLAND, 


. ° . . . + 
f OMISSION OF Pz. neral Land (Jiice. 
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Unrrep Srates LAND OFFICE, 
Leadville. Colorado, April 4 Mth, LSS0. 


Hon. CoMMISSIONER GENERAL LAND OFFICE, 
. Washington, Pp. <8 


Sir: I have the honor to transmit herewith the papers in the ease of 


mineral entry No. 285, Stinson placer claim. 
Very respectfully, your ob’d’t servant, 
Wa. K. BuRCHINELL, Lecerver. 


(Endorsed :) U. S. land oftice, Leadville, A pril 30, 1880. Receiver 
transmits papers in mineral entry No. 285. No plat to date, May 10th, 
1880. 

Survey No. 661. District No. 3. 

Transcript of field-notes of the survey of the claim of J. A. Sawyer 
et al. upon the Stinson placer in California mining district, Lake County, 
Colorado, surveyed by Henry D. Bates, U.S. deputy surveyor. 

Survey began December 15th, 1879, and completed December 24th, 

1879. 


252 —  Beginningat cor. No. 1,a pine post 4’ x 4’’ x 4’, set two feet deep 
and marked 1 x 661 and 1 x 660, being the same as the cor. No. 

Feet. Feet. 1 of the Fanchon placer, U. S. survey No. 660, A. J. Sawyer 
et al. applicants ; thence variation in all cases being 15° east, N. 
15° 55’ W.. 

1,295.7 To cor. No. 2, a pine post 4” x 4” x 4’, marked 2 x 661 and 

7 x 660, being the same as cor. No. 7 of the Fanchon placer, U. 5S. 
survey 660, from which a pine tree, 8’ in diam., blazed and 
marked B. T. 2 x 661 and 7 x 660, bears S. 43° 45’ W. 67.5, and a 
pine tree, 10’ in diam., blazed and marked B. T. 2 x 661 and 
7 x 660, bears S. 62° E. 12’.3: thence N. 5° 00’ E. 

665.0 Tocor, No. 3,a pine post 4” x 4x 4’,set 2 ft. deep and marked 

3 x 661, from which a pine tree, 14” in dia., blazed and marked 
Bb. T. 3 x 661, bears N. 34° 42’ E. 11’.8, and a pine tree, 12’ in 
dianm., blazed and marked B. T. 3 x 661, bears S. 64° O04’ W. 
16’.8: thence N. 70° 10’ E. 

1,910.0 To cor. No. 4,a pine post 4” x 4’ x 4’, marked 4 x 661, from 
which a pine tree, 16 in diam., blazed and marked B. T. 4 x 661, 
bear S. 29° 45’ W.°2/.5, and a pine tree, 12’’ in dia., blazed and 


~ sr 


marked B. T. 4 x 661. bears N;: 63° 30’ E. 6’.5: thence S. 75°‘ 


ai 


ni 


OO’ KE. 
1,046.2. To cor. No. 5, a pine post marked 5 x 661, being 
953 4’ abd xX Y in dimensions and set Two feet deep ; thence s. 2 


19’ Kk. 1,025'.75 to the N. side line of the Tidal Wave Lode 
1,328'.45, to the S. side line of the Tidal Wave Lode, and, 

2,545.1 To cor. No. 6, a pine post 4 x 4” x 4’, marked 4 x 661, and 
set 2 feet deep ; thence S. 15° OO’ W, 

540. 0 To cor. No. 7. a pine post 4° x 4" x 4’, marked 7 x 661, and 
set 2 feet deep ; thence N. 56° O00” W, 

1,689.1 To cor, No. 8, a pine post 4/’ x 4’’ x 4’, marked 4 x 661, and 
set 2 feet deep ; thence N. 76° OO’ W, 


_ 
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1,492.0 To cor. No. 1, the place of beginning, containing 124.253 
acres, more or less, exclusive of the conflict with the Tidal Wave 

Lode, which is as follows : 

Beginning at the intersection of line 5—6, with the N. side line of the 
Tidal Wave; thence S. 49° 31’ W. 820’.2; thence S. 40° 29’ E. 300° ; 
thence N. 49° 31’ E. 779.8: thence N. 32° 49’ W. 302’.7; to the place 
if beginning, containing 5.5] acres, 

rom cor. No. ? the S. _ # COFr, sec, Ls, 3.9 S., ht. SU — hears » . 
35’ 05.6 W. 1,688.17-feet. From cor. No. 2, a prominent m’t’n peak, 
name unknown, bears N. 55° 30’ W., and another prominent peak, but 
name also unknown, bears N. 32° 30’ W. No mountain peaks were vis- 
ible from any other corners. 

song: cor. No. 6, _ east | cor. sec. 18, T, 9 S., R. 80 W., bears N. 54° 
08’ 20."3 KB. 2.460’. 

\W acd ho . bearing trees are mentioned from the different 
254 corners it was impracticable to take any. 

The improvements on this claim consist of a cabin, shaft, and 
pits, as shown upon the plat and more particularly located and described 
as follows: ) 

From cor. No. 1 a log cabin 14’ x 20’ bears N. 49° 35’ E. 145 ft. ; a pit 
x 7’ x 9.5 bears N. 47° 10’ W. 128 ft.; a shaft 76 ft. deep, and 3’ x 5’ 
in the clear, well timbered, bears N. 22° 45’ E. 247.0 ft., and a pit 
xs iC x ii’ deep bears N, 87° 10” E, 368.0 tt. The value of the said 
improvements, together with the labor e xpe ded upon the said claim by 
the claimants and their grantors, is not less than five hundred dollars 
(8 500.00)), In mv opinion the actual cost ot the same is not less than six 
hundred dollars (8600.00). 

There are no known lodes upon the above-described placer claim. The 
eastern portion of the claim forms a part of the N. W., the S. W., and the 
S. E. quarters of section 18, T. 9 'S., R. 80 W., and the remainder lies west 
of the town line. 

The instrument used in this survey was an engineer’s transit. 

List of the names of individuals emploved to assist in running, measur- 
ing, and marking the lines and corners described in the foregoing field- 
notes of the survey of the claim of J. A. Sawyer et al., upon the Stinson 
placer, in California mining district, Lake County, Colorado ; 

(S’o'd) FRANK KINGSLEY. 
Wn. GODFREY. 


255 We hereby certify that we assisted Henry D. Bates, U.S. deputy 
mineral surveyor, in surveying the exterior boundaries and mark- 
ing the corners of the claim of J. A. Sawyer et al., upon the Stinson 
placer, in California mining district, Lake County, Colorado, and that 
said survey has been in all respects, to the best of our knowledge and be- 
lief, well and faithfully surveyed, and the boundary monuments planted 
according to the instructions furnished by the surveyor-general. 
(S’o'd) RANK KINGSLEY. 
Ww. GODFREY. 
Subscribed and sworn to by the above-named persons before me this 
l4th day of January, 1880. 
[SEAL. | | JAMES L. Hopesgs, 
Notary Public. 
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I, Henry D. Bates, deputy U.S. mineral surveyor, do solemnly swear 
that, in pursuance of an order from William lL. Campbell, surveyor-gen- 
eral of the public lands in the State of Colorado, bearing date the 19th 
day of November, 1879, and in strict conformity to the laws of the 
United States and instructions furnished by said surveyor-general, I have 
faithfully surveyed the claim of J. A. Sawyer et al., upon the Stinson 
placer lode, in California mining district, Lake County, Colorado, and do 
further solemnly swear that the foregoing are the true and original field- 
notes of such survey, and that the improvements are as therein stated. 
(Sig.) Henry D. Bates, 
U). &. Deputy Mineral Surveyor. 

Subseribed by said Henry D. Bates, U.S. deputy mineral surveyor, 

and sworn to before me this 14th day of January, 1880. 


[SEAL. | JAMES L. HopGeEs, 
Notary Publie. 


I certify that the foregoing transcript of the field-notes of the 
256 survey of the mining claim of J. A. Sawyer et al., situate in Cali- 
fornia mining district, county of Lake and State of Colorado, has 
been correctly copied from the original notes of said survey on file in this 
office ; that said field-notes furnish such an accurate description of said 
mining claim as will, if incorporated into a patent, serve fully to identify 
the premises, and that such reference is made therein to natural objects 
and permanent monuments as will perpetuate and fix the locus thereof ; 
and that the value of labor and improvement upon the said mining placer 
claim placed thereon by said claimant or his grantors is not less than five 
hundred dollars, as sworn to by the deputy surveyor, and that said im- 
provements consist of cabin, shaft, and pits. 
I further certify that the plat thereof filed in the U.S. land office at 
Leadville is correct and in conformity with the foregoing field notes. 
ALBERT JOHNSON, 
U. 8. Surveyor-General of Colorado. 
U.S. SuRVEYOR-GENERAL’s OFFICE, 
Denver, Colorado, January 28th, 1880. 


(Endorsed :) 7 Caseof the Stinson placer. Field notes. Filed in the 
U.S. land office at Leadville, Colorado, February 11,1880, Jno. J. Henry, 
register. 


Proof of posting notice and diagram on the claim. 


STATE OF COLORADO, 
County of Lake, ss: 


257 Wm. Godfrey and J. F’. Anderson, each for himself and not one 

for the other, being first duly sworn according to law, deposes and says 
that he is a citizen of the United States, over the age of twenty-one years, 
and was present on the 10th day of February, A. D. 1880, when a plat rep- 
resenting the Stinson placer claim, and certified to as correct by the United 
States surveyor-general of Colorado and designated by him as lot No. 
661, together with a notice of the intention of J. A. Sawyer to apply for a 
patent for the mining claim and premises so platted, was posted in a con- 


aa 


aa 
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spicuous place upon said mining claim, to wit: Upon the south side of the 
cabin, which is in the southwest portion of the placer claim, where the 
same could be easily seen and examined, the notice so conspicuously posted 
upon said claim being in words and figures as follows, to wit: 


Notice of the application of J, & Sawyer for ao United States patent, 

Notice is hereby given that in pursuance of chapter six of title thirty- 
two = Revised Statutes of the United States, J. A. Sawyer, claiming 
124.253 acres lying and being situated within the California mining dis- 
trict, C ounty of Lake and State of Colorado, has made applic: ation to the 
United States for a patent for the said mining claim, which is more fully 
described as to metes and bounds by the official plat herewith posted and 
by the field notes of survey thereof, now filed in the office of the register 
of the district of lands, subject to sale at Leadville, Colorado, which: field 
notes of survey describe the boundaries and éxtent of said claim on the 
surface with magnetic variation at 15° east as follows, to wit: 

Beginning at cor. No. 1, a pine post 4’’ x 4" x 4”, set 2 feet deep, 

258 and marked 1-661 and 1—660, being the same as the cor. No.1 of the 

Fanchon placer, U. 8S. Sur. No. 660, J. A. Sawyer; thence N. 75° 

55’ W. 1295.7 feet to cor. No. 2,a pine post 4’ x 4” x 4’, marked 2-661 

=a 7-660, bears 8S. 43° 45’ W. 65 feet, and a pine tree 10” in dia., blazed 
and marked B. T 2-661 and, 7-660, bears S. 62° E. 12.3 feet. 

Thence N. 5° E. 665 feet to cor, No. 3, a pine post 4’ x 4” x 4’, set 2 
feet deep, and marked 3-661, from which a pine tree 14” in dia., blazed 
and marked B. T. 3-661, bears N. 34° 42’ E. 11.8’, and a pine tree 12’ 
in dia., blazed and marked B. T. 3-661, bears 8S. 64° 04’ W. 16.8 feet. 

Thence N. 70° 10’ E. 1,910 feet to cor. No. 4, a pine post 4" x 4” x 4’, 
marked 4—661, from whie h a pine tree, 16’ in dia., blazed and marked 13 
T. 4-661, bears S. 29° 45’ W. 2.5 feet, and a pine tree 12’ in dia., blazed 
and marked B. T. 4-661, bears N. 63° 30’ E. 6.5 feet. 

Thence 8. 75° E. 1,046.2 feet to cor. No. 5,a pine post marked 5-661, 
being 4’’ x 4’ x 4’ in dime nsions, and set 2 feet dee ‘p. 

Thence 8S. 32° 49’ E. 1,025.75 feet to the N. side line of the Tidal Wave 
lode, 1,328.45 feet to the S. side line of the Tidal Wave lode, and 2,545.1 
feet to cor. No. 6, a pine post 4” x 4’ x 4’, marked 4-661, and set 2 ft. 
deep. 

Thence 8. 15° W. 540 teet to cor. No. 7,a pine post 4” x 4’ x 4’, marked 
7-661, and set 2 feet deep. 

Thenee N. 56° W. 1,689.1 feet to cor. No. 8, a pine post 4” x 4’ x 4’, 
marked 4-661, and set 2 feet deep. 

Thence N. 76° W. 1,492 feet te cor. No. , the pl: we of beginning, con- 

taining 124. 253 acres, more or 98 exclusive of the area in con- 
259 flict with the Tidal Wave lode, which is as follows: Beginning at 

the intersection of line 5-6 with the N. side line of the Tidal Wave 
lode. 

Thence 8S. 49° 31’ W. 820.2 feet. 

Thence S. 40° 29’ E. 300 feet. 

Thence N. 49° 31’ E. 779.8 feet. 
Thence N. 32° 49’ W. 302.7 feet, the place of beginning, containing 
5.591 acres. 
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From cor. No. 1, the S. W. cor. Sec. 18, T. 9 S., R. 8 W., bears S, 1° 
35’ 05.6 W. 1,688.17 feet. 

From cor. No. 2, a prominent mt. peak, name unknown, bears N, 55° 
30’ W., and another prominent peak, but name also unknown, bears N. 
32° 30’ W. 

Krom cor, No. 6, the east ! cor: Sec, 18, oe 9 S., R. SU bears No. 
54° O08’ 20.5’" E. 2,760.79 feet. Whenever no bearing trees are mentioned 
from the different corners, it was impracticable to take any. 


The said mining claim being of record in the office of the recorder of 


said county at Leadville, in the county and State aforesaid, the presumed 
general course or direction of the said Stinson placer being shown upon 
the plat posted herewith as near as can be determined from present develop- 
ment, this claim being for 124.253 acres, as shown upon the official plat 
posted herewith, the said mining premises hereby sought to be patented 
being bounded on the south by the Fanchon placer mining claim. Others, 
if any, are unknown. 
Any and all persons claiming adversely the mining ground, vein, lode, 
premises, or any portion thereof so described, surveyed, platted, and ap- 
plied for, are hereby notified that unless their adverse claims are 
260 = duly filed as according to law, and the regulations thereunder, within 
sixty days from the date hereof, with the register of the United 
States land office at Leadville, in the State of Colorado, they will be 
barred, in virtue of the provisions of said statute. 
J. A. SAWYER. 


Dated on the ground, this 10th day of February, A. D. 1880. 
Witness : 
Wa. GopFREY. 
J. F. ANDERSON. 


Subscribed and sworn to before me this 10th day of February, A. D. 
1880, and I hereby certify that I consider the above deponents credible 
and reliable witnesses, and that the foregoing affidavit and notice were 
read by each of them before their signatures were affixed thereto and 
the oath made by them. 

A. S. WESTON, 
Notary Public. 


(Endorsed: ) Case of the Stinson placer. Proof of posting notice and 
diagram on claim. Filed in the U.S. land office at Leadville, Colorado, 
February 11, 1880; Jno. J. Henry, register. 


Agreement of publisher. 


The undersigned, publisher and proprietor of the Weekly Chronicle, 

a weekly newspaper, published at Leadville, county of Lake, and State of 
Colorado, does hereby agree to publish a notice, dated United States land 
office, at Leadville, Colorado, February, 1880, required by Chapter six, of 
Title thirty-two, Revised Statutes of the United States, of the in- 

261 _=tentionof J. A. Sawyer to apply for a patent for his claim on the 
Stinson placer, situated in California mining district, county of 

Lake, State of Colorado, and to hold the said J. A. Sawyer alone responsible 
for the amount due for publishing the same. And it is hereby expressly 


=? 
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stipulated and agreed that no claim shall be made against the Government 
of the United States or its officers or agents for such publication. 
Witness my hand and seal, this — day of February, A. D. 1880. 
CHRONICLE Pus. Co. 
C. 8. 
Witness : 


(Endorsed: ) 5 Case of the Stinson placer. Agreement of publica- 
tion. Filed in the U.S, lnnel office at Leadville, Colorado, February ll, 
LSSOU: Jno. t Henry, register. 


Proof thet plat and notice it prine df posted Oi claim during time of publi- 
cation, 


STATE OF COLORADO, 
(ounty of Lake. 8x : 


J. A. Sawyer, being first duly sworn according to law, deposes and says, 
that he is claimant (and co-owner with, &c.,) in the Stinson placer mining. 
claim, situated in the California mining district, Lake County, Colorado, 
the official plat of which premises together with the notice of intention to 
apply for a patent therefor was posted thereow, on the tenth day of Feb- 

ruary, A. D. 1880, as fully set forth and deseribec. in the affidavit 
262 of William Godfrey and J. F. Anderson, dated the tenth day of 

February, A. D. 1880, which affidavit was duly filed in the office 
of the register, at Leadville, Colorado, in this case, and that the plat and 
notice so mentioned and described remained conspicuously posted upon 
said mining claim from the tenth day of February, A. D. 1880, until and 
including the twenty-sixth day of April, A. D. 1880, including the sixty 
days period during which notice of said application for patent was pub- 
lished in the newspaper. ! 

JAMES A. SAWYER. 


Subseribed and sworn to before me this twenty-sixth day of April, A. 
I). 1880; and I hereby certify that the foregoing affidavit was read to the 
said J, A. Sawyer previous to his name being subseribed thereto, and that 
deponent is a respectable person, to whose affidavit full faith and eredit 
should be given. 

A. S. Weston, 
Notary Publie. [SEAL. | . 


(Endorsed :) Case of the Stinson placer. Form FE. U.S. Mining Aet, 
May 10,1872. Proof that plat and notice remained posted on claim dur- 
ing notice of publication. .Filed in the U.S. land office at Leadville, 
Colorado, April 27, 1880; Jno. J. Henry, register. 


Pe gister’s certificate of posting notice for sity days. 


U.S. LAND OFFICE 
At Leadville, Col., April 27, 1880. 
[ hereby certify that the official plat of the Stinson placer was filed in 
this office on the — day of Febrdary, A. D. 1880, and that the attached 
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notice of the intention of J. A. Sawyer et al. to apply for a patent 


263 for the mining claim or premises embraced by said plat and de- 
scribed in the field notes of survey thereof, filed in said application, 
was posted conspicuous sly in this office on the — day of I ‘ebru: ary, A. D. 


1880, and remained so posted until the twe nty-sixth day of April, A. D. 
1880, being the full period of sixty consecutive days as required by law ; 
and that said plat remained in this office during that time, subject to ex- 
amination, and that no adverse claim thereto has been filed. 
Jno. J. HENRY, 
Regist r. 


(Endorsed :) Case of the Stinson placer. Form F. U.S. mining act. 
May 10, 1872. Register’s certificate of posting notice for sixty days. 
Filed in the U.S. land office at Leadville, Colorado, April 27, 1880 ; Jno. 
J. Henry, register. 


Rec iver’s receipt. 
(Duplicate to be given the purchaser.) 


Mineral entry. 
No. 285. 
Lot No. 661. 
U.S. LaAnp OFFICE 
Af Leadville. Col., April at. 1878. 
Received from James A. Sawyer the sum’ of three hundred and twelve 
50-100 dollars,the same being in full for the surface area embraced by 
survey No. 661 in the ——— of section ———,in township No. ——— 
of range No. —, meridian ; said mineral claim or lot of land 
264 being situate in California mining district, county of Lake, and 
State of Color ulo, aud known as the Stinson placer mining claim, 
embracing 124,253. acres, as shown by said survey. 


&, $31 2.50 + 


fea y 


WILLIAM k. BURCHINELL, 
Receiver. 
(Endorsed :) Receiver’s receipt. Case of the Stinson placer mining 
claim, lot No. 661, in T. R. in California mining district, Lake County, 
Colorado, claimed by James A. Sawyer. 


Register’s final certificate of entry. 

Mineral entry. 

No. 285. 

Lot No. 661. 

U.S. Lanp OFFICE. 
At Leadr ile Col.. April : 27, 1880. 

It is hereby certified that, in pursuance of the mining act of Congress, 
approved July 26, 1866, and the acts amendatory the weof, approved July 
9, 1870, and May 10, 1872, James A. Sawyer, whose post-office acd lress 
is Leadville, ¢ ‘colorado, on this day purchased that mineral claim or lot of 
land designated as survey No. 661, in the ——— of section , in 
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township No. ——-— of range ——-— meridian, situate, lying and being 
in the California mining district, in the county of Lake and State of 
Colorado, known as the Stinson placer mining claim, embracing ——— 
linear feet, with 124,298, acres of surface ground, as shown by said sur- 
vey, for which the said James A. Sawyer have this day made payment to 

the receiver in full, amounting to the sum of three hundred and 
260 twelve 50-100 dollars. 

Now, therefore, be it known that upon the presentation of this 
certificate to the Commissioner of the General Land Office, together with 
the plat, survey, and description of said claim, a patent shall issue there- 
upon to the said James A. Sawyer if all be found regular. 

Jno. J. HENRY, 
Register. 


*) 


(Endorsed :) Register’s final certificate of entry. Case of the Stinson 
placer mining claim of James A. Sawyer upon the ———, being lot No. 
661, in T., ——— of R. ———, California mining district, Lake County, 
Colorado, claimed by James .. Sawyer. 


Affidavit of citizenship. 


STATE OF COLORADO, 
County of Lake , 63 


J. A. Sawyer, being first duly sworn according to law, deposes and says, 
that he is the applicant for patent for the Stinson placer mining claim, 
situated in California mining district, county of Lake, Colorado ; that he 
is a native citizen of the United States, and is now a resident of Leadville, 
Colorado. 

JAMES A. SAWYER. 


Subscribed and sworn to before me this 10th day of February, A. D. 
LSSQ., 
[SEAL. | A. 5S. WEstTon, 
: Notary Public. 


266 (Endorsed:) 2 Case of the Stinson placer. U.S. mining act, 

May 10, 1872. Affidavit of citizenship. Filed in the U.S. land 
office at Leadville, Colorado, February 11, 1880. Jno. J. Henry, reg- 
ister. : 


Certificate that no suit is pending. 


STATE OF COLORADO, 
County of Lake, NS? 

I, Charles W. Taylor, clerk of the district court in and for Lake County, 
Colorado, do hereby certify that there is now no suit or action of any 
character pending in said court involving the right of possession to any 
portion of the Stinson placer mining claim, and that there has been no 
litigation beforee said court affecting the title to said claim, or any part 
thereof, for —— years last past other than what has been finally decided 
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in favor of J. A. Sawyer et al., applicants for a patent to said placer 
claim. 

In witness whereof I have hereunto set my hand and affixed. the seal 
of said court, at my office in Leadville, Col., this 27 day of April, A. D. 
1880. : 

Cuas. W. ‘TAYLOR, 
Clerk of the District Court, Lake County, (olorado, 
[SEAL. | By Wu. RayMonp, 
Deputy. 


(Endorsed :) Case of the Stinson placer. Certificate that no suit 
267 is pending. Filed in the U.S. land office at Leadville, Colorado, 
April 27, 1880. Jno. J. Henry, register. 


UNITED STATES LAND CFFICE, 
Leadville, Col.. May LSth. 1SS80. 
Hon. COMMISSIONER GENERAL LAND OFFICE: 
Srr: I have the honor to transmit herewith papers in the case of the 
Stinson placer, mineral entry No. 285, omitted in my letter of April 30, 


1’80. 


9 


Very respectfully, your ob’d’t serv’t, 
Ww. K. BURCHINELL, 


> on 
Reece sor. 


7. 


(Endorsed :) 1880. U 8S. land office, Leadville, May 18, 1880. Re- 
ceiver transmits papers in case of Stinson placer, omitted in former letter. 


N. May 37, 1880. 
Regist r’s certificate of posting notre for siaty days, 


UNITED STates LAND OFFICE, 
Af Leadville. Col.. April oFth. LSS0. 

I hereby certify that the official plat of the Stinson placer, designated 
by the surveyor-general as lot No. 661, was filed in this office on the 
eleventh day of February, A. D. 1880, and that the attached notice of 
the intention of J. A. Sawyer to apply for a patent for the mining claim 
or premises embraced by said plat, and described in the field notes of 
survey thereof, filed in said. application, was posted conspicuously in 

this office on the fourteenth day of February, A. D. 1880, and re- 
268 mained so posted until the twenty-sixth day of April, A. D. 1880, 

being the full period of sixty conse/utive days during the period 
of publication as required by law, and that said plat remained in this 
office during that time, subject to examination, and that no adverse claim 
thereto has been filed. 


) 
Regist gt 
Wa. K. BurRcHINELL, 
Receiver. 
(Endorsed :) Case of the Stinson placer. Register’s certificate of post- 
ing notice for sixty days. Filed in the U.S. land office at Leadville, 
Colorado, Ap’ 27th, 1880. Wm. K. Burchinell, receiver. 
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Proof that no known veins exist in a placer mining claim, 


STATE OF COLORADO, 
(Clonnty oO] Lake, Ba ° 


Wim. Godfrey and J, I. Anderson, of the said county and State, being 
first duly sworn, cach for himself, deposes and says, that he is well ae- 
quainted with the Stinson placer mining claim, embracing 124,253 aeres, 
situated in the*California nfining district, in the county of Lake and State 
of Colorado, owned and worked by J. A. Sawyer, applicant for United 
States patent ; that for many years he has resided near, and often been upon, 
the said mining premises, and that no known vein or veins of quartz, or 
other rock in place, bearing gold, silver, cinnabar, lead, tin, or copper 
exist on said mining claim, or any part thereof, so far as he knows, and he 

verily believes that none exist thereon. And further, that he has 
269 no interest whatever in the said placer mine, Stinson. 
J. I’. ANDERSON, 
Wa. GODFREY. 


Subseribed and sworn to before me this 14th day of February, A. D. 
1X0). 
[ SEAL. | A. 5. Weston, 
Notary Public. 


May 10, 1872. Proof that no known veins exist in a placer mining claim, 
Kiled in the U.S. land office at Leadville, Colorado, February 11, 1880, 
Jno. J. Henry, register. 


(kendorsed:) Case of the Stinsen placer. orm (). U.S. mining act, 
il 


4 L pplication for patent, 


STATE OF COLORADO, 
( onjly oO] Lake. ss . 


Application for patent for the Stinson placer mining claim, 


To the REGISTER AND RECEIVER OF THE U.S. LAND OFFICE 
at Leadvill ( vlorado. 


J. A. Sawver, being duly sworn according to law, deposes and says, 
that in virtue of a compliance with the mining rules, regulations, and cus- 
toms, by himself, the said J. A. Sawver, applicant tor patent herein, has 
become the owner of, and is in the actual, quiet, and undisturbed posses- 
sion of 124,253 aeres of the Stinson placer for the convenient working 
thereof as allowed bv local rules and customs of miners; said mineral 

elaim and surface ground being situated in the California mining 
270 ~~ district, county of Lake and State of Colorado, and be’ more par- 

ticularly set forth and deseribed in the official field-notes of survey 
thereof, hereto attached, dated 28th day of January, A. D. 1880, and in 
the official plat of said survey, now posted conspicuously upen said mining 
claims or premises, a copy of which ts filed herewith. Deponent further 
states that the facts relative to the right of possession of himself to said 


| 
| 
: 
| 
/ 
; 
| 
| 
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mining claim and surface ground, so surveyed and platted, are substan- 
tially as follows, to wit: 

Said placer was lozated the 12th day of November, A. D. 187), by J. 
A. Sawyer et al. Recorded the 13th of November, A. D. 1879, °» ‘wok 
“Q,” at page 234 of the records of said county of Lake. Relocated the 
5th day of December, A. D. 1879, by J. A. Sawyer, W. Arens, T. H. 
Renus, A. M. Rucker, M. J. David, O. S. Crowther, P. Hendersan, L. 
Rucker, recorder in book P, at page 464 of the records of said county 
of Lake. 

Thereafter, as shown by the abstract of title, W. Arens, T. H. Reims, 
A.M. Rucker, M. J. David, O.S. Crowther, P. Henderson, and L. Rucker 
conveyed all of their right, title, and interest to J. A. Sawyer, which will 
more fully appear by reference to the copy of the original record of loca- 
tion and the abstract of title hereto attached and made a part of this affi- 
davit; the value of the labor done and the improvements made upon said 
Stinson placer claim by himself and other locators being equal to the sum 
of five hundred dollars, and said improvements consist of a cabin shaft and 
pits, as shown upon the plat and described in the field-notes. In consid- 
eration of which facts and in conformity with the provisions of chapter six, 

of title thirty-two, of the Revised Statutes of the United States, ap- 
271 plication is hereby made for and in behalf of said Stinson placer for 
a patent from the Government of the United States for the said 
Stinson placer mining claim and the surface ground so officially surveyed 
and platted. 
JAMES A, SAWYER. 


Subseribed and sworn to before me this 10th day of February, A. D. 
1880. And I hereby certify that I consider the above deponent a credit- 
able and reliable person ; and that the foregoing affidavit to which was 
attached the field-notes of survey of the Stinson placer mining claim was 
read and examined by him before his signature was aflixed thereto and 
the oath made by him. 

[SEAL. | ; A. S. WESTERN, 

Notary, Place i 


(Endorsed :) Case of the Stinson placer. Application for patent for 
mining claim. Applicant, A. D. 18—. Filed on the U.S. land office at 
Leadville, Colorado, February 11,1880. Jno. J. Henry, register. 


Proof that iO leno n veins exist ini a pater WT claim. 


STATE OF COLORADO, 
County of Lake, as: 

J. A. Sawyer, of the said county and State, being first duly sworn, each 
for himself, deposes and says, that he is well acquainted with the Stin- 
son placer mining claim, embracing 124,253 acres, situated in the Cali- 

fornia mining district, in the county of Lake and State of Colorado, 
272 owned and worked by J. A. Sawyer, applicant for United States 
patent ; that for many years he has resided near, and often been 
upon, the said mining premises, and that no known vein or veins of quartz, 
or other rock in place, bearing gold, silver, cinnabar, lead, tin, or copper 
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exist on said mining claim, or on any part thereof, so far as he knows, and 
he verily believes that none exist thereon. And further, that he is the 
applicant for a patent to the said placer mine, Stinson. 

7 JAMES A, SAWYER. 


Subseribed and sworn to before me this day of April, A. D. 1880. 
[SEAL. | | A. S. Weston, 
‘ Notary Publie. 


(Endorsed :) Case of the Stinson placer. Form Q. U. S. mining aet, 
May 10,1872. Proofthat no known veins exist in a placer mining claim, 
Filed in the U.S. land office at Leadville, Colorado, April 4 1880, Jno. 
d. Henry, register. 


Statement and charge of fee x. 


STATE OF COLORADO, 
County of Lake, SS: 


J. A. Sawver, being first duly sworn according to law, deposes and says 
that he is one of the applicants for patent for the Stinson placer, in Cali- 
fornia mining district, county of Lake, State of Colorado, under the pro- 
visions of the act of Congress approved May 10, 1872, and that in the 
prosecution of said application he has paid out the following amount, viz: 

To the credit of the surveyor-general’s office, $25.00 (twenty-five 
273 dollars); for surveying, $75.00 (seventy-five dollars); for filing 
in the local land office, $10.00 (ten dollars); for publication of 
notice, 828.00 (twenty-eight dollars), and for the land embraced in his 
claim, $312.50 (three hundred and twelve and ,°.°, dollars). James A. 
Sawyer. 

Subscribed and sworn to before me this twenty-sixth day of April, A. 
1). ISSO. 

[SEAL. | A. S. WEsTOoN, 
Notary Publie. 


(Endorsed :) Case of the Stinson placer. Form]. U.S. mining aet, 
Mav 10. 1872. Statement and charge of fees. Filed in the U.S. land 
othice at lu adville, ( ‘olorado, April Zs. LSS, Jno. J Henry, register. 


Athdarit of fli hundred dollars maprov ments, 


STATE OF COLORADO, 
(‘ounty of Lak eee 


Wim. Godfrey and J. F. Anderson, of lawful age, being first duly sworn 
according to law, depose and say that they are acquainted with the the 
Stinson placer mining claim in California.mining district, county and 
State atoresaid, for which J. A. Sawyer has made application for patent 
under the provisions of chapter six of title thirty-two, Revised Statutes of 
the United States, and that the labor done and the improvements made 
thereon by the applicant and his grantors exceed five hundred dollars in 
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value, and said improvements consist of a cabin, a shaft, and pits as shown 

upon the plat. 
Wa. GopFREY. 

J. F. ANDERSON. 


274 Subscribed and sworn to betore me this 10th day of February, 
A. D. 1880. 
[SEAL. | A. S. WEsToN, 
Notary Public. 


(Endorsed :) 4. Case of the Stinson Placer. Affidavit of five hundred 
dollars improvements. Tiled in the U.S. land ofhee at Leadville, Colo- 
rado, February 11,1880. Jno. J. Henry, register, 


Register’s certificate of posting notice for siaty days. 


Unirep Srates LAND OFFICE, 
At Leadville, Col., April 27th, 1880. 

I hereby certify that the official plat of the Fanchon placer, designated 
by the surveyor-gener: al as lot No. 660, was filed in this office on the eley- 
enth day of February, A. D. 1880, and that the attached notice of the in- 
tention of J. A. Sawver to apply for a patent for the mining claim or 
premises embraced by said plat, and deseribed in the field notes of survey 
thereof filed in said applic ‘ation, was posted conspicuously in this office on 
the fourteenth day of February, A. D. 1880, and remained so posted until 
the twenty-sixth day of April, A. D. 1880, being the full period of sixty 
consecutive days during the period of publication as required by law ; and 
that said plat remained in this office during that time, subject to examina- 
tion, and that no adverse claim thereto has been filed. 

, Regist j’. 
Wa. K. BeRCHINELL, 
he i Lie - 
276 (Endorsed :) Case of the anc hon placer. Register’s certificate 
of posting notice for sixty days. Filed in the U.S. land office at 
Leadville, Colorado, Ap’] 27th, 1880. Wm, I. Burchinell, receiver. 


Proof of publication. 
STATE OF COLORADO, 
County of Lake, ss: 

C. C. Davis, being first duly sworn, deposes and says that he is the 
——-— of the Carbonate Weekly C’ronicle, a newspaper published at 
Leadville, in Lake County, in the State of Colorado ; that the notice of the 
application fora patent for the Stinson placer mining claim, of which a 


copy is hereto attached, was first published in said newspaper in its Issue 


dated the fourteenth of February, 1880, and was published in each (weekly) 
issue of said newspaper for ten consecutive weeks thereafter, the full period 


of sixty days, the last publication thereof being in the issue dated the 


twenty-fourth of April, 1880. 
C. C. Davis. 


Subscribed and sworn to before me this 27 day of April, A. D. 1880. 


[SEAL. | A. S. WESTERN, 
Notary Publhe. 


> 
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Mining application No. 450.—United States land office. 
277 LEADVILLE, Co.o., February 11, 1880. 

Notice is hereby given that J. A. Sawyer, whose post-office address 
is Leadville, Colorado, has this day filed his application for a patent for 
124.253 aeres of the Stinson placer, situated in California mining dis- 
trict, county of Lake and State of Colorado, and designated by the fiele l- 
notes and official plat on file in this oftice as lot No. 661, which is deseribed 
as follows, to wit: 

Beginning at corner No, 1, being the same as corner No. 1 of the Fan- 
chon placer, U.S. Survey No, 660, whence the southwest corner section 18, 
township 9 south, rs inge 80° west, bears south 1° 35’ 05.6” west, 1688.17 
feet: thenee north 75° 35’ west, 1295.7 feet to. corner No.2; thence north 
5° east, 665 feet to corner No.3; thence north 70° 10°, east, 1910 feet 
to corner No. 4: thenee south 75° east, 1016.2 feet to corner No. 
5: thence south 32° 49’ east, 2545.1 feet to corner No.6; from which 
the east |} corner section 18, township 9 south, range 80 west, bears 
north 54° O8' 29.5” east, 2760.79 feet; thence south 15° west, 540 feet to 
corner No. 7: thence north 56° west, 1689.1 feet to corner No. 8; thence 
north 76° west, 1492 feet to corner No. 1, the place of beginning, contain- 
ing 124.253 acres, exclusive of the area in conflict with the Tidal Wave 
lode,as follows: Beginning at the intersection of line 5 and 6 with the 
north side line of the Tidal Wave lode; thence south 49° 31’ west, 820.2 
feet: thence south 40° 29’ east, 300 feet; thence north 49° 31’ east, 779.8 
feet; thence north 52° 49’ west, 302.7. feet, the pl: we of beginning, con- 
taining 5.51 aeres. Magnetic variation 15° east. The location of this 

mine is recorded in the recorder’s oftice of Lake County, in Book 2] 
278 of pre-emptions; the adjo‘ning claim on the south, the Fanchon 
placer; others, if any, are unknown. 

Any and all persons claiming adversely any portion of said Stinson 
placer mine or surface ground are required to file their adverse claim with 
the register of the United States land office at Leadville, in the State of 
Colorado, during the sixty days’ period of publication hereof, or they will 
be barred by virtue of the provisions of the statute. 

Jno. J. HENRY, 
Regist ve 
Ws. K. BURCHINELL, 
Ree Lr i’. 
A.®S WESTON, Atty for Applheaunt, 
(First publication Keb. 7 LSS), ) 


(Endorsed :) Case of the Stinson placer. Form H. U.S. mining act. 
May 10,1882. Proof of publication. Filed in the U.S. land ofhee at 
Leadville, Colorado, April 27, 1880. Jno. J. Henry, register. 

Abstract of tith fo the Stinson place ,. 

Book (). 

Page 464. ° 

14891. 


Relocation certificate Stinson place = 
Know all men by these presents: 


That we, the undersigned, J. A. Sawyer, W. Arens, T. H. Reims, A. M. 
Rucker, M. J. David, O. S. Crowther, P. Henderson, and L. Rucker, of the 
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county of Lake, State of Cajorado, claim by right of discovery and reloca- 
tion the Stinson placer claim, containing 129 76-100 acres, situated in Cali- 
fornia mining district, in Lake County, State of Colorado, on the 
275 divide between Colorado Guleh and Lake Creek, about six miles 
west of Leadville, Colorado, and is further described by metes and 
bounds as follows, to wit: Beginning at cor. No. 1, being the same as cor. 
No.1 of the Fanchon placer; thence N.75° 55’ W., 1295.7 teet to cor. 
No. 2, being the same as cor. No. 7 of the Fanchon placer. 
Thence N, 5° 00’ E., 665.0 feet to cor. No. 3. 
Thence N, 70° 10’ E., 1910.0 feet to cor. No. 4. 
Thence S. 75° 00’ E., 1046 feet to cor. No. 5. 
Thence S. 32° 49’ E., 2545.1 feet to cor. No. 6. 
Thence 8. 15° 00’ W., 540.0 feet to cor. No. 7. 
Thence N. 56° 00 W.., 1689.1 feet to cor. No. &. 
Thence N. 76° 00’ W., 1492.0 feet to cor. No. 1, 
the place of beginning. From cor. No. 2 a prominent m’t’n peak, name 
unknown, bears N. 55° 30’ W., and another peak, name unknown, bears 
N,. 32° 30’ W., no peaks being in sight from any other corners. Date of 
original certificate, Nov. 12, 1879. Recorded in Lake County records, 
Book Q. P. (234), Nov. 13, 1879. Date of relocation, Dee. 5, 1879. 
J. A. SAWYER. 
: W. ARENs. 
T. H. Res. 
A. M. RUCKER. 
M. J. Davin. 
©, S. CROWTHER. 
P. HENDERSON. 
S. RUCKER. 
Recorded January 12th at 11.30 a. m. 


Location ce rtificate, Stinson place , claim, 
Book Q. 
Page 234. 


11924. 


Know all men by these presents : 


That we, J. A. Sawyer, W. Arens, T. H. Rermss, A. M. Rucker, M. J. 
David, O. 8. Crowther, P. Henderson, L. Rucker, of the county of Lake, 
State of Colorado, claim by right of discovery and location the Stin- 

280 = son placer claim, containing 130.03 acres, situated on the divide 
between Colorado Gulch and Lake Creek, about six miles west of 
Leadville, Colorado, and described as follows, to wit: Beginning at corner 
No. 1, and being the same as corner No. 1, Fanchon placer, thence N. 76° 
18’ W., 1266.05 feet to corner No. 2, the same as corner No. 2, Fanchon 
placer ; thence N. 5° E., 658 feet to corner number 3; thence N. 77° E,, 
79 feet to corner No. 4; thence N. 65° E., 1122 feet to corner No. 5; thence 
S. 75° E., 1041 feet to corner No. 6; thence S, 29° E., 1857 feet to corner 
No. 7: thenee S. 57° E., 359 feet to corner No. 8; thence S, 29° E., 346 
feet to corner No. 9; thence S. 15° W., 540 feet to corner No. 10, thence 
N. 56° W., 1700 ft. to corner No. 11; thence N. 76° W., 1500 feet to 
corner number 1, to the place of beginning. From corner No. 3, Fanchon 


~ 2? 
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placer, Mt. Sheridan bears 8, 71° 22’ E.; peak on Mosquito bears N. 76° 
33’ E. (no peaks in sight) from the corners of this placer. Located June 
10,1879. Date of certificate, November 12th, 1879. Reeorded Nov. 13th, 
1879, at 9 a. m. : 

18793. Bk. 38, pg. 231. W. Arens, T. H. Raines, Percival Hender- 
son, A. M. Rucker, M. J. David (“no sig.”’), O. S. Crowther, L. Rucker 
(“nosig.”), to J. A. Sawyer.—Quitelaim deed, dated Feb. 2d, 1880. Ack, 
Feb. 2d, 1880. Record Mar, 22d. Consideration, 500.00. Conveys 
Stinson placer & other property. 

20064. Mark J. David to J. A. Sawyer.—Quitclaim deed d’t’d Apr. 
13, 1880. Ack. Apr. 13, 1880. Reeord Apr. 15, 1880. Consideration, 

10.00. Conveys his interest in the Stinson placer & other property 
281 20179. Louis Rucker to J. A. Sawyer.—Quitelaim deed d’t’d 

Mar. 3ist, 1880. Ack. Apr. Ist, 1880. Record. Apr. 17, 1880. 
Consideration 10.00 conveys Ist p’ty’s interest in the Stinson placer & 
other property. 


I, Joseph H. Wells, clerk and recorder in and for said county, in the 
State aforesaid, do hereby certify that the within and foregoing is a true 
and correct abstract of title to the Stinson placer, and sets forth all trans- 
fers to or from the within-named parties of said placer, as the same appears 
of record in my office. 

Witness my hand and official seal this the 17th day of April, A. D, 
L880, at 6 p. m. 

Jos. H. WELLS, 


(lerk and Recorder. 


[SEAL. | Gro. F. WOLVERTON, 
Deputy. 


(Endorsed :) Case of the Stinson placer. Abstract of title. Filed in 
the U. S. land office, at Leadville, Colorado, April 27, 1880. Jno. J. 
Henry, register, 


282 Kxurbir E.—R. HM. B., Evraminer. 
Tron Siler i’ Minina Company.” — Certificate of Incorporation. 
STATE OF NEW YORK, 
City and County of New York, 88? 

We, William H. Stevens, George D. Roberts, George B. Robinson, and 
Richard C. McCormick, citizens of the United States, and residents of the 
State of New York, hereby associate together for the purpose of making a 
corporation under the laws of the State of New York, authorizing the 
formation of corporations for mining and other purposes, and in compli- 
ance with the provisions of said laws, we do hereby state and certify : 

First. That the corporate name of this company is and shall be the 
“Tron Silver Mining Company.” 

Second. That this company is formed for the objects and purposes of 
mining gold, silver, copper, and other Ores anc minerals, ancl separating 
the metals therefrom. 

Third. That the amount of the capital stock of this company is and 
shall be ten million dollars, divided into five hundred thousand shares of 
the par value of twenty dollars each. 
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Fourth. That the existence of this company shall continue for 
283 the term of fifty years. | 

Fifth. That the number of trustees who shall manage the con- 
cerns and business affairs of ‘this company is, and shall be, nine, and 
George D, Roberts, Richard C. MeCormick, James D. Smith, Steven D. 
White, Charles L. Perkins, and Luther R. Marsh, all of whom are citi- 
zens of the United States and residents of the State of New York, and 
William H. Stevens, a resident of Detroit, Michigan, and George B. Rob- 
inson, a resident of Leadville, Colorado, and Jonas H. French, a resident 
of Boston, Massachusetts, are citizens of the United States, are the names 
of the persons who shall be such trustees for the first vear. 

Sixth. That the principal office and the principal place of business of 
this company shall be located in the city and county of New York, State 
of New York, but the mining operations and the separating of the metals 
from ores are to be carried on out of this State, viz, in Lake County, State 
of Colorado, and elsewhere in said State. 

Seventh. That said company shall have power to purchase mines and 
other property necessary for carrying on its business and issue full paid 
stock in payment therefor. 

In witness whereof we have hereto set our hands and seals this second 
day of March, one thousand eight hundred and eighty. | 


WILLIAM H. STEVENS. |SEAL. 
G. D. RopBerts. my, 
284 Gro. B. Roprnson. sat. 
kh. C. McCormick. =, 


STATE OF NEw YORK, 
City and ¢ ounty of New York, ss: 

Be it remembered that on this 2nd day of March, A. D. 1880, before 
me, William H. Clarkson, a notary public of the State of New York, in 
and for the county of New York, duly commissioned and sworn, and 
dwelling in said city of New York, personally came William H. Stevens, 
George D. Roberts, George B. Robinson, and Richard C. MeCormick, to 
me personally known to be the same persons described in, and who exe- 
cuted the foregoing instrument, who signed and sealed the same in my 
presence, and acknowledged to me that thev had executed the same as their 
free act and deed for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and athxed my no- 
tarial seal this 2nd day of March, A. D. 1880. 

[SEAL. | Wintuiim H.-CLARrKSON, 

Notary Public, Stat of New York. New York. 
Ll? broadway, | ae gl City. 


(Endorsed :) The Iron Silver Mining Company certificate of incorpora- 
tion. State of New York. Office of th secretary of State. liled 
March 4, 1880. 

ANSON B. Woop. 
Lh puty Se eretary of State . 
285 STATE OF NEw YORK, 
City and County of New York, ss: 

I, William A. Butler, clerk of the said city and county, and clerk of 

the supreme court of said State for said county, do certify that I have com- 
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pared the preceding with the original certificate of incorporation of “The 
Iron Silver Mining Company,” on file in my office, and that the same is 
a correct duplicate theretrom, and of the whole of such original. En- 
dorsed, filed third Mareh, 1880. 

[In witness whereof I have hereunto subseribed my name and affixed my 
official seal this 3d day of March, 1880. 

R WitiiaAm A. BuT Ler, Clerk. 
STATE OF NEW YORK, 
Office of the Seer fary of State, x2: 

[ have compared the preceding with the duplicate original certificate of 
incorporation of the [ron Silver Mining Company, with acknowledgment 
thereto annexed, filed in this office on the fourth day of March, 1880, and 
do hereby certify the same to be a correct transeript therefrom, and of the 

whole of said duplicate original. 
286 Witness my hand and the seal of office of the seeretary of State, 
at the city of Albany, this ninth day of March, one thousand eight 
hundred and eighty. 

[STATE SEAL. | Anson S. Woop, 

Deputy Secretary of State. 

Filed at 10 a. m., Mar. 22, 1880. | 

Jos. H. Weis, Recorder. 
kK. ‘T. Wotverton, Deputy. 
STATE OF COLORADO, 3 ' 
County of Lake, RS 2 

[, Fk. M. Reardon, clerk and recorder in and for said county, in the 
State aforesaid, do hereby certify that the within and foregoing Is a true 
and correct copy of cert. of incorporation, No. 18803, as appears on file in 
my office. 

Witness my hand and official seal this 14th day of Feb’y, A. D. 1884. 
| SEAL. | I’. M. REARDON, 

Clerk and Recorder. 
(Endorsed :) Copy of certificate of incorporation of Lron Silver Mining 


Co. 
287 Exuipit F.—R. Hf. B., Examiner. 


No. O519%. 
Book ( ), 
Page 176, 


STATE OF COLORADO, 
Lak County, SS? 

The Paxton lode, located by James A. Sawyers on the 25th day of July, 
A. D. 1879, claim 1,500 feet horizontal linear measure, 1,290 on the east 
side and 200 feet on the west side of Discovery shaft, and 288 feet on the 
south side of Discovery shaft and 12 feet on the north side of Discovery 
shaft. Said Paxton lode claim is marked and described by a substantial 
stake at each of the four corners, also a stake at the center of each side 
line, is situated in the California mining district, Lake County, State of 
Colorado, and described by metes and bounds as follows: Beginning at 
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corner No. 1, which bears E. 36° N. 200 feet from S. W. cor. of the 
Ferguson lode, and 55° W. from Spruce pine tree 16 in. diam., marked 
B. T. P. L.; thence east 36° N. 330 feet to cor. No. 2 N. line; thence E. 
22° N. 1,170 feet to cor. No. 3, N. E. cor. ; thence south 55° E. 330 tee 
to cor. No. 4. >. kK. one. ? thence W. a i. 1.170 feet to cor. No. o, Ss. 
line; thence W. 36° S. 330 feet to — No. 6,58. W. cor.; thenee N. 55‘ 
W. 300 feet to cor. No. 1, being the point of beginning. Said claim is in 
Buftalo Gulch, west of the Arkansas River, and are the surface boundaries 
of above-named lode claim, more fully and clearly described in the field- 
notes of the surveyor accompanying, and made part of this certificate. 
The individual interest of the several locators is as follows, to wit: 
Survey made July 25th, 1879, by Morgan Crane, U.S. mineral land 
surveyor, | 
Recorded Juiy 28th, 1879, at 2 o’clock p. m. 
Jas. H. WELLS, 
' , Le corder, 
288 kK. T. WoLvVertTon, 
Deputy. 


STATE OF COLORADO, 
Lake County, 88 : 

I, J. W. Jacque, clerk and recorder in and for said county, in the State 
aforesaid, do hereby certify that the within and foregoing is a true and 
correct copy of location cert’f. of “ Paxton” lode No, 6319, as appears of 
record in my office, in Book O, page 176. 7 

Witness my hand and official seal this 23d day of Feb’y, A. D. 1884. 

(SEAL. | KF, M. Rearpoy, 

Clerk and Recorder. 


(Endorsed:) Copy. Location Paxton lode. 


.Exuipit G.—R. H. B., Examiner. 
No. 6318. 
Book O. 


STATE OF COLORADO, 
Lake County, ss: 

The Ferguson lode, located by James A. Sawyers on the 24th day of 
July, A. D. 1879. Claim 1,500 feet horizontal linear measure, 205 feet 
on the west side and 1,295 feet on the east side of Discovery shaft, and 
160 feet on the south side of Discovery, and 160 feet on the north side of 

Discovery, said Ferguson claim is marked and deseribed by a 
289 substantial stake at each of the four corners, and also a stake at 

the center of each side line, is situated in the California mining 
district, Lake County, State of Colorado, is described by metes and bounds 
as follows, to wit: Beginning at corner No. 1, which is the same as cor. 
No. 1 N. E. cor. of the Lizzie Bell lode, same being of record ; thence 
S. 11° E. 300 feet to cor. No. 2 N. E.; thence W.:36° S. 750 feet to cor. 
No. 3S. line centre stake; thence W. 36° S. 750 feet to co. No. 48. W. 
cor.; thence 8. 11° W. 300 feet to cor. No. 5 N. W. cor; the E. 36° N. 


~ 


750 feet to cor. No. 6 N. line centre stake ; thence E. 36° N. 750 feet to 
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cor. No. 1, being the joint of beginning. Said claim is in Buffalo Gulch, 
west of Arkansas River, and are the surface boundaries of above-named 
lode claim, more fully and clearly deseribed in the field-notes of the sur- 
vevor accompanying and made part of this certificate. 
The individual interest of the several locators is as follows, to wit: 
Survey made July 24th, 1879, by Morgan Crane, U.S. mineral land 
survevor, 
Recorded July 28th,1879, at 2 o’clock p. m. 
Jos. H. WELLS, 
Recorder. 
kK. T. WoLvertTon, 


Deputy. 
STATE OF COLORADO, 
County of Lathe, ss: 
2893 [, J. W. Jacque, clerk and recorder in and for said county, 


the State aforesaid, do hereby certify that the within and fore- 
going is a true and correct copy of location cert’f. of “ Ferguson ” lode, 
No. 6: 18, as appears of record in my office, in Book O, page 175. 
Witness my hand and official seal, this 23d d: ay of Feb’y, A. D. 1884. 
[SEAL. | IF. M. REARDON. 
Clerk and Recorder. 


(Endorsed :) Copy location Ferguson lode. G. Exhibit G. R. H. B., 
examiner, . 


Exuinit H.—R. H. B., Examiner. 
No. 5523. 
Book ¢ ). 


» : va. 
Page 72. 


STATE OF COLORADO, 
Lake County, : 

Know all men by das seinnente that I, the undersigned, have this 28th 
day of June, 1879, claimed by right of location fifteen hundred feet linear 
and horizontal measurement in length, and three hundred feet in width, 
on the Andrew Jackson lode along the vein thereof, with all its spurs, dips, 
variations, and angles, together with the amount of surface necessary for 
working the same,and allowed by law ; 845 feet of said lode so located ly- 
ing and being S. 88° E., of the Discovery shaft on said lode, and 655 feet 
being N. 88° W. of said shaft. Said lode being situated in Independent 

mining district. The location and bounds of said claim marked 

290 and described more particularly as follows, to wit: 
aE at corner No. 1,a well-marked post, same as N. 
W. cor. No. 4, of Lulu May lode, whence bears a spruce pine 8 in. 
diameter, S. 18° E. 5 ft. Thenee on south side line, S. 88° E., 750 ft. 
to centre post in stones 1,500 ft. to 5. EK. cor. No. 2, marked A. J. 
L.. No. 2, whence bears a spruce pine 18 in. in diameter, S. 68° 35’ E. 9 
ft. Corner No. 2 is same as cor, No. 3 of Lulu May lode claim. Thence 
on east end line, N. 2° E. 300 ft. to N. E. corner No. 3, marked A. J. 
L. No. 3, whence bears a spruce pine 12 in. diameter, N. 48° E. 19 ft. 
Thence on north side line N, 88° W. 750 a to centre post in stones & 
1,500 ft. to N. W. corner No. 4, marked A. J. L. No. 4, whence bears 
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spruce pine 14 in. diameter, N. 45° W.19 ft. Thence on west end line, S. 
2° W. 300 ft. to corner No. 1, the place of beginning. Discovery is a shaft 
103 ft. deep, in which mineral in place was discovered June 18th, 1879, 
at a depth of 9 feet, in the county of Lake and State of Colorado. 
JAMES A. SAWYER, 
Attest : 
J. L. McMAnns, JR., 
Surveyor. 
Recorded July 10th, at 3 p. m., 1879. 
Jas. H. WELLS, 
" Records . 
kK. T. WoLveERron, 
Deputy. 
STATE OF COLORADO, 
County of Lake, ss: : 
291 [, F. M. Reardon, clerk and recorder in and for said county, in 
the State aforesaid, do hereby certify that the within and foregoing 
is a true and correct copy of location certificate No, 5523, as appears ot 
record in my office, in book O, page 72. 
Witness my hand and official seal this 14th day of Feb’y A. D. 1884. 
[SEAL. | I. M. EEARDON, 
é/ rk and leecorder. 
(Endorsed :) Copy location of Andrew Jackson lode. 


Exuisit L.—R. HH. B., Evaminer. 
No. 5526. 
Book (), 
Page 78. 


STATE OF COLORADO, 
Lake County, ss; 

Know all men by these presents that we, the undersigned, have this 
28th day of June, 1879, claimed by right of location fifteen hundred feet 
linear and horizontal measurement in length and 300 feet in width on the 

jonanza Queen lode, along the vein thereof, with all its spurs, dips, varia- 
tions and angles, together with the amount of surface necessary for work- 
ing the same and allowed by law, 30 feet of said so located lying and being 
N. 50° E. of the Discovery shaft on said lode, and 1,470 feet being 
292 S. 50° W. of said shaft, said lode being situated in Independence 
mining district, the location and bounds of said claim being marked 

and described more particularly as follows, to wit: 

Beginning at corner No. 1, a well-marked post at N. W. corner of claim, 
whence bear Discovery shaft S. 66° 15’ E. 137 ft., spruce pine 12 in. di- 
am’ter S. 11° 30’ E. 6 ft.; thence on west side line S. 50° W. 750 ft. to 
center post in stones & 1500 ft. to S. W. cor. No. 4 marked S, W. eor. b. 
Q. L. No. 2, whence bears spruce pine 20 in. diameter N.37° 16’ E. 29; 
thence on south end line 8S. 76° 30’ E. 325 ft. to S. E. corner No. 3, 
marked b. Q. L. No. 3, whence bears spruce pine 18 in. diameter N, 22° 
15’ W. 22 ft. & Mt. Sheridan 8. 72° 15’ E.; thence on east side line N; 
50° E. 750 ft. to center post & 1,500 ft. to N. E. corner No. 4, marked 
B. Q. L. No. 4, whence bears a spruce pine 10 in. diameter 8S. 80° W. 16 


UNITED STATES VS. IRON SILVER MINING CO, ET AL. 145 


tt.; thence on north end line N. 76° 30’ W. 3 . to N. W. cor. No. 1, 
the place of beginning. 
Discovery is a shaft 12 ft. deep, in which mineral in place was diseov- 
ered June 18th, 1879, at a depth of 9 ft. 
James A. Sawyer ownes one-half (}) in the Bonanza Queen lode claim, 
and Henry Kaufman & A. Raymond own each one-fourth (4) interest. 
In the county of Lake and State of Colorado. 
JAMES A. SAWYER (3). 
Henry KAUFMAN (4). 
\. RAYMOND (}4). 
Attest : J. L. McManns, Jr., 
Surveyor. 
Recorded July 10, at 3 p. m., 1879. 
293 7 Jos. H. Weis, Recorder. 
Kk. T. Woitverton, Deputy. 


STATE OF COLORADO, 
( ounty of Lake. SR: 

lL, fF. M. Reardon, clerk and recorder in and for said county, in the 
State aforesaid, do hereby certify that the within and foregoing is a true 
and correct copy of location certificate No, 5526, as appears of record 
my office, in book O, page 78. Witness my hand and official seal this 
l4th day of Feb’y, A. D. 1884. 

(S’e'd) 

[SEAL. | I. M. REARDON, 

(Clerk and Recorder. 


(Endorsed :) Copy of location of Bonanza Queen lode. 


Exuipir K.—R. H. B., Examiner. 
No. 5527. 
Book ( ) 
Page 79. 


STATE OF COLORADO, 
Lake County, ss: 

IXnow all meu by these presents that we, the undersigned, have 
294 this 28th day of June, 1879, claimed by right of location fifteen 
hundred feet linear and horizontal measurement in length, and 
800 feet in width, on the Lizzie Bell lode, along the vein thereof, with 
all its spurs, dips, variations, and angles, together with the amount of 
surface necessary for working the same and allowed by law, 660 feet of 
said lode so located lying and being N. 52° E. of the Discovery shaft on 
said lode, and 840 feet bei ‘ing S. 52° W. of said shaft; said lode being 
situate in Independent mining district. The location and bounds of said 

claim being marked and de Pager more particularly as follows, to wit: 
Beginning at corner No, 1, a well-marked post being the NW. — 
of claim, whence bears a ‘pr pine 10 in. diameter S. 69° E. 14 ft. ; 
thence on west side line S. W. 750 to center post in stones & t 500 
ft. to S. W. corner No, 2, m: warked L. B. No. 2, whence bears Discovery 
shaft of Bonanza Queen lode 8S. 66° 15’ E. 137 feet, a spruce pine 12 in. 


6993 10 


‘i 
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diameter S. 11° 30’ E. 6 ft.; thence on south end line S. 76° 30’ E. 325 
ft. to S. E. cor. No. 3, same as cor. No. 4, Bonanza Queen lode claim, 
marked L. B. No. 3, whence bears spruce pine 10 in. diameter 8. 80° W. 
16 ft.; thence on east side line N. 52° E. 750 feet to center post in stones 


& 1,500 ft. to N. E. corner No. 4, marked L. B. No. 4, whence bears 
spruce pine 10 in. diameter N. 87° 15’ W.5 ft.; thence on north end line 
N. 76° 30’ W. 325 ft. to corner No. 1, the place of beginning. 
Discovery is a shaft 11} ft.“deep, in which mineral in place was dis- 
covered June 13th, 1879, at a depth of 8 feet. = 
James A, Sawyer owns one-half (4) interest in Lizzie Bell lode claim 
& Henry Kaufman & A. Raymond own each one-fourth (}) interest. In: 
the county of Lake and State of Colorado. 
JAMES A. SAWYER (3). 
295 Henry KAUFMAN (}). 
, A. RayMonp (}). 
Attest: 
J. L. McManns, Jr., 
Surve yor. 
Recorded July 10, at 3 p. m., 1879. 
AOS, H. WELLS, Recorder. 
KE. T. WoLiverton, Deputy. 
STATE OF COLORADO, 
County of Lake, ss: 
I, F. M. Reardon, clerk and recorder in and for said county, in the 
State aforesaid, do hereby certify that the within and foregoing is a true 


ie : = 
and correct copy of location certificate No, 5527, as appears of record in 
my office, in book O, page 79. 
Witness my hand and official seal this 14th day of Feb’y, A. D. 1884. 
[SEAL. | (S’g’d) I, M. Rearpon, 
. Clerk and Recorder. 
(Endorsed:) Copy of location of Lizzie Bell lode. 
Exhibit L.—R. H. B., Examiner. | 
27482. . | 
Book X. | 
Page 78. | 


OFFICE OF THE IRON SILVER MINING COMPANY, 
115 Broadway, New York. 
This is to certify that Waldemar Arens, esq., residing at the city of 
Leadville, in the county of Lake and State of Colorado, the prin- 
. 296 cipal place of business of the said corporation, is hereby duly ap- ww 
pointed agent for the said corporation in place of W.S. Keyes, 
resigned, upon whom all process may be served in said State. 
Witness the seal of the said corporation and the signature of the presi- | 
dent and secretary thereof this 5th day of October, A. D. 1880. | 
[Iron Srtver MINING Co. | G. D. Ropertrs, President. 
and G. F. VERDENAL, Sec. | 


Signed, sealed, and delivered in presence of 
Witiiam H. CLARKSON. 
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STATE OF NEW YORK, 
City and County of New York, ss: 

Be it remembered that on this 5th day of October, A. D. 1880, before 
me, William H. Clarkson, a commissioner of deeds of the State of Color- 
ado in and for the State of New York, residing in said city of New York, 
personally appeared G. D. Roberts, president of the said Iron Silver 
Mining Company, and D. F. Verdmal, secretary of the same company, to 
me personally known to be the same persons whose names are subscribed 
to the foregoing instrument, and acknowledged that they signed, sealed, 
and delivered the said instrument as their free and voluntary act and deed 
for the uses and purposes therein mentioned, and as the free and volun- 
tary act and deed of said company; and the said G. D. Roberts and D. F. 
Verdenal being by me first duly sworn, they did depose and say that he, 
the said G. D. Roberts, was the president of the said Lron Silver Mining 

Company; that he, the said D. F. Verdenal, was the secretary of 
297 the same company; that the seal affixed to the foregoing instru- 

ment was the corporate seal of said company; that it was affixed 
thereto by order of the board of trustees—said company, and that they 
signed their names thereto by the like order as president and secretary of 
said company respectively. 

In witness whereof I have hereunto set my hand and affixed my official 
seal this 5th day of October, A. D. 1880. 

[Commr’s seal }. , Wituiam H. CLARKSON, 

Cominissioner for Colorado in New York 


(117 Broadway, N. Y. City). 


Reeorded Oct. 14th, 1880, at 2 p. m. 
r 
Jos. H. WELLs, 


Recorder. 


, 
Deputy. 
STATE OF COLORADO, 
County of Lake, ss: 

[, Fk. M. Reardon, clerk and recorder in and for said county, in the 
State aforesaid, do hereby certify that the within and foregoing is a true 
and correct copy of app’m’t of agent No, 27482, as appears of record in 
my office, in book X, page 78. ; 

Vitness my hand and official seal this 14th day of Feb’y, A. D. 1884. 

[SEAL. | I’. M. REARDON, 

(Clerk and Recorder. 


(Endorsed :) Copy of appointment of agent [ron Silver Mining Co. 
298 Exuipit M.—R. H. B., Evaminer. 


STATE OF COLORADO, 
( ounty Of ga: 

Know all men by these presents that 8. J. Dyer, Wm. Kissel, O. H. 
Shepard, and C, A. Davies, the undersigned, have, this 31st day of May, 
1879, located and claimed, and by these presents do locate and claim, by 
right of discovery and location, in compliance with the mining acts of 


. 
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Congress, approved May 10, 1872, and all subsequent acts, and with local 
customs, laws, and regulations, 1,500 linear feet and horizontal measure- 
ment on the Gunnison lode, vein, ledge, or deposit, along the vein thereof, 
with all its dips, angles, and variations, as allowed by law, together with 
150 feet on each side of the middle of said vein at the surface, so far as 
can be determined from present developments ; and all veins, lades, ledges, 
or deposits, and surface ground, within the lines of said claim, 750 feet, 
running N.8° 25’ E. from centre of Discovery shaft, and 750 feet running 
S. §° 25’ W. from centre of Discovery shaft, being situate pon said lode, 
vein, ledge, or deposit, and within the lines of said claim, in California 
mining district, county of Lake and State of Colorado, described by metes 
and bounds as follows, to wit: 

Beginning at corner No. 1 (NW. cor,), a pine tree, 14’ in diameter ; 
thence S. 81° 35’ E. 300 feet to corner No. 2, from which a pine tree 16” 
in diameter bears N. 17° 15’ E. 6 feet, and a pine tree 12” in diameter 
bears 8. 87° E., 114 feet, - Discovery shaft bears 8S. 19° 44’ W. 765.4 
feet; thence 8. 8° 2 25’ W. 750 feet. East center side stake 1,500 feet 

to corner No. » Fe et N. 81° 35’ W. 300 feet to cor. No. 4: 

299 thence N. 8° 25’ E. at 750 feet west center side stake 1,500 feet, 

to cor. No. 1, the place of beginning. Situated on south side 

Sugar Loaf cafion, west side Arkansas River. Variation in all courses 
15° east. Discov ered May 18th, 1879. : 

S. J. DYER 

Ww. Kisser, 

QO. H. SHEPARD (4 

ay eh ae 


SEAL. | 
SEAL. | 


) 

). 

), [SEAL. 
). eth 


The said lode was located on the 31st day’ of May, 1879. 
Attest: W. D. CHAPMAN. 
Date of certificate, May 31st, A. D. 1879; located June 3rd, 1879, 2 
o’clock p. m. 
JosEPH H. WELLS, Recorder. 
Kk. T. WoLvertTON, Deputy. 


STATE OF COLORADO, 
County of Lake, ss: 


I, F. M. Reardon, clerk and recorder in and for the said county, in the 
State aforesaid, do hereby certify that the within and foregoing is a true 
and correct copy of location of Gunnison Lode No. 3893, as appears of 
record in my office, in book “ M,” page 133. 

Witness my hi nd and official seal this 4th d: ay of Mare h, 1884. 

[SEAL. | Y. MM. REARDON, Clerk and Recorder. 


Copy. No. 3895. Location certificate. On the Gunnison mining 
claim of 8. J. Dyer et al. in California mining district, Lake County, State 
of Colorado. State of Colorado, county of Lake, ss. I hereby certify ™ at 
this location certificate was filed for record i in my othce at 2 o'clock p. m., 
June 3rd, A. D. 1879, and duly recorded in book “ Rage page 133. Pa 
H. Wells, recorder. E. T. Wolverton, deputy. 
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This deed, made this thirty-first day of March, in the year of our Lord 
one thousand eight hundred and eighty, between Louis Rucker, of Detroit, 
of the county of Wayne and State of Michigan, of the first part, and J. 
A. Sawver, of the county of Lake and State of Colorado, of the second 
part : : 

Witnesseth, That the said party of the first part, forand in consideration 
of the sum of ten dollars to the said party of the first part, in hand paid 
by the said party of the second part, the receipt whereof is hereby con- 
fessed and acknowledged, has remised, released, sold, conveyed, and quit- 
claimed, and by these presents does remise, sell, convey, and quitelaim, 
unto the said party of the second part, his heirs and assigns forever, all the 
right, title, interest, claim, and demand which the party of the first part 

has in and to the following deseribed placer claim situate, lying, 
3O] and being in the county of Lake and State of Colorado, to wit: 
The Fanchon placer claim, being U.S. survey No. 660, and the 
Stinson placer claim, U.S. survey No. 661,all in California mining district. 

To have and to hold the same, together with all and singular the ap- 
purtenances and privileges thereunto belonging, or in anywise appertain- 
ing, and all the estate, right, title, interest, and claim whatsoever, of the 
said party of the first part, either in law or-in equity, to the only proper 
use, benefit, and behoof of the said party of the second part, his heirs and 
assigns, forever. 

[n witness whereof the said party of the first part has hereunto set his 
hand and seal the day and vear first above written. 

[SEAL. | Louis RUCKER. 


Signed, sealed, and delivered in presence of Wm. H. Fox, Wm. J. 
Watennan. 

(Endorsed:) Copy. No. 20179. Quit-claim deed. Louis Rucker to 
J. A. Sawyer. State of Colorade, Lake County, ss. I hereby certify that 
this instrument was filed for record j in my office, at 10 o’clock, a. m., Apr. 
17, 1880, and is duiv recorded in book 38, page No. 391. Jos. H. Wells, 
recorder. CC. W. Ingram, deputy. 


302 STATE oF MICHIGAN, 
County of Wayne, RR: 

[,on this Ist day April, 1880, personally appeared betore me the within 
named Louis Rucker. known to me to be the person who executed the 
foregoing instrument & acknowledged the same to be his free act and deed, 
and | further certity that said Rucker has no wife, 

| NOTARI At, SEAL. | , Ww. J. WATENAN, 

Notary }? ublie. I aryne €>.. Mieh. 


Exuipir N.—R. H. B.,. Examiner. 


STATE OF MICHIGAN, 
(County of Wayne, SS? 
[, Robert A. Lizzett, clerk of said county and clerk of the circuit court 
for the county of Wayne, which is a court of record having a seal, do 
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hereby certify that Wm. J. Watenann, whose name is subscribed to the 
certificate of proof of acknowledgement of the annexed instrument and 
therein written, was at the time of taking such proof or acknowledgment 
a notary public in and for said county, duly commissioned and qualified 
and duly authorized totake the same; and further, that I am well acquaint«d 
with the handwriting of such notary public, and verily believe that the 
signature to the said certificate or proof of acknowledgment is genuine. I 
further certify that said instrument is executed and acknowledged accord- 
ing to the laws of this State. In testimony whereof I have hereunto set 
my hand and affixed the seal of said court and county, at Detroit, this first 
day of April, A. D. 1880. 
[WAYNE CO. SEAL. | Rost. A. Lizzert, Clerk. 


This deed, made this thirteenth day of April, in the year of our Lord 
, one thousand eight hundred and eighty, between Mark J. David, 
303 of the couaty of Lake and State of Colorado, of the first part, and 

J. A. Sawyer, of the county of Lake and State of Colorado, of the 
second part. . 

Witnesseth, That the said party of the first part, for and in considera- 
tion of the sum of ten dollars to the said party of the first part, in hand 
paid by the said party of the second part, the receipt whereof is hereby 
confessed and acknowledged, has remised, released, sold, conveyed, and 
quitclaimed, and by these presents does demise, sell, convey, and quit- 
claim, unto the said party of the second part, his heirs and assigns, for- 
ever, all the right title, interest, claim and demand which the said party 
of the first part has in and to the following-described placer claim, situ- 
ate, lying, and being in the county of Lake and State of Colorado, to wit : 
All of my right to the Fanchon placer claim, being U.S. survey No. 660, 
and the Stinson placer claim, being U.S. survey No. 661, all in Califor- 
nia mining district. 

To have and to hold the same, together with all and singular the ap- 
purtenances and privileges thereunto belonging, or in any wise thereunto 
appertaining, and all the estate, right, title, interest, and claim whatsoever, 
of the said party of the first part, either in law or in equity, to the only 
proper use, benefit, and behoof of the said party of the second part, his 
heirs and assigns, forever. 

In witness whereof the said party of the first part has hereunto set his 
hand and sea] the day and year first above written. 

Mark J. Davip. [SEAL.|} 


Signed, sealed, and delivered in presence of William P. Wood. 
Exuispir O.—R. HH. B., Examiner. 


STATE OF COLORADO, 
304 Lake County, SS: 

I, A. S. Weston, in and for said county, in the State aforesaid, 
do hereby certify that Mark J. David, personally known to me as the 
person whose hiume Is subscribed to the annexed deed, appeared before me 
this day, in person; and acknowledged that he signed, sealed, and deliv- 


UNITED STATES VS. IRON SILVER MINING CO. ET AL. 151 


ere'l the said instrument of writing as his free and voluntary act for the 
uses and purposes therein set forth. 

Given under my hand and notarial seal this thirteenth day of April, 
A. D. 1880. 

| NOTARJAL SEAL. | A. S. Weston, 

Notary Public. 
STATE OF COLORADO, ° ; 
County of Lake, ss: ' 

I, I’. M. Reardon, clerk and recorder in and for said county, in the 
State aforesaid, do hereby certify that the within and foregoing is a true 
and correct copy of quitclaim deed No. 20064, as appears of record in my 
office, in book 38, page 358. 

Witness my hand and official seal this 14th day of Feb., A. D. 1884. 

[SEAL. | i’. M. REARDON, 

Clerk and Recorder. 

(Endorsed :) Copy. No. 20064. Quiteclaim deed, Mark J. David to 

J. A. Sawyer. State of Colorado, Lake County, ss. I hereby 
305 certify that this instrument was filed for record in my office at 9.30 

o'clock a. m., Apr. 15, 1880, and is duly recorded in book 38, 
page No. 358. Jos. H. Wells, recorder. C. W. Ingram, deputy. 


Exuipit P.—R. H. B., Examiner. 


This deed, made this 2nd day of Feb’y, in the year of our Lord one 
thousand eight hundred and eighty, between W. Arens, T. H. Reamas, P. 
Henderson, A. M. Rucker, M. J. David, O. T. Crauthers, L. Rucker, of 
the county of Lake and State of Colorado, of the first part, and J. A. 
Sawyer, of the county of Lake and State of Colorado, of the second part: 

Witnesseth, that the said party of the first part, for and in considera- 
tion of the sum of five hundred dollars to the said party of the first part 
in hand paid by the said party of the second part, the receipt whereof is 
hereby confessed and acknowledged, has remised, released, sold, conveyed, 
and quitelaimed, and by these presents does remise, sell, convey, and quit- 
claim, unto the said party of the second part, his heirs and assigns forever, 
all the right, title, interest, claim, and demand which the said parties of 
the first part have in and to the following-deseribed placer claim, situate, 
lying, and being in the county of Lake and State of Colorado, to wit, the 
“Fanchon” Placer claim, being "J. S. survey No. 660, and the Stinson 
Placer claim, being U.S. survey No. 661, all in Califorma mining dis-. 
trict, in said county and State. 

To have and to hold the same, together with all and singular the ap- 
purtenances and privileges thereunto belonging, or in any wise thereunto 

appertaining; and all the estate, right, title, interest, and claim 
3806 whatsoever of the said party of the first part, either in law or In 

equity, to the only proper use, benefit, and behoot of the said party 
of the second part, his heirs and assigns forever. 

[In witness whereof the said party of the first part have hereunto set 
their hands and seals the day and year first above written. 


W. ARENS. SEAL. 
Tl. HH. RAINDS. SEAL. 
PerctvAL HENDERSON. | SEAL. 
A. M. RvucKEr. SEAL. 
©. S. CROWTHER. | SEAL. 
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STATE OF COLORADO, 
Lake County, ss: 

I, A. S. Weston, a notary public in and for said county, in the State 
aforesaid, do hereby certify that W. Arens, T. H. Raines, Percival Hen- 
derson, A. M. Rucker, & O. S. Crowther, personally known to me as 
the person whose names are subscribed to the annexed deed, appeared be- 
fore me this day, in person, and acknowledged that they signed, sealed, 
and delivered the said instrument of writing as their free and voluntary 
act, for the uses and purposes therein set forth. 

Given under my hand and notarial seal this 2nd day of Feb’y, A. D. 
1880. 

[NOTARIAL SEAL. | A. S. Weston, 

Notary Public. 


307 STATE OF COLORADO, 
County of Lake. NS 2 

I, F. M. Reardon, clerk and recorder in and for said county, in the 
State aforesaid, do hereby certify that the within and foregoing is a true 
and correct copy of quitelaim deed No, 18793, as appears of record in my 
office in book 38, page 231. 

Witness my hand and official seal this 14th day of Feb’y, A. D. 1884. 

[SEAI.. | I’, M. REARDON, 

( if rk and Record ze 


(Endorsed: ) Copy. No. 18793. Quitclaim deed. A. M. Rucker et 
al. to d. A. Sawver. State of Colorado, Lake ¢ ounty, ss. l hereby cer- 
tify that this instrument was filed for record in my office, at 9.50 o'clock 
a.m. M’ch 22, 1880, and is duly recorded in book 38, page No. 23 


Jos. H. Wells, recorder ; C. W. Ingram, deputy. 
Exmbit Q.—R. H. B., Examiner. 


This deed, made this 7th day of February, inthe year of our Lord one 
thousand eight hundred and eighty-two, between James A. Sawyer, of 
the county of Lake and State of Colorado, of the first part, and the Jron 
Silver Mining Company, a corporation existing under the laws of the State 
of New York and authorized to purchase & hold real estate in the county 
of Lake and State of Colorado, of the second part, witnesseth, that said 

party ot the first part, for and in consideration of the sum of two 
308 thousand dollars, to the said party of the first part in hand paid by 

the said party of the second part, the receipt whereof is hereby 
confessed and aeknowleged, has granted, bargained, sold, and conveyed, 
and by these presents does grant, bargain, sell, convey, and confirm unto 
the said party of the second part, its heirs and assigns forever, all the 
following deseribed lot or parcel of land, situate, lying, and being in the 
county of Lake and State of Colorado, to wit: | 

The Fanchon, Placer claim, U.S. survey number (660) six hundred and 
sixty, and the Stinson Placer claim, U.S. survey number (661) six hundred 
and sixty-one, all situated iu the head of Buttalo Gulch, in California min- 
ing District, COUNTY of Lake, ana state ot ¢ ‘olorado, excepting nevertheless 
those portions of the following mining claims which are in conflict with 
the said kanchon and the said Stinson Placer claims, to wit: Ist. The Bo- 
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nanza Queen, recorded and described in the records of the county of Lake 
and State of Colorado, in book O, on page 78. 2nd. The Lizzie Bell, re- 
corded and described in the same records, in book O, on page 79. 3rd. 
The Ferguson, recorded and described in the same record, in book O, on 
page 175. 4th. The Andrew Jackson, recorded and described in the same 
records, in book O, on page 72. 5th. The Southern, (750) seven hundred 
and fifty feet of the Paxton, recorded and described in the same records, 
in book.O, on page 176. 

Together with alland singular the hereditaments and appurtenances there- 
unto belonging or in any wise appertaining, and the reversion and reversions, 
remainder and remainders, rents, issues,and profits thereof,and all the es- 
tate, right, title, interest, claim, and demand whatsoever, of the said party 

of the first part, either in law or equity, of, in and tothe above-bar- 
309 gained premises, with the hereditaments -and appurtenances: To 

have and to hold the said premises above bargained and described 
with the appurtenances, unto the said party of the second part, its heirs and 
assigns forever. And the said James A. Sawyer, party of the first part, 
for himself & his heirs, executors, and administrators, does covenant, grant, 
bargain, and agree to and with the said party of the second part, its heirs 
and assigns, that at the time of the ensealing and delivery of these presents 
he is well seized of the premises above conveyed, as of good, sure, pertect, 
absolute, and indefeasible estate of inheritance, in law, in fee-simple, and 
has good right, full power, and authority to grant, bargain, sell, and con- 
vey the same, in manner and form aforesaid, and that the same are free and 
clear from all former and other grants, bargains, sales, liens, taxes, assess- 
ments, and Incumbrances of whatsoever kind or nature soever ; and the 
above-bargained premises, in the quiet and peaceable possession of said 
party of the second part, its heirs and assigns, against all and every person 
or persons lawfully claiming or to claim the whole or any part thereof, 
the said party of the first part shall and will warrant and forever defend. 

[n witness whereof, the said party of the first part has hereunto set his 
hand and seal, the day and year above written. 

JAMES A. SAWYERS. [SEAL.] 
STATE OF COLORADO, 
Lake County, 8s: 


510 I, C. J. Rowell, a notary public in and tor the said county, in 
the State aforesaid, do hereby certify that James A. Sawyer, per- 
sonally known to me to be the person whose name is subseribed to the 
annexed deed, appeared before me this day in person, and acknowledged 
that he signed, sealed, and delivered the said instrument of writing as his 
free and voluntary act for the uses and purposes therein set forth. 
Given under my hand and notarial seal this 7th day of February, A. 
D. 1882. 
[NOTARIAL SEAL. | C. J. Rowe tt, 
. Notary Pubhe. 


STATE OF COLORADO, 
County of Lake, 88: 
I, J. W. Jacque, clerk and recorder in and for said county, in the State 
aforesaid, do hereby certify that the within and foregoing is a true and cor- 


154 UNITED STATES VS. IRON SILVER MINING CO. ET AL. 


rect copy of warranty deed No, 39956, as appears of record in my office, 
book 52, page 211. 
Witness my hand and official seal this 14th day of Feb’y, A. D. 1884. 
[SEAL. I. M. Rearpon, 
Clerk and Recorder. 


(Endorsed :) 39956. Warranty deed. James A. Sawyer to The Iron 


Silver Mining Company. State of Colorado, Lake County, ss : This deed 
was filed for record at 9 o’clock a. m. Feb. 8, 1882, and duly recorded in 
book 52, page 211. J. W. Jacque, recorder. 


(Here follows diagram marked p. 310.) 
311 Exuipit R.—R. H. Buck, Examiner. 


This deed, made this 6th day of August, in the year of our Lord one 
thousand eight hundred and eighty-one, between James A. Sawyer, of the 
county of Lake, and State of Colorado, of the first part, and H. Hail, E. 
Hoelke, H. E. Hoelke, J. L. Huse, W. J. Fretsch, H. Elder, Kabe Lea- 
vick, J. H. Heron, A. W. Eyer, E. B. Knight, F. F. D’Avignon, & A. 
B. Hereford, and State of Colorado, of the second part, 

Witnesseth, that the said party of the first part, for and in consideration 
of the sum of one dollar & other valuable considerations to the said party 
of the first part in hand paid by the said parties of the second part, the 
receipt whereof is hereby confessed and acknowledged, has remised, re- 
leased, sold, conveyed, and quitclaimed, and by these presents does re- 
mise, rele: ase, sell, convey, and quitclaim, unto the said parties of the sec- 
ond part, their heirs and assigns, forever, all the right, title, interest, claim, 
and demand which the said party of the first part has in and to the fol- 
lowing-described mining claim, situate, lying, and being in the county of 
Lake, , and State of Color: ado, to wit: Ail of that part or parcel of the 
Fanchon placer claim, U.S. survey No. 660, described as follows, to wit: 
Beginning at corner No. 3 of U.S. survey No. 1483; thence N. 65° W. 
300 feet; thence N. 25° E. 826.5 feet; thence S. 71° E. 301.7 feet ; 
thence 8. 25° W. 858 feet, to the place of beginning, containing 5.81 acres ; 
reserving, however, from this conveyance all of the timber now on said 
premises 3 described, and the right at a3 time to enter upon the same for 
the purpose of removing said timber 

To have and to hold the same, together with all and singular 
314 the appurtenances and _ privileges thereunto belonging, or in any 
| wise thereunto appertaining ; and all the estate, right, title, inter- 
est, and claim whatsoever of the said party of the first part, either in law 
or equity, to the only proper use, benefit, and behoof of the said parties 
of the second part, their heirs and assigns forever. 

In witness whereof the said party of the first part has hereunto set his 
hand and seal the day and year first above written. 

[SEAL. | JAMES A, SAWYER. 


STATE OF COLORADO, 
Lake County, ss: 
[, A. 5S. Weston, a notary public in and for said county, in the State 
aforesaid, do hereby certify that James A. Sawyer, personally known to 
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me as the person whose name is subscribed to the aunexed deed, appeared 
before me this day in person,and acknowledged that he signed, sealed, and 
delivered the said instrument of writing as his free and voluntary act, for 
the uses and purposes therein set forth. 

Given under my hand and notarial seal this 6th day of August, A. D. 
1881. 

| NOTARIAL SEAL. | 


A. S. Weston, 
Notary Public. 


STATE OF COLORADO, 
County of Lake, ss: 
[, Ik. M. Reardon, clerk and recorder in and for said county, in 
315 the State aforesaid, do hereby certify that the within and foregoing 
is a true and correct copy of quitclaim deed No. 35320, as ap- 
pears of record in my office, in book 54, page 211. 
Witness my hand and official seal this 11th day of Mareh, A. D. 1884. 
[SEAL. | IF. M. REARDON, 
Clerk and Recorder. 


(Endorsed:) Copy. Exhibit R. R. H. Buck, examiner. No. 35320. 
Quitclaim deed. James A. Sawyer et al. to E. Hoelke et al. State of 
Colorado, Lake County, ss; I hereby certify that this instrument was 
filed for record in my office at 11 o’clock a. m. Aug. 6, 1881, and is 
duly recorded in book 54, page No. 211. Jos. H. Wells, recorder. 


Exuisit S.—R. H. Buck, Examiner. 


STATE OF COLORADO, 
County of Lake, ss: 

Know all men by these presents that F. L. Molin, W. Brockman, 
John H. Heron, Aaron W. Eyer, Elmer B. Knight, David H. Reichley, 
the undersigned, have, this 19th day of September, 1879, located and 
claimed, and by these presents do locate and claim, by right of discovery 
and location, in compliance with the mining acts of Congress approved 
May 10, 1872, and all subsequent acts, and with local customs, laws, 
and regulations, 1,500 linear feet and horizontal measurement on the Juni- 
atta lode, vein, ledge, or deposit, along the vein thereof, with all its dips, 

angles, and variations, as allowed by law, together with 150 feet 
316 running N. 65° W., and 150 feet running S. 65° E. from the 

middle of said vein at the surface, so far as can be determined from 
present deVelopments ; and all veins, lodes, ledges, or deposits, and surtace 
ground within the lines of said claim, 1,450 feet running S. 25° W. from 
centre of discovery shaft, and 50 feet running N. 25° E. trom center of 
discovery shaft, said discovery shaft being situate upon said lode, vein, 
ledge, or deposit, and within the lines of said claim, in Independence mining 
district, county of Lake, and State of Colorado, deseribed by metes and 
bounds, as follows, to wit : 

Beginning at corner No. 1 a well-marked post set in stone at N. W. cor- 
ner of claim marked No. 1, whence bears a spruce pine 12” dia, S, 4° 15’ 
W.12 ft. Thence on west side line 8. 25° W.750 feet to center post, and 
1,500 feet to a well-marked post at S. W. corner No, 2. Thence on south 
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wT 
end line south 65° E. 300 feet to a well-marked post in stones, at the 8, 
E. corner No. 3. Thence on east side line N,. 25° E. 750 feet to center 
post, and 1,500 feet to a well-marked post set in stones, at N. W. corner. 
Thence on north end line N. 65° W. 300 feet to corner No. 1, the place of 
beginning. Discovery shaft is 15 feet deep and well timbered. 
The said lode claim is situate about 2. miles N. W. of Soda Spring on 
Frying Pan Hill. 
Said lode was located on the 19th day of September, A. D. 1879. At- 
test: J. [7. McManns, jr., surveyor. 7 —_ 
Date of certificate, Sept. 19th, A. D. 1879. 
r. ka SOOEaN, (1-10) [SEAL. 
W. Brockman, (1-10) [seAL.] 
J. H. Heron, No. 2, (1-5) [seat] 
Arnon W. Ever, (1-5) [SEAL, 
317 EiMer B. KNIGHT, (1—5) SEAL. | 
Davip H. RecuLey, (1-5) | SEAL. 
Recorded Sept. 27th, 1879, at 3 o’cloek p.m. 
Jos. H. Weis, Recorder. 
By J. M. WiLciams, Deputy. 
STATE OF COLORADO, 
County of Lake 2 
I, Il’. M. Reardon, clerk and récorder in and for said county, in the 
State aforesaid, do hereby certify that the within and foregoing is a true 
and correct copy of location certificate of “ Juniatta” lode No. 9531. as 
appears of record in my office, in Book P, page 64. - 


Witness mv hand and official seal this 13th dav of Mareh. A. D. 1884. 
[SEAL. | I’, M. Rearpon, 
( if rk: and Records - 


(Endorsed :) Copy. No. 9551. Location certificate. On the Juniatta 
lode mining claim of F. L. Molin et al., Independence mining district, 
Lake County, State of Colorado. Exhibit S. R.H. Buck, examiner. 
State of ¢ ‘olorado, ( ounty ot Lake, SS 3 | hereby certify that this location 
certificate was filed for record in my office at 3 o’clock p. m., Sept. 27th, 
1879, and duly recorded in Book P, page O4. Jos. H. Wells, reeorder, by 


a M. Williams. deputy. 
8318 EXxHisit T.—AR. H. B.,. Evraminer. ; 


STATE OF COLORADO, 
( ounty of Laks » Be , 


Know all men by these presents, that we, Clare T. Barr and Chas. E. 
Emery, the undersigned, have this fifth dav of Sept., 1879, located and 


. 


claimed, and by these presents do locate and claim, by right of discovery 
and leeation, in compliance with the mining acts of Congress, approved 
May 10m, 1872, and all subsequent acts, and with local customs, laws, and 
regulations, 1,500 linear feet and horizontal measurement on the Tidal Wave 
lode, vein, iedge, or deposit, along the vein thereof, with all its dips, angles, 
and variations, as allowed by law, together with one hundred fifty feet 
on each side of the middle of said vein at the surface, so far as can be deter- 
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mined from present developments; and all veins, iodes, ledges, or deposits 
and surface ground within the lines of said claim, 700 feet running N.35° 
kK. from center of discovery shaft, and 800 feet running 8.35° W., W. 35° 
N. from center of discovery shaft ; said discovery shaft being situate upon 
sail lode, vein, ledge, or deposit, and within the lines of said claim, in min- 
ing district county of Lake and State of Colorado, described by metes 
and bounds as follows, to wit: 

Beginning at corner No. 1, base of mountain, marked by pine post, upon 
which is inseribed corner No.1 and N. E. corner Tidal Wave lode; also 
tree blazed and markeidl N. E. corner T. W. L., east side line running thence 
S. 35° W. thirteen hundred feet to corner No. 2, which is marked by pine 
post,and corner No.2 8. E.,'T. W. L., line running thence five hundred 

feet; west 35° north to corner No. 3,marked by pine siake, also 
319 by two blazed dead pine trees; E. five feet, and southeast six feet from 

eorner marked S. W. corner T. W.L.; west end line runs from 
corner No. 3 three hundred feet north 35° east to corner No. 4, marked by 
pine stake and one dead pine tree blazed and marked corner No. 4 and 
N. W. corner T. W.L.; line runs thence two. hundred ft. east 35° S., 
thence west 35°, east one thousand feet to corner No.5, marked by pine 
stake and two bhized pine trees N. E. and S. W. from corner north end 
line, thenee three hundred feet east 35° south to corner No. 1, or point of 
beginning. Said lode is in Sec. 18, T. P.9 S., R. 80° W. Discovery 
shaft seven hundred feet fronr north end line and one hundred and fifty 
feet from side line. 

Said lode was located on the first day of September, A. D. 1879. 

Attest: Clare T. Barr, Charles ke. Kmery, Date of certificate, A. D. 
: Ew 

Recorder Nov. 29th, ’ a Yat % ). Il. ' 
Jos. H. WELLS, Recorder. 
Kk. T. WoLtverton, Deputy. 


STATE OF COLORADO, 
County of Lake, 


I, F. M. Reardon, clerk and ore + in and for said county, in the State 
aforesaid, do hereby certify that the within and foregoing is a true and 
correct Copy of location certificate of “Tidal Wave” lode No. 12724, as 
appears of record in my office in Book P, page 274. 

Witness mv hand and official seal this 13th day of Mareh, A. 7 (884. 

[SEAL. | Per I’. M. REARDON, 

Clerk: and Recorder. 


320 (Endorsed:) Copy. No. 12724. Loeation certifieate. On the 
Tidal Wave mining claim of Clare S. Barr, Chas. E. Emery mining 
district, Lake County, State of Colorado. Exhibit T., R. H. Buck, ex- 
miner. State of Colorado, county of Lake,-ss: L hereby certify that this 
location certificate was filed for record in my office at 3 o’clock p.m. Nov., 
29th, 1879, and duly recorded in book P, page 2/4. Jos. H. Wells, re- 
corder. EK. x W olverton, deputy. ; 
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ExuHisit U.—R. Hi. B., Evamier. 
Book N. 
Page 505. 
No. 10466. 


STATE OF COLORADO, 
County uf Lake, 88? 

Know all men by these presents that Elliott E. Williams and Fred 
Kloffenstein have this 15th day of October, A. D. 1879, located and claimed 
by right of discovery and location, in compliance with the mining acts of 
Congress approved M: ay 18, 1872, and all subseq ue nt acts, and with local 
eustoms, laws, and regul: itions, 1,500 feet horizontal measurement in length 
and 300 feet in width on the Michigan Boy Lode, along the vein thereof, 
with all its dips, variations, and angles, as allowed by law, and all veins, 
lodes, or ledges and surface ground ‘within the bounds of said claim, 750 
feet running N. 16° 45’ E. from center of the discovery shaft on the said 

lode. and 750 feet running, 16° 45’ W. from said shaft, said lode be- 

321 ing situated in ¢ ‘alifornia mining district, county and State aforesaid, 
and described more particulary as follows,to wit: Beginning at the 

S.E. cor. No. 1, a pine post, from which the discovery shaft bears N. 5° 27’ 
x 764 ft.; thence from cor. No. 1 N. 73° 15’ W. 300 ft. to the S.W. cor. No. 
2; thence N. 16° 45’ E. 750 ft. to he stake W. side line 1,500 ft. to the 
N.W. cor. No. 3, from which a blazed pine tree 12” in dia. is 10 ft.; thence 
S. 73° 15’ E. 300 ft. to the N.E. cor. No. 4, from which ablazed pine tree 
10’ in dia. is 7 ft.; thence 8S. 16° 45’ W. 7450 ft. to center stake E. side 
line 1,500 ft. to cor. No. 1, the place of beginning. All corners are pine 
posts properly marked and firmly set in mounds of stones. From the 
discovery shaft Mt. Elbert bears 8. 15° 35’ W., and the monument on Mt. 
Sheridan bears 8. 73° 25’ E. From the center of the _ end line the 
E. side center stake of the Bonanza Queen lode bears N. 4° W.131 ft. 
Variation in all courses 15° E. The above described Michigan Boy lode 


is situated at the head of Frying Pan Gulch, about seven miles west of 


Leadville, and northerly from the Gen. Shields Lode. 


. |SEAI 
Evuiorr E. Wriuiams (3). [SEAL 
RED KLOFFENSTEINE (3). SEAL. ] 


Discovered Sept. 4th, A. D. 1879 
Located Oct. 15th, A. D. 1879. 
Date of certificate Oct. 16th, A. D. 1879. 
Attest : 
| Frank L. Sizer. 
Recorded Oct. 17th, 1879, at 12.30 p. m 
Jos. H. WELLS, 
Recorde i. 
» LT. WOLVERTON, 
Deputy. 
322 STATE OF COLORADO, 
County of Lake, ss: 
[, Fk’. M. Reardon, clerk and recorder in and for said county, in the 
State aforesaid, do hereby certify that the within and foregoing is a true 


| 
; 
: 
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and correct copy of location certificate No. 10466, as appears of record in 
my office, in book N, page 505. 

Witness my hand and official seal this 7 day of Mar., A. D. 1884. 

[SEAL. | I’, M. REARDON, 

(lerk and Reco’der. 

(Endorsed :) | ‘opy.”” No. LO466, loc. cert. Michigan Boy lode. Ex- 
hibit U., R. H. Buck, examiner. 

(Endorsed :) 1150. Cireuit court U. S. The United States vs. The 
[ron Silver Mining Co. Examiner’s report of testimony taken on behalf 
of complainant. Opened, published, and filed Nov. 17, 1884. 

(S’o'd) Epwarp F. Bisnop, Clerk. 


323 And afterwards, and on the same day, to wit, the 17th day of 

November, A. D. 18384, there was opened, published, and filed in 
said court, and in said cause, the examiner’s report of testimony taken 
on behalf of respondents. And the said examiner’s report of testimony 
is in words and figures as follows, to wit: 


Examiner s report ol te stimony take von hehalt oF respondents, 


In the cireuit court of the United States for the district of Colorado, 
the eight’ circuit. 


Tur Unrrep STATES OF AMERICA ) 
ve, - No. 1150, Ss 
‘Tue Iron Strver Mixine Co. er At. J 


Sir: You will please take notice that the said defendants in the above 
entitled cause desire the evidence to be adduced therein to be taken orally 
under the 67th equity rule of the United States Supreme Court. 

And you will further take notice that the said defendants will proceed 
to take the testimony and depositions of witnesses in their behalf in this 
ease before R. H. Buck, one of the examiners of the said court, at his 
office in the city of Leadville, county of Lake, and State of Colorado, on 
the 8th dav of February, 1884, at 10 o’clock in the forenoon, and will 

continue the examination of such witnesses and the taking of 
324 such testimony from day to day at the same time and place until 
such examinetion is completed, and proceed as such examiner shall 
direct. 
(S’o'd) G. G, SYMEs, 
Solicitor and of Counsel for Dej’ts. 


To the Hon. ANDREW W. BRAZEB, 
Unite df States District Attorney for the Slate of Colorado. 


(Endorsed :) No. 1150. In the cireuit court of the U.S. The United 
States of America vs. The Lron Silver Mining Co. Notice of taking tes- 
timony. Service of within notice this day admitted. -Feb.1,1884. A.W. 
Brazee, U.S. Att’y. Filed this 8th day of February, A. D. 1884. R. H. 
Buek, Examiner. G. G. Symes, Denver, Colo., Att’y for Deft. 
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In the circuit court of the United States, eighth judicial cireuit, district 
of Colorado, ss: 

THE UNITED STATES OF AMERICA ) 

v. 

THE [RON SILVER MINING COMPANY | 

and James A. Sawyer. J 


ke aquity, 


The depositions of Francis C. Fay, Thomas McGowan, James S. Miteh- 
ell, Peter Coopy, Harry 8. Dean, James A. Sawyers, Henry D. Bates, 
and Charles L. MeCracken, all witnesses of lawful age produced on the 
part of the respondents in said cause and duly cautioned, sworn, and 

examined on the 8th day of February, and the 22d and 23d days 

325 of April, A. D. 1884, by, and before me, Robert H. Buck, an ex- 

aminer in chancery of said court, at my office in the city of Lead- 

ville, in the county of Lake, and State of Colorado, pursuant to the 
notice hereunto attached and the stipulations herein contained. 

On this eighth day of February, A. D. 1884, at ten o'clock in the fore- 

noon, at my office in the city of Leadville, in the county of Lake, and 

State of Colorado, | was attended by J. I. Frueaff, of counsel and so- 


licitor for said respondents, and bv A. W. Brazee, esq.. solicitor and of 
| ; | 


counsel for said comp!ainant, and thereupon : 

Francis C, Fay, a witness of lawful age, being first duly cautioned 
and sworn, testified as follows in answer to interrogatories to him pro- 
pounded by J. F. Frueaff, esq., attorney for said defendants : 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. Age, 39 years; my name is Francis C. Fay; residence, Sugar 
tal, Lake County ; occupation, miner. 

Are you acquainted with the ground embraced in the so-called Stin- 
son & Fanchon placers in Indepe ndence mining district, Lake County, 
Color: ado? 

Ans. Yes; not all the stakes and corners. I know the whole of Sugar 
Loaf Hill, and Buffalo Guleh, which runs through these placers, and 
wre known them since 1876. 

What was vour first acquaint: unce with them in 1876? 

ote I came there to prospect for placer gold. 

4. What prospecting did you do upon them there? 

(Objected to as immaterial, irrelevant, and incompetent.) 
326 Ans. I sank holes and ran cuts to see whether there was gold or 
not. I found gold in all holes & cuts from the foot of the gulch 
to the head. | 

(Plaintiff objects to all after the words “I found” as irresponsive.) 

5. How long did you work there during 1876? 

Ans. I was there from about June 10th till the last of September. | 
was not working all the time. I built my cabins after the water plaved 
out. | 

6. When did you next know those premises ? 

Ans. In 1877. I was there the whole summer from the first of May 


to October. 


7. What work, if any, did you do on these premisés during the time 


you have mentioned in 1877? 


(Objected to as irrelevant, immaterial, incompetent, & improper.) 


p? 
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Ans. I ran two ents & sank several holes & got nice coarse gold. 
Below Sawyer’s cabin, on the Fanchon placer, there was coarse gold, and 
lower down in Buffalo gulch it was shot gold, finer; same as Cherry 
Creek gold, 

(Plaintiff objects to so much of the question as relates to what the wit- 
ness got as irresponsive.) 

8. During these vears,1876 and 1877, did you see other persons placer 
mining or washing for gold on the Stinson & Fanchon placers ? 

Ans. No, sir; there was nobody there but myself and my men. 

9. When after 1877 did you next see the premises ? 
327 Ans. In 1877. 
10. Did you work there then? 

Ans. No, 

11. How long were you there in 1878? 

Ans. I was not there much in 1878; just drove over there, & that’s all. 

12. Were you there in 1879? 

Ans. The same as in 1878. 

13. Were you there in 1880? 

Ans. Not in Buffalo Guleh to do any work. 

14. Do you know of other persons besides yourself placer mining at 
any time since 1876 in Buffalo Gulch on the premises now embraced on 
the Stinson and Fanchon placers ; and, if so, who and when ? 

Ans. Mr. Sawyer and Thomas M. Gowan were the only ones that I 
know of. They worked there last year, 1885. 

15. From 1878 until last year were you frequently or not on these 
premises ? 

‘Ans. I was not. 

16. Have you been on these premises during 1883? 

Ans. I have. 

17. Are you acquainted with the workings by Mr. Sawyer on the Fan- 
chon placer in Buffalo Gulch below Mr. Sawyer’s cabin ? 

Ans. I know there is such a tunnel there, but have never been into it. 

18. During the summers of 1876 and 1877 that you testify having 
worked them yourself, had you other men working with you ? 

(Objected to as irrelevant, immaterial, and improper and incompetent.) 

Ans, Yes, sir. 
328 19. How many, who were they, and where are they now ? 
(Objected to as last above). 

Ans. There was three, Charles Clark, of Denver, now in Boulder or 
Sunshine, and one Stanley, now in Ohio somewhere, | think, and Capt. 
Griffith who is since dead. 

20. How far up Buffalo Gulch towards the top of the mountain did you 
placer mine or prospect for placer workings ? 

(Objected to as last above). 

Ans. I sank holes to the top till I was satisfied that there was gold clear 
to the top. 1 found gold in every hole. 

21. These workings and prospectings of which you have spoken made 
by you in 1876 and 1877 were, as I understand it, in the Fanchon placer? 

Ans. They were in part. 

22. Where were the other holes and workings ? 

Ans. They were in the side hill of Buffalo Gulch, on both sides down 

6993——11 
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to the bottom of Buffalo Gulch or the timber. It was all timber there 
except just where the stream ran. 

93. Had you before 1879 heard of any lodes known or discovered i 
Buffalo Gulch on either the Stinson or Fanchon placer ? 

(Objected to as irrelevant, immaterial, improper, and irrelevant). 


A ns, No, sir. 


And thereupon, on cross-examination, said witness Fay further testi- 
fied as follows in response to cross-interrogatories to him propounded 
329 by A. W. Brazer, Esq., solicitor for said complainant. 
X 1. Was your work mentioned by you in 1876 and 1877 pros- 
pecting for placer gold ? 

Ans, Yes, sir. 

X 2. Was Charles Clark with you in both of those years on such work, 
and if not, on which ? 

Ans. In 1876 only. 

X 3. Was he with you all the time during such work in that year in 
Buffalo Guleh, and if not, how much of the time? 

Ans. About two months. 

X 4. What was the value of all the work you did in Buffalo Gulch i 
those years in placer prospecting ? 

Ans. About $500 worth. 

X 5. What was the total value of the gold taken out by you in pros- 
pecting in Buffalo Gulch and on the mountain sides bordering the same 
in 1876 and 1877? | 

Ans. I couldn’t tell you. I sent some to Denver, sold some to Tabor, 
probably in Buffalo Gulch not more than $400, 

X 6. Did you prospect that gulch and the hillsides draining into it 
with a view to the location of that ground or any part of it as a placer 
mining claim ? 

Ans. Yes, sir. 

X 7. Did you locate any placer mining claim on any of the ground so 
prospected by you in that gulch or the hillsides draining into the same, on 
the now so-called Fanchon & Stinson placers, as you understand their lo- 
ation, before the location of said placers? 

Ans. Yes, sir. 

X 8. What was the name of the placer located by you on what 
330  ~—is now called the Stinson and Fanchon, or either of them ? 
Ans. I just called it Buffalo Gulch, twenty acres, staked it out. 
Four of us staked 20 acres each. 

X 9. When? 

Ans. In 1876. 

X 10. Were location certificates filed by you and your associates on 
said placer claims of 20 acres each staked by you and: them ; and, if so, 
when, and by what names? 

Ans. I think Wilson G. H. Clark, Charles Clark’s brother, had them 
recorded. I don’t know where, but they would have to be in Granite at 
that date. Don’t know by what names. I have forgot all about that. 

X 11. Do you know of your personal knowledge that any such location 
certificates were filed by Clark ? 

Ans. I do not. 
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X 12. When did you do the last work on the placer that you staked 
out in Buffalo Gulch ? 

Ans. In 1877. 

X 15. Have vou any lode claim staked and recorded on the ground of 
the Stinson and Fanchon placers, as you understand their location; and, 
if so, give the names of all such lode claims ? 

(Cbjected to except ther time be specified in the question.) 

Ans. I have not. 

XN. 14. At what time, or about what time, did the water give out in 
Buffalo Gulch in 1876 and 1877, respectively. | 

Ans. In 1876 the last of June, and the same in 1877. 
X 15. What was the source of supply of water in Buffalo Gulch 
31 in those years. 
Ans. From the snow and springs. That’s all. Snow mainly. 
(S’g"d) Francis C. Fay. 


Subseribed and sworn to this 8th day of February, A. D. 1884.  Be- 
fore me. 
(S’o'd) Rospert H. Buck, Examiner. 


And thereupon, Tuomas McGowan, a witness of lawful age, being first 
by me duly sworn on oath, testified as follows in response to interrogato- 
ries to him propounded by J. F. FRueArP, Esq., solicitor for respondents : 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. Name, Thomas McGowan ; age, 51 years; residence, Sugar Loaf 
Mountain, Lake County, Colorado ; oee upation, prospector. 

Do you know the ground of the Stinson and Fanchon placers in a 
falo Gulch and on Sugar Loaf’ Mountain in Lake County, Colorado, 
Independence mining district ? 

Ans. I couldn’t tell exactly round the whole lines. I partly know 
both place rs. 

How long have you known them * 

ren In 1878 I crossed them ‘err for placer mines 
4. What indications, if any, did you then find of previous placer mining 
upon them ? 
(Objected to as irrelevant, incompetent, and immaterial.) 
Ans. I found some old workings, boxes, and riffles there. 
.332 5. What prospecting, if any, did you in 1878 do upon these premises 
yourself? 
Ans. | prospected the banks of the old workings and found gold, I 
thought, in paying quantities. 
6. When did you next work upon them? 
Ans. I never worked on them any more. I thought somebody had a 
claim on them. 

Did you see any indications of or workings upon lode claims within 

tee placer premises in 1878; if so, what were they ? 
(Objected to as irrelevant, immatert ul, and improper.) 
Ans. No; I did not. 
Did vou go to work upon these premises in the summer of 1883; 
and, if so, when ? 
Ans. I did. I couldn’t tell the date exactly. It was in May. 
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9. What work have you been doing there since? 

Ans. Placer mining. 

10. What did you find while placer mining? 

Ans. I found coarse gold on the Fanchon, | think, prineipally. 

11. Have you been in certain holes on the Stinson and Fanchon placers 
called the Andrew Jackson, the Ferguson, the Bonanza, the Lizzie Bell, 
and any other so-called lode claim discovery shaft, or in the General 
Marion, Norwood Paxton, or Lulu May? 

(Objected to as irrelevant, immaterial,and improper. The defendants 

are estopped from proof concerning the first four named, tending to 
333 show that there is no mineral in them.) 
Ans. Yes, sir; I was in all of them. 

12. How careful an examination did you make of each of them and of 
the ground through which they passed and in which they stopped ? 

(« )bjected to as last above.) 

Ans. I went down in each hole and worked with a pick and shovel. 
Those that were not deep enough I shoveled out the dirt to the depth of 
ten feet, to ascertain whether there was mineral or not or any trace of a 
lode. Some of them had caved. 

13. What was the greatest depth of any of them and the least depth of 
any ° 

(Objected to as last aforesaid.) 

Ans. The Lizzie Bell was the deepest, and was about fourteen feet deep. 
The shallowest was caved, and might have been deeper than it appeared 
to me. It appeared to me about six or eight feet deep. 

14. Did you do any work on the shallow one to get to the bottom of 
the caving ? 

Ans. I did not. 

15. What.did you do in it ? 

Ans. I threw out the loose dirt that had caved in. 

16. Through what material had these before-named holes been sunk ? 

Ans. I considered them all wash. 

17. Did you see in any of them, either down their sides or in the bot- 
tom, rock in place of any kind ? 

(Objection to as leading, immaterial, irrevelevant, and improper.) 
334 Ans. Excepting one, a very shallow one. In that I found granite 
in place. In all the others I found only wash. ; 

18. Did you or not find in any of the before-mentioned holes any 
lode, ledge, or deposit of mineral in rock in place bearing silver, gold, lead, 
or other precious minerals? | 

(Objected to as irrelevant, immaterial, and improper. Defendants are 
estopped so far as lode claims which they or either of them had located on 
this ground from disputing their validity.) 

Ans. I did not. 

19. How long since you. commenced work there, in 1883, have you been 
on these placer premises? 

Ans. I worked from some time in May till the latter part of June, when 
the water gave out. 

20. How long have you been mining? 

Ans. About 24 vears. 
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21. Are you familiar with lodes when you see them, and with placer 
gold, and placer mining ? 

Ans. Yes, sir; [ am familiar with them ever since I came to Colorado, 
about 24 years ago. 

22. Did you make such an examination of the before-named holes as 
would have shown to you any lede or vein of mineral if contained 
therein ? 

(Objected to as leading and improper.) 

Ans. I did, 


And thereupon, on cross-examination, said witness, THoMAS McGowan, 
further testified as follows in response to cross-interrogatories to him pro- 
pounded by A. W. Brazee, Esq., solicitor for said complainant : 
305 X 1. Where did you find the boxes and riffles in 1878 ? 
Ans. In Buffalo Gulch. 
X 2. Do you know of any gulch in that vicinity called the Frying Pan ° 
or Little Frying Pan? 
Ans. I do. 
X 3. How far is it across the Divide, between Frying Pan and Buffalo 
Gulch, in a straight line? | 
(Objected to as not cross-examination of anything brought out, and im- 
material.) 
Ans. I couldn’t tell exactly. Perhaps about 1,500 feet from the head 
of Buffalo Gulch to the head of Frying Pan. Hardly that. 
X 4. As you go down these guiches from the head, does the distance 
between them increase or diminish ? 
Ans. It increases. ; 
X 5. How long were the boxes which you found there in 187! 
Ans. [ can’t tell. They were partly covered by the banks caving in, 
and partly exposed to the naked eye. They are generally made 12 feet 
long. 
X 6. How many boxes did you see ? 
Ans. I saw part of three, anvhow, exposed, and three riffles. 
X 7. Were the riftles in the boxes ? 
Ans. No; they were thrown up on the bank. 
_ X 8. How much work did you do, and in what galeh did you do it, 
that you have referred to in 1878 ? 
Ans. I only prospected the banks. It was in Buffalo Gulch, 
X. 9. Do you know the new cabin where Sawyer lived last summer? 
Ans. I do. 
336 X 10. At the head of what gulch is that, if any? 
Ans. Near the head of Buffalo Gulch. 
X 11. How far below that cabin or the place where that cabin stands, 
did you see the boxes and riffles in 1878? 
Ans. I couldn’t tell exactly. 
X 12. About how far? 
Ans. Can’t possibly sav how many feet it was. 
X 13. How far should vou judge the distance to be ? 
Ans. About 1,000 feet, or in that neighborhood. Maybe not so muea, 
XN 14. Did you see a spring at or near where these boxes were ? 
Ans. Yes, sir; there was a spring above them, and another one above 
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Sawyer’s cabin. The first-named was, the nearest part of it, about 500 
or 600 feet from the boxes. 
X 15. How near these old boxes did you prospect in 1878 ? 
Aus. Right at their face. They were laying down, partly covered. 
X 16. How long did you work there prospecting ? 
Ans. About an hour or so. 
X 17. What did you do? : 
Ans. Just picked on the face of the bank and got some of the gravel 
and washed it. 
X 18. What did you wash it in? 
Ans. Rinsed it out on a shovel. : 
X19. How many shovelsfull did you wash on that occasion. 
oot Ans. About three shovelsfull. —o 
X 20. How much gold did you get? 
Ans. It run about 8, 10, or 12 colors on each howd. 
X 21. Was that all the prospecting you did in that gulch in 1878. 
Ans. That’s all. 
X 22. Where, with reference to those old boxes that you saw in 1878, 
did you work in 1883 ? 
Ans. Above and below them. 
X 23. About how far above and about how far below ? 
Ans. I commenced about 20 feet above and worked about 600 feet be- 
low the old workings. 
X 24. Who worked with you there in 1883, if anybody ? 
Ans. Mr. Mitchell helped me put in a dam, and another man whose 
name I forget helped me work the ground. 
X 25. How long were you and the other men working the ground in 
1883? 
Ans. We worked two weeks below and seven or eight days above the 
old workings. 
X 26. What did you have to work with, that is, to separate the gold 
from the dirt? 
Ans. We had boxes and riffles, and used quicksilver. 
X 27. How much was you labor worth per day in 1883? 
(Objected to as not cross-examination of anything brought out and im- 
material.) i 
Ans. I was getting $3 per day & boarding myself. The other man got 
the same, | suppose. 
308 X 28. What was the reasonable value of your boxes and dam ? 
Ans. We had six boxes with riffles, about eight pounds of quick- 
silver—we did not use it all—and the dam. These were worth about 
fifty dollars, anyhow—maybe more. 
X 29. How much gold did you and the other man take out there in 
1883, if you know? _ 
Ans. I couldn’t tell you ; we had no scales. 
X 30. What did you do with it? 
Ans. I handed it over to Mr. Sawyer. 
X31. Who employed you and the other man to work there and fur- 
nished the boxes and material ? 
Ans. Mr. Carlin; Tom Carlin employed us and furnished boxes and 
materials, 


ee 
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X 32. If Tom Carlin employed you why did you give the gold to Mr. 
Sawyer? 

Ans. Because he had occasion to come to town, and Mr. Carlin lived in 
town. I gave it to him to give to Carlin. 

X 33. Who employed you to examine the lode holes or shafts men- 
tioned by you? 

Ans. Mr. Sawyer. 

X 34. When, as near as you can state? 

Ans. About the latter part of July, 1883. 

X 35. When did you make the examination ? 

Ans. In July. 

X 36. How long were youengaged inexamining the eight lode holes or 
shafts mentioned by you? 

Ans. I disremember ; it took me nearly a whole week. 
339 X 37. How do you know that you examined the shaft of the 
Andrew Jackson ? 7 

Ans. I saw the Discovery stake close to the prospect hole. 

X 38. How dic you identify the Ferguson ? 

Ans. By looking at the stakes. 

X 39. How did you identify the Bonanza, and the lodes mentioned by 
you? 

Ans. By the stakes and formation around. 

X 40. State whether there were a good many other holes that youdidn’t 
examine in the Stinson and Fanchon ground. 

Ans. Yes. ! 

X 41. Who paid you for making this examination * 

Ans. Mr. Sawyer. 

X 42. What was the source of supply of water last year when you 
worked there ? 

Ans. Snow and springs. 

X 43. Which supplied the greatest amount of water, the snow or the 
springs 

Ans. The springs. 

X 44. Did you have any but spring water, that is, water that flowed 
out of the springs t 

Ans. Yes; spring and snow water. 


) 


And thereupon, on redirect examination, said witness, THomas Mc- 
Gowan, further testified as follows in response to interrogatories to him 
propounded by J. F. F. Ruearr, Esq., solicitor for said respondents : 

Redirect 1. What was the kind of holes which vou testified that 
340 you did not examine in the Stinson and Fanchon ground when 
making the examination by request of Mr. Sawyer? 

Ans. It looked to me that they were done by prospectors ; whether 
they were looking for placers or not i can’t tell. 

Redirect 2. Were there posts at them ? 

Ans. Some of them there was. But they were old, little holes. 

Red. 3. How many of them were about that you saw but did not ex- 
amine ? 

Ans. I know of four of them anyhow. May be a few more. 
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Red. 4. How deep were they ? 
Ans. They were caved so that yon couldn’t tell. Old workings. 
(S’g’d) THomas McGowan. 


Subscribed and sworn to this 8th day of February, A. D. 1884, before 
me. 
(S’g’d) Ropert H. Buck, 
United States Commissioner. 
Adjourned to 1.30 p. m 


Resumed at 1.30 p. m. 


And thereupon JAMES S. MITCHELL, a witness, of lawful age, being 
first by me duly cautioned and sworn, testified as follows in response to in- 
terrogatories to him propounded by J. F. Frevarr, Esq., counsel for said 
defendants : 


Int. 1. State your name, age, residence, and occupation. 

Ans. Name, James 8. Mitchell; age, 23; residence, Sugar Loaf; oc- 
cupation, miner. 

Int. 2. How long have you been a miner? 

Ans. About ten years. 

3. How long have you lived in Colorado? 

341 Ans. About 3 years. 

4. Are vou acquainted with the ground embraced within what 
is known as the Stinson and Fanchon placers in Butfalo Gulch and on 
Sugar Loaf Mountain, Independence mining district, Lake County, Col- 
orado ? 

Ans. I am. 

5. How long have you been acquainted with it? 

Ans. Since the summer of 1881. 

6. What have been vour means of becoming acquainted with it? 

Ans. I went over to Sugar Loaf to look at some interests I had a notion 
of purchasing, in the summer of 1881. I met Mr. Sawyer there, and he 
took me round and showed me the ground, and then I went on to the claims 
I was going to. He took me round to the holes that were on the placer 
a showed me where his lines were, but didn’t take me to all the holes. 

From that time to this have you at any other times, and if so, when, 
i upon and over the premises of the Stinson an‘! Fanchon placers? 

Ans. I was there in the sammer of 1882, and in the summer of 1883 

8. Have you worked upon the premises ; and if so, when? 

Ans. In. the summer of 1883 [ worked for Mr. McGowan, putting up 
the dam. In thesame summer I worked in the Norwood, General Marion, 
Andrew Jackson, Lulu May, Paxton, Bonanza Queen, Ferguson, Lizzie 
Bell. That’s all. 

What did you do in these holes, and what did you find there 
342 as to the character of the material through and in which these 
holes were sunk, and also whether or not you saw In any of them 

rock in place or lodes, veins, or ledges bearing mineral of any kind. 

(Objected to as incompetent to contradict facts stated in location certifi- 
cates made by the defendants or either of them. They are estopped by 
their certificates from contradicting such facts. ) 

Ans. I worked in those splacers after Mr. McGowan had cleaned them 
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out. I looked for mineral, but didn’t find any. I found in the Lulu May 
and Lizzie Bell bed rock, solid formation, but no mineral. The bed rock 
was granite. The others were all,in wash. 

10. Did vou or not see in any of them mineral matter, or indications of 
mineral of any kind? 

(Objected to as last above.) 

Ans. I did not. 

11. Have you seen upon these premises placer working for gold; and, 
if so, when and where ? | . 

Ans. In the summer of 1881 I saw two old boxes where some person 
had been working in the guleh. But not knowing anything about placer 
mining I didn’t pay any attention to them. In 1883 I saw where some 
parties had been working, and saw Mr. McGowan pan out some gold. 

. 12. Did you examine other holes on the Stinson and Fanchon placer 
besides those you have named ? 

Ans. There was one other hole there that I went to, but it was in wash, 
not timbered, and there was no stake there to show that it had been taken 
up by any person. 

13. Are there on these placer claims other location holes and 
343 discovery holes besides those named and examined by you? 

Ans. The Fanchon placer is all over discovery holes taken up 
by those jumpers. There is the Lron Duke, Richmond, and Horseshoe. 
Also the Amazon, Advance, and the names of the others 1 don’t remember. 
I have been in all these named. 

14. Did you in any of these last mentioned find any mineral in rock 
in place ? : 

Ans. I couldn’t say whether it was mineral or not. [I saw no mineral. 
Parties claimed it was mineral who had located them. 

15. Were these five last-named claims located after you first went on 
the premises in 1881, or had they been located before that ? 

(Objected to as immaterial, irrelevant.) 

Ans. The Horseshoe, Richmond, and Amazon were located since that. 
[ don’t know about the others. The Iron Duke was located since I went 
there. 


And thereupon, on cross-examination, said witness,.J AMES 8, MITCHELL, 
further testified as follows, in response to cross-interrogatories to him pro- 
pounded by A. W. Brazee, Esq., solicitor for said complainant : 


X 1. When you examined the Horseshoe, Richmond, Amazon, Iron, 
Duke, and Advance, and others the names of which you do not remem- 
ber, were parties working on them, or either of them? 

Ans. There were parties working on the Advance and Amazon in the 
winter of 1882 & 3. Nobody was working on the other at that time. 

X 2. When did you make your examination ? 
344 Ans. Sometime after New Year’s in 1883, in the winter-time. 

X 3. Do you know whether McGowan had made any examina- 
tion before that, on those claims ? 

Ans. I don’t know as he, ever saw thei. 

X 4. When was it that you examined the Jackson, Bonanza Queen, 
Lulu May, Lizzie Bell, and tour others? 

Ans. I examined the Norwood, General Marion, Paxton, Ferguson, 
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Andrew Jackson, Lizzie Bell, Bonanza Queen, in the summer of 1883. I 
don’t remember exactly the month. 
X 5. At whose request did you make that examination of those claims? 
Ans. Mr. Sawyer ’s—James A. Sawyer—one of the defendants. 
X 6. State for what purpose, if you know, he had you make such ex- 
amination ? 
Ans. I was prospecting for him, and he told me to go and look-at those 
holes and see if I couldn’t find some mineral. 
X 7. How did this stuff look that you have mentioned, which parties 
claimed was mineral ? 
Ans. It was a white rock resembling quartz or hard porphyry. 
(S’g’d) JAMES S. MITCHELL. 
Subseribed and sworn to this 8th day of February, A. D. 1884, before 
me. : 
(S’e’d) Rospert H. Buck, 
Examiner. 
And thereupon PETER Coopy, a witness of lawful age, being by me 
first duly cautioned and sworn, testified as follows in response to interrog- 
atories to him propounded by J. F. FRuEAFF, Esq., attorney for said defend- 
ants : 


345 Int. 1. State your name, age, residence, and occupation, 
Ans. Name, Peter Coopy; age, $40; residence, Sugar Loaf; occu- 


yates. miner. 


How long have you been a miner, and where ? 

ibe About 4 vears ; in Colorado. 

3. Are you acquainted with the ground embraced in what is known as 
the Stinson and Fanchon placer claims in Buffalo Creek and on Sugar 
Loaf Mountain, in Independence mining district, Lake County, Colo- 
rado? : 

Ans. I am acquainted with part, but not all, of the ground. 

4. Have you been in the shafts in said premises marked as the Bonanza 
Queen, Lizzie Bell, Ferguson and Paxton lodes ? 

Ans. I have. 

5. How careful was the examination made by you as to whether or not 
the same contained any mineral in place, or whether they were run through 
and into said formation of rock ? 

Ans. I examined the works as close as I knew how, from top to bot- 
tom. 

6. What did you find in the same ? 

(Objected to on the ground that the defendants are estopped from im- 
peaching lucations made by them, or either of them, on which they have 
filed certificates of location.) 


Ans. Wash, I call it. 


346 And thereupon, on cross-examination, the said witness, PETER 
Coopy, further testified as follows in response to cross-interroga- 
tories to him propounded by A. W. Brazee, Esq., solicitor for said com- 
plainants. 
X 1. At whose request did you mi: ake such examination * 
Ans. Mr. Sawyer’s, James A. Sawyer, one of the de fonda ants 
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X 2. For what purpose ? 

Ans. I was working for him and he told me to go down there and ex- 
amine carefully and see whether [ could find a lode or mineral. 

X 3. When did you make such examination ? 

Ans. Some time in this month. 

X 4. What did you do in making such examination ? 

Ans. Went down with pick and shovel and worked in the holes. 

X 5. Was there any water or ice in these holes or any of them at the 
time of such examination ? 

Ans. No water or ice. There was a little snow. 

X 6. Was the ground frozen in the bottom of the shafts? 

Ans. It was frosted a little, but nothing but what you could pick it and 
see what was there. 

X 7. How deep did you dig in-the Bonanza Queen, Lizzie Bell, Fer- 
guson,and Paxton? State, in respect to each, the depth you dug. 

Ans. I didn’t dig in the bottom of any of them. I picked around to 
see what was there. 

X 8. Were these shafts timbered or either of them ? 

Ans. No; they were not timbered tothe bottom. There were 
347 si two sets of timbers in three of them, from the top. 

X 9. Was there any appearance of the wash having caved in in 
any or all, and if any, on which of these shafts ? 

Ans. I should say they had caved in a little. 

_And thereupon, on redirect examination, said witness Coopy further tes- 
tified as follows: | | 

Redirect 1. Had or not the caving in so filled up any of the holes that 
you could not make an examination of the whole of them from top to 
bottom and along the sides ? 

Ans. No; I don’t think it had. It might bother a little at the bottom, 
but at the sides as deep down as ten or eleven feet you could examine 
thoroughly. 

(S’o’d) PETER Coopy. 

Subscribed and sworn to this 8th day of February, A. D, 1884, before 
me, 

(S’g’d) Ropert H. Buex. 
Examiner. 


And thereupon Harry S. DEAN, a witness of lawful age, being by me 
first duly cautioned and sworn on oath, testified as follows in response to 
interrogatories to him propounded by J. FF. FRUEAFF, Esq., solicitor for said 
respondents. 

Int. 1. State your name, age, residence, and occupation. 

Ans. Name, Harry 8. Dean; age, 24; residence, Sugar Leaf; oceupa- 
tion, miner. 
2. Are you acquainted with the ground embraced in the Stinson 
348 and Fanchon placerson Buffalo Gulch and on Sugar Loat Mountain, 

in Independence mining district, Lake County, Colorado ? 

Ans. I am acquainted with part of it. 

3. Have you been in the discovéry shafts of the claims called the 
Bonanza Queen, the Lizzie Bell, the Ferguson, and the Paxton, located 
within the Fanchon placer ? 
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Ans. I have. 

4. What examination did you make of them, and for what purpose ? 

Ans. I made as good examination as I could, for the purpose of seeing 
whether there was any mineral or lode in those holes. I had a pick and 
shovel with me. 

5. What did you find in them, or either of them? 

(Objected to as incompetent, immaterial. Defendants are estopped 
from impeaching locations made by them, or either of them, contradicting 
their certificates of location.) 

Ans. What J should call wash. 

6. Any mineral or any rock in place, solid formation ? 

Aus. Could not say that I saw any. 

7. How long have you been mining ? 

Ans. About 20 months, in this camp. 


And thereupon, on cross-examination, the said witness, HARRY 5. 
DEAN, further testified as follows in response to cross-interrogatories to 
him propounded by A. W. Brazee, Esq., solicitor for said complain- 

ant: 
349 X 1. When did you make such examination ? 
Ans. In this month. 

X 2. Was there any ice in the bottom of these shafts, or either of them, 
at the time of such examination ? 

Ans. No, sir. 

X 3. Was the ground frozen in the shafts at the time of such exami- 
nation ? 

Ans. It was frosted some—not frozen—you could pick it. 

X 4. How deep did you dig in the bottom of these shafts and each of 
them ? 

Ans. I dug a little bit in the bottom. Didn’t sink it any. Didn't 
throw out any dirt. I drove the pick in the bottom perhaps half way up 
to the eye, say, one, two, or three inches. 

X 5. At whose request did you make the examination ? 

Ans. Mr. James A. Sawyers. 

6. Where are these shafts, on what mountain ? 

Ans. They are at the right of Buffalo Guich, and some close to the 
gulch, and one about 100 feet off. 

(S’o"d) Harry 8S. DEAN. 

Subscribed and sworn to this eighth day of February, A. D. 1884, be- 
fore me. : 

(S’o"d) Rospertr H. Bue, 
Exvaminer. 
Adjourned by consent, subject to stipulation hereafter to be filed. 


APRIL 22p, A. D, 1884—2 o’clock p. m. 
350 | The testimony in chief on the part of complainant baving been 
closed, the testimony on the part of the respondents was resumed 
pursuant*to the stipulation dated April 9, A. D. 1884, heretofore herein 
filed. 3 : 
And thereupon James A. Sawyer, a Witness of lawful age, produced 
on the part of the respondents, being by me first duly cautioned and sworn 
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on oath, testified as follows in response to interrogatories to him pro- 
pounded by G,. G, SyMeEs, Esq., solicitor for and on behalf of said re- 
spondents : 

Int. 1. State your name, residence, and occupation, 

Ans. My name is James A. Sawyer; residence, Soda Springs, Colo- 
rado; oce upation, wagon maker, I am and have for several years been 
eng: aged in mining. = * 

“Do you know the Fanchon and Stinson placer claims ; and, if so, 
mB long have you known them? 

Ans. I do, and have known them by those names since the winter of 
1879 and 1880. 

3. How long have you known the ground included within those pat- 
ented placer claims ? 

Ans. Since the early part of June, 1879. 

4. State how vou came to know the ground in June, 1879; that is, if 
you went upon the ground and prospected and did any work, state what 
you did. 

Ans. I was told by Henry Kaufman that if I would come out and dig 
he would show me where. I went out there about 9th or 10th of June, 

1879, and dug two holes, when they showed me in the wash and 
351 got a surveyor to survey and lo ‘ated two claims, the Bonanza 
Queen and Lizzie Bell. Then I laid out four others and dug the 
holes and got them recorded for myself, the Paxton, Ferguson, Lulu May, 
Andrew Jackson, and General Marion. 1 dug ten foot ‘holes on all these 
claims and afterwards went to cross-cutting and digging to try to find 
lodes, as I was told there was plenty of them there. These cross-cuts 
were mostly open cuts, mostly in wash, but sometimes in the bottom we 
would come to rocks after going six or eight feet, but I did ny have to 
shoot any except in one hole. I had three or four men from that time 
on “ the 10th or 11th of October succeeding. 
What other work did you do on these placer claims or on the ground 
ine Jaded i in these placer claims during the summer or fall or winter of 1879 ? 

Ans. First I built a cabin for summer use, and as winter approached I 
built two good cabins. One is in the head of Buffalo Gulch, in the Fan- 
chon placer, the other is little lower down, on the Stinson. 

6. State whether or not you did any prospecting on those placer claims 
during the summer or fall of 1879 in the way of panning out dirt in 
gravel, and, if so, what you found. 

Ans. One of my men was an old Black Hills miner, and he suggested 
we try for gold, and I borrowed a pan and he found gold, but he ~hadn’t 
the water to wash it much ; there was a little water in the bottom of the 
ravine. He decided that if we had water he could make it pay. He 

had to dig down to get water. 
352 (Complainant objects to so much of the answer as states what 
the miner decided, as mere hearsay.) 

7. State what next you did with reference to locating this ground as 
placer claims and proceeding to make application and obtain placer patents 
for it. 

Ans. By October I was considerably i in debt for grub and owed these 
men. I went over to see Mr. Stevens to sell him an interest [ owned in 
the Kayservin claim, alongside of his iron claim on Iron Hill. Then I 
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met Mr. Leiter, and being acquainted with him for over twenty years, he 
inquired kindly about my affairs, and I told him what I was doing and 
hoped to do, and about my interest in the Kayservin, and why LI h: id come 
there. He says, “Perhaps we will go in with you and help you.” We 
set a day to go and look at ihe claims I have mentioned in Buffalo Gulch 
that I had located. Three days later Mr. Stevens went with me, and we 
walked up and down over the claims. He seemed to me to examine pretty 
closely, the trees and everything, and made the remark that the timber was 
not so valuable for saw timber or mining timber as to keep on hand and 
let it grow. We then examined the holes. He said it was a waste of 
money to dig in that ground for lode claims, as the formation was not such 
as they usually found lodes in; that the reck was not granite but gneiss. 
He then suggested that we take it up as a placer, provided we could trace 
out any ground that we could bring water over from Lake Creek. We 

then started down northeast to see if we could do such a thing, I 
353 leading his horse and he examining. We came on round down 

the hill to the creek, and then round a point and back to Buffalo 
Guleh, lower down than where we had been. He then said we would go 
back to the iron mine and take it up with Mr, Leiter. 

8. Did you and Mr. Stevens or not at this time find or discover that it 
‘as practicable to bring water from Lake Creek across and upon the said 
Stinson and Fanchon placer ground into Buffalo Guleh by a ditch, to carry 
on placer mining ? 

(¢ Ibjected to as leading and as calling for an opinion on a question in 
engineering, on which witness is not shown to be experts. ) 

Ans. Mr. Stevens decided it could be done. He desired to cut off the 
coal burners, who were cutting the timber. 

(Complainant objects to what Stevens decided as hearsay.) 

9. State anything else that yon and Mr. Stevens did or said or decided 
at this time, with particular reference to whether the ground was valuable 
for lode mining purposes, or only valuable or more valuable for placer 
mining purposes. 

(Objec ‘ted to as hearsay.) 

Ans. I recollect one word he used particularly, that he wouldn’t give a 
pinch of snuff for the ground for lode claims or the prospect of finding 
lodes. Then he went on to say that he could serve two purposes, that is, 

save the ground from loss by these timber thieves and make some 
354 money by working the placer. That if Leiter agreed to it, he would 

talk up the placer business that night. We did not get in in time 
to make any bargain that night. 

10. State what next took place between you and Mr. Stevens or Leiter 
with reference to any agreement for them to put up money and grub-stake 
and you to furnish the work and labor to locate this ground for placer 
claims and mines and apply for and obtain patents for the same. 

Ans. The next morning, after much talk, they agreed to put up the 
money and give me a erub-stake—I doing the work and entering as placer 
the land of the Fane hon and Stinson placers, I being allowed. after the 
patents were issued, to select forty-odd acres of land and deed them the 
balance. 

11. Now state what you and Stevens and Leiter did in pursuance of 
that agreement with reference to locating these placer claims and doing 
work upon them and applying for the patents. 


—— 
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Ans. He sent Henry D. Bates, the surveyor, and two men with me, and 
we went out and made a preliminary survey of these two claims—the 
Stinson and Fanchon. We came back. Mr. Stevens gave me a letter 
down to Judge Weston,and he and I talked it over, and Weston and 
dates’ partner made out the location papers and I signed them, together 
with Mr. Arens, Lou Rucker, Mr. Henderson, Mr. Crowthers, and Mark 
David, and a young man, Reims, since deceased, and A. M. Rucker. 
Then I left the matter with Judge Weston and went back to work. 
355 12. State what next you did with reference to doing any fur- 
ther work’ upon these placer claims, having any surveys made, and 
making application for patents. 

Ans. I fixed up my cabins for winter and worked on the placers and 
dug some more holes, to make the full amount of work. Bates came out 
with three men early in December to make the final survey. By the 24th 
December he finished it, and I came in with him to Leadville on the 
evening of the 24th December and stayed here till they got through with 
me in making the application for patent. Bates’ partners and Judge 
Weston got up the papers for said patents. 

13. Why were the names of Arens, Henderson, Reims, A. M. and L. 
Rucker, David, and Crowther joined with you in the location certificates 
of said Stinson and Fanechon claims? 

Ans. Mr. Stevens said we must have 8 names because we couldn’t take 
but 20 acres apiece. After the location they deeded their interests to me, 
and I applied for the patents in my name. 

14. Did these men authorize the use of their names in the location cer- 
tificates ? 

Ans. They did. Four of them were out with me, and all these four, 
except Mr. Henderson, assisted me. 

15. State the value of the work and labor done and performed by you 
and the men that vou employed and paid on the Fanechon placer claim 
before you made the application for patent for the same. 

Ans. At a fair valuation, what I paid them would amount to between 

$500 and 8600 on the Fanchon. 
356 16. What was the value of the work and labor actually done 
and performed by you and men employed and paid by you, on the 
said Stinson placer claim before you made the application for patent on 
the same? 

Ans. A little over 8700 on the Stinson. 

17. State the character of this work and labor; that is, whether it con- 
sisted mostly of prespecting, by sinking shafts or pit-holes through the 
wash and down to the rock in place and mining open cuts and building 
cabins to live in on said claims. ; 

Ans. It was open cuts and sinking on these placers except what I did 
on the cabins and summer shanties. I had a fourth cabin covered with a 
large wagon sheet. 

18. Did you abandon the lode claims that you have mentioned that you 
located upon said placer ground in June or July, 1879, before you located 


. the ground or placer claims ? 


(Objected to as calling for the opinion of the witness on abandonment, 
a mixed question of law and fact.) 
Ans. I did. I went and asked Judge Weston if I was allowed to 
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abandon it; if it was right to do so and take up the land as _ placer 
ground. He said it was, unless there were veins discovered, I told him 
there was not. He said, then, it was perfectly legitimate and right if 1 
wished to. 

(Complainant objects to so much of the answer as follow the first 
“did,” on the ground that it is not responsive, and is mere hearsay. De- 
fendants are estopped by their location certificates from contradicting 

them.) 
o07 19. State why you abandoned these lode claims and proceeded 
to locate and appropriate the ground as placer claims; that is, with 
reference to whether it was because you did not find or discover in your 
holes or shafts in said lode claims any veins, lodes, or ledges of quartz or 
other rock in place carrying silver, gold, or other valuable deposits. 

(Objected to on the ground that the last part of the question or explana- 
tion thereof suggests the answer desired. ) : 

Ans. I had worked there for months with all the men I could hire on 
tick and other ways, got in debt, and couldn’t find anything to pay, noth- 
ing like pay, and with the hope of washing out gold by using it as placer 
ground, and trying to make something out of it and get my money back, 
I took it up as placer. With the assistance of Stevens and Leiter I could 
do so. : 

20. State what vou did after you obtained the said placer patents, with 
reference to deeding portions of the ground to W. Stevens and Leiter for 
the consideration of their having furnished you money and provisions to 
do a large portion of the work and obtain the patents. 

Ans. I stayed out there till the patents came. Then Mr. Weston drew 
up a deed for all except forty-odd acres, and I signed it. The deed cov- 
ered all the balance of the placers. 1 then came to the Iron mine, worked 
as a carpenter until the Dinero was discovered. Then I went back out 

there, and have stopped there ever since, and am living there now. 
308 21. Were there any known lodes or veins in valuable mineral 

deposits of any kind of rock in place discovered or known to exist 
or claimed to exist within the boundaries of said placer claims at or be- 
fore the date or time of the application for said placer patents ? 

(Objected to on the ground that plaintiffs are estopped from showing 
matter called for by this question, by their location certificates of location 
of lodes by Sawyer and others and subsequent reservation of such lodes 
eo nomine in the deed to defendant company.) 

Ans. None. You may be sure [ would never have entered it as placer 
if there had been. 

22. State what you know about there having been placer mining car- 
ried on in Buffalo Gulch on these placer claims under leases, and if placer 
gold has been washed out of that ground within the last few vears, 

Ans. The [ron Mine Company made a lease last year to one MeCracken. 
I think Clay was interested. They worked there as long as the water 
lasted. They stayed there anyhow. I don’t know how much they took 
out, but I saw very nice dust and nuggets. Before that lease was taken 
I worked two men there awhile. The ground was frozen so hard I didn’t 
make much headway, but we took out some dust, nuggets, and pieces of gold 
like wire, an eighth of an inch long or longer. That’s all I know positively 
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of being done. I saw old workings and riffles and boxes laying round 
from the time I went there. I guess that’s all I know about it. 
359 25. Were there any lode claims on the discovery shafts of any 
known lode claims upon the ground included within the said placer 
claims at the time of the application for said placer patents, except the ones 
you have named that you located and abandoned ? 
Ans. None. 


And thereupon on cross-examination the said witness SAwYErRs further 
testified as follows in response to cross-interrogatories to him propounded 
by A. W, Brazes, Esq., solicitor for said complainant: 


Cross 1. Had you or men jn your employ, or in the employ of Stevens 
and Leiter, washed for gold on the Stinson and Fanchon before December 
5ti:, 1879; and ifso, for what length of time, and with what result ? 

Ans. Very little. Only as I told you about the pan we borrowed, and 
we prospected with the pan. We got a very fair showing for the water 
we had, 

X 2. How long was the Black Hill miner engaged in prospecting with 
that pan ? 

Ans. On Saturday afternoon. 

X 3. How many colors did he get, as near as you can now recollect ? 

Ans. I saw one shovelfull with 32 little, very small, specks of gold. 
The rest were not so good, 

X 4. Were those all the colars that you saw? 

Ans. About all. 

X 5. Was all the work that was done by you before October 6, 1879, 
on the ground of the Stinson and Fanchon done in prospecting for lodes 
or leads? 

Ans. Yes; all-that I did hunting for lodes and leads was done before 
that time. | 

X 6. Please answer the last question. 

Ans. No, sir: not all. 
360 X 7. What other work was done before that time by you on the 
ground included in those claims ? 

Ans. We dug some cross-cuts right in the bottom of the ravine, so as to 
let the ends run each way into the hills, 

X & When was that done, and for what purpose ? 

Ans. In 1879; to see what we could find. 

X 9. Was the work done last year under leases the same mentioned by 
Clary and Kavanagh, who have been examined in the matter as witnesses 
in your hearing ? 

Ans. It was. 

X 10. Have you or the men in your employ, or in the employ of 
Stevens & Leiter, or in the employ of the Iron Silver Mining Company, 
done any placer mining work on the ground of the Stinson and Fanchon, 
or either of said claims, since December 5, 1879, other than the work re- 
ferred to done last year under lease ? 

Ans. Nothing worth naming. 

X 11. Have you, or men in your employ, or in the employ of Stevens 
and Leiter, or said company, been engaged in lode mining on said ground 
included in said claims since December 5, 1879 ; and if so, to what extent? 
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Ans. Never struck a pick till November, 1882, after the discovery of 
i the Dinero. Since that time they have had under my supervision from 
1 six to ten men most of the time hunting for those lode claims that are sup- 

posed to cross the placer. 
X 12. What was the grub-stake that Stevens and Leiter agreed to pay 
or furnish you in your arrangement with them mentioned by you in your 
direct examination ? 
361 Ans. Three dollars a day. 
| X 13. What, by said arrangement, were you to do in considera- 
tion of receiving $3 a day from them ? 

Ans. They didn't state everything I was to do. I was to stay there 
and look after their interests in every way, I reckon, and help make roads 
and help load wagons. 

X 14. State what you were to make roads for, and what to help load 
wagons with. | 

Answer. So the teams would go along with loads of mining timbers. 
They were hauling mining timbers. I was to help load mining timbers 
on the wagons. The bargain was that I should do all the work necessary 
to the entry. 

X 15. Was it a part of the said arrangement or bargain that vou were 
to watch the ground and keep outsiders from cutting timber from the 
ground in question ? 

Ans. That was not talked of. 

X 16. Were the mining timbers which you cut roads to get at and 
helped to load cut on the ground in question chiefly ? 

Ans. Yes, sir; most of them; not all. 

X 17. Where, if you know, were those mining timbers hauled to ? 

Ans. Didn’t see them go to the Iron Mine, but I have no doubt they 
did. 

X 18. Who paid for the cutting and hauling of said timbers ? 

Ans. I don’t know. | 

X 19. In whose employ were the men and teams employed in cutting 

and hauling said timbers ? 
R62 Ans. I don’t know; only they were called Iron Mine teams ; 
they came from there. 

X 20. Who were you to work for when cutting said roads and loading 
said timbers ? | 

Ans. The [ron mine paid me. They never told me to work, but I did. 
X 21. When you say, “the Iron mine paid me,” do you mean the Iron 
Silver Mining Company ? 
Ans. At first it was Stevens and Leiter, and now it is the Lron Silver 
Mining Company. 
X 22. Did Stevens and Leiter, or either of them, and if so, which of 
them, at any time direct you, among your other services for them or said 
| company, or request you, to look after the timber on the land in contro- 
versy to prevent others from cutting and carrying it away, and if so, when? 
Ans. Neither of them ever told me any duties after it was entered at 
all; they just left me alone. 
X 23. Is that your signature ? 
(Here witness is shown a paper purporting to be signed by him.) 
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Ans. Yes, sir. 
(Here the paper is offered in evidence as part of the cross-examination 
of this witness, and is hereto attached, marked Exhibit V.) 
(The paper is objected to because it does not tend to contradict anything 
the witness has said and because it is improper for that purpose.) 
The witness here adds to his last answer as follows: Mr. Berry 
363 came to my house late one evening and wanted me to go to Lead- 
ville. I objected, as I was very busy with the men, and he said he 
would write off a little statement, and if | would sign it it would save me 
going. I objected to signing anything under the circumstances. He said 
he feared the Iron Mine Company would get me out of the way before 
he could get my testimony, and he only wanted this statement to use In 
ease I was run off. He read it over and I objected to some things in it 
which were hardly true. He made some erasures and said it would never 
be brought in unless I was absent, and I signed it with that promise, and 
that is the last I knew of it from that day to this. 


And thereupon, on redirect examination, the said witness SAWYERS 
further testified as follows : 

Redirect 1. The timber that has been cut and hauled by the Iron Min- 
ing Company from these placer claims was all used for mining purposes 
at the Iron mine, and was not cut or sold for any specalative purpose ? 

Ans. I didn’t follow those logs and see them ret there, but I have no 
doubt they did. 

(S’g’d) 
' JAMES A, SAWYERS. 


Subscribed and sworn to this 22 day of April, A. D. 1884, before me. 
(‘S’g'd) 
Rosertr H. Bue, 
Examiner. 
Adjourned to April 23, 1884, at 10 a. m, 


Exuisitr V.—R. 1. Buck, Examiner. 


On or about the 6th of October, 1879, I went.to see Wm. H 

364 Stevens and Levi Z. Leiter to sell them and interest in the Kezer- 
vin to enable me to pay me men, me. I had been prospecting on 

what is now the Fanchon & Stinson placers, and had become embarrassed, 
and in my conversation with them told them what I had located, and if [ 
could not find any mineral I could get my money back out of the timber, 
at which they at once and took some interest in conversation, afterwards con- 
senting and agreeing that Mr. Stevens should accompany me to see the 
land. On the 9th Oct., ’79, we did visit the land, and after looking it 
over, Mr. Stevens suggested that I should abandon the elaims I haa lo- 
eated, locate the land as placers, and they would furnish the money and 
[ should have my ——, and they would have the balance, and they would 
assist me in the future; afterward they employed me to look after the 
timber on the land to prevent others from cutting and carrying it away. 
Meantime they cut and carted to the Iron mine a good portion largest 
sized timber. They paid me what he, Stevens, called a grub stake of 
three dollars a day for my services. There is no water ditch on the land, 
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and no effort to build one for placer mining. They have failed to perform 
what they promised. ‘The amount of the placer mining ever done on the 
land was very limited and not enough to make it pay. There is still a 
large amount of fine timber on the land. 
(Sg'd) 
JAMES A. SAYWERS. 


Endorsed :) U: S. vs. Iron Silver Mining Company, Exhibit VV. R. 
pany, 


H. Buck, examiner. 


365 ApriL 23, A. D. 1884—10 a. m. 
Resumed., 

And thereupon Henry D. BATES, a witness of lawful age produced on 
the part of said respondents, being by me first duly cautioned and 
sworn, on oath testified as follows, in response to interrogatories to him 
propounded by G, G. Symes, Esq., solicitor for and on behalf of said 
respondents. | 

Int. 1. State your name, residence, and occupation ? 

Ans. My name is Henry D. Bates ; residence, Leadville ; occupation, 
civil mining engineer. | 

2. Do you know the defendants in this suit, Sawyers andthe Iron Silver 
Mining Company ? | 

Ans. I do. 

3. Do you know the Stinson and Fanchon placer claims, and if so, how 
long have you known them ? 

Ans. I do, and have known them since early in the fall of 1879. 

4. What was the occasion of your becoming acquainted with these placer 
claims? 

Ans. I went on the ground to survey them. 


5. State about the time and circumstances of your making a survey of 


these claims and for whom and for what purpose you made such surveys? 

Ans. As near as I can recollect it was in September or October, 1879, 
and I was employed to make the surveys by Stevens & Leiter, for Stevens 
and Leiter and Sawyers. 

6. Did you make more than one survey of these claims, and if so, when 
and for what purpose did you made the two surveys? 

Ans. I made two surveys; the first to loeate the claims, the second was 

an official survey as deputy United States surveyor, on which an ap- 
366 plication for the patents was based. I am a United States deputy 

mineral surveyor, and made these surveys on receiving an order 
from the surveyor-general at Denver. , 

7. Did you make an examination of the ground included in these placer 
claims when you made the surveys of them with reference to determining 
the character of the ground, as to whether it was placer mining ground, 
whether it contained any known or discovered lodes or ledges ? 

Ans. Yes, sir. I made an examination for the purpose of determining 
whether or not any lodes, veins, or ledges of mineral in rock in place or 
gold-bearing rock had been discovered on the ground. 

8. State how carefully you examined these claims to see if there was 
any known or discovered lodes or veins within them, and state particularly 
the result of your examination. 

(Objected to on the ground that witness is not shown to be qualified to 
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express an opinion on the matter called for, and that defendants are estop- 
ped from contradicting the location of their lodes or what they contain, 
and by subsequent reservation of the same as known lodes from Saw yers, 
conveyance to the company.) 

Ans. I examined every pit, cut, and shaft on the properties to deter- 
mine whether or not any lode, vein, or ledge of mineral-bearing rock ex- 
isted in these openings; I found that nothing had been discovered in the 
way of mineral-bearing rock in place. 

9. State whether or not from your examination there was found or dis- 

covered or known to exist within the said placer claims, either at 
367 the time you made the surveys for the purpose of locating said placer 

claims or at the time you made the official surveys for the purpose 
of making the — for patents, any lode, vein, ledge, or mineral de- 
posit of rock in place bearing silver, gold, or other valuable deposits. 

(Objected to as last above. ) 

Ans. No, sir; nothing of the kind had been discovered at the time I 
made either survey. 

LO. State what experience you have had in California mining district 
in the State of Colorado, is a practical mining engineer and surveyor in 
the examination and surveying of lode and vein and placer mining claims, 

(( lor to because it does not relate to the time when these surveys 
were made. 

Ans. I “ ive resided in Colorado during the last seven years. During 
that time I have been engaged most of that time in surveying and exam- 
ining mining properties in Lake County and other counties in Colorado. 

ll. Are you familiar with the placer and lode and vein formations at, 
and in the vicinity of the location of these placer claims ? 

Ans. [ am, and was when I made the surveys. 

12. Did you make the affidavits in the proceedings to obtain the said 
Fanchon and Stinson placer patents, testifying that there were no known 
lodes or veins of rock in place bearing silver, gold, or other valuable 

deposits ? 
368 Aus. I did as required by instructions from the surveyor-gen- 
eral at the time I returned the tield-notes to his office. I made af- 
fidavit to the tact that no discovered lodes were known to exist on the 
ground on which patent was applied for. 

13. State what examination you made at the time you made the official 
survey for ap plic ation for patent of the laber and work done and_per- 
formed, and the improvements put on said placer claims, and each of them. 

Ans. I measured all the openings upon the claim that were done by the 
defendants, and estimated what it was worth to do this amount of labor or 
improvement. 

14. State the value of the work and labor that had been done and per- 
formed and the value of the improvements that you found upon said placer 
claims, respectively, at the time you made the said official survey. 

Ans. Upon the Stinson placer I stated, in my field-notes, that the im- 
provements were mot less than 8500, and that in my opinion the actual 


cost was not less than S600. On the Fanchon I stated that at the.time 


I made the official survey the value of the improvements was 5400. Af- 
terwards other affidavits were made by other parties at the time the ap- 
plications for patents were made to the effect that at least 8500 in labor 


erat ie 


a 


memes oe 
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and improvements had been done on the ground before the applications 
were made, 

(Complainants object to so much of this answer as _ relates to affidavits 
made by other parties as improper, incompetent, and not the best evi- 

dence.) 
369 15, Describe the improvements that you found and examined on 
these placer claims, and state what they consisted of? : 

Ans. On the Stinson placer claim, at the time I made the official survey, 
the improvements consisted of a cabin, shaft, and pits, as shown upon the 
plat returned to the surveyor-general. I measured the cabin, shaft, and 
pits, and those measurements are given in detail in the field-notes that I 
returned to the surveyor-general. The cabin was 14x 20 feet in size. 
There was a pit 4 x 7 x 9} feet, a shaft 76 feet deep and 3 feet by 5 in the 
clear and a pit 4x 10x 11 feet. That was all the improvements on the 
Stinson claim. I put the estimated cost very small, at $600, and probably 
it cost considerably more than that. The improvements on the Fanchon 
claim consisted of a pit 4 x 6 feet and 8 feet deep, an open cut 20 feet long 
and 23 feet deep, another pit 3 x 8 feet in size and 9 feet deep, another pit 
4x 12 feet in size and 12 feet deep, another pit 4 x 7 feet in size and 11 
feet deep, an open cut 18 feet long and 3 feet deep, and another pit 4.x 6 
feet in size and 11 feet deep, another pit 4x 8 fect in size and 10 feet deep, 
another pit 4x7 feet in size, 10} feet deep, and another pit 4.x 6 feet in 
size and 11 feetdeep. It was my opinion at that time that the actual cost 
of the above-described labor was about $5400. 

14. State what you saw and know about there being placer gold upon 
the ground or the gravei and wash formation that generally produces placer 

gold in that vicinity. 
370 (¢ bjected to somuch of the question as calls for witnesses opinion, 
on the ground that he is not qualified to speak as an expert.) 

Ans. I noticed upon what is called Buffalo Gulch, on the Fanchon, that 
some prospecting had been done for placer mines once, and that the gravel 
had the appearance of being auriferous, 

17. State what vou know about the practicabili ty of bringing water 
upon said placer claims by a ditch from Lake Creek. 

Ans. A ditch could be dug from the Buffalo Gulch, on the Fanchon 
claim, around the mountain to Lake Creek in such a manner that a large 
amount of water could be brought into this Buffalo Gulch, and in that way 
placer mining work could be carried on successfully, so far as washing the 
dirt is concerned, 


And thereupon, on cross-examination, said witness, Henry D. Bares, 
further testified as follows in response to cross-interrogatories to him pro- 
pounded by A. W. Brazer, Esq., solicitor for said complainant : 

Cross 1. Have you been over the ground which would have to be trav- 
ersed by such a ditch as you have mentioned to ascertain what its grade 
and distance and probable eost of construction would be ? 

Ans. I have not been entirely over the ground. I have not traversed 
the ground for that purpose. I would like to explain. 

(Counsel for complainant objects to any explanation, counsel fur respond- 

ents insists that witness has the right to explain. Witness explains.) 
dil By saying that [ am familiar enough with that locality to know 
that the head waters of Lake Creek are much higher in elevation 
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than that portion of Buffalo Gulch of which I spoke in my direct exami- 
nation, and that for that reason water could be easily brought into that 
ulech by a diteh. 

X 2. Have you examined the ground the ditch would have to traverse 

ascertain its length ? 

Ans. Not thoroughly. 

X 3. Have you exaniined it at all to ascertain its length ? 

Ans. When I was upon the ground I noticed the topography of the 
country, and I saw that the length of such a ditch would not be very 
great. 

X 4. Please answer my last question. 

Ans. If you mean whether I have gone on there and made a survey to 
ascertain its length, [ should say no. 

X 5. What, in your opinion, would be the length of such a ditch, fol- 
lowing the meander of its course? 

Ans. Probably not more than two or three miles. 

X. 6. Did you ascertain by any assay made by yourself, or under your 
direction, of which you have personal knowledge, of the material in any 
of the shafts mentioned by you or the cuts or pits on the Fanchon and 
Stinson ground ? 

Ans. No, sir. 

X 7. Did you go to the bottom of the 76-foot shaft mentioned by you 
and examine personally the material therein ? | 

Ans. No, sir; but | examined the dump very carefully. 

X 8. Did you have any assay made of any of the material found on the 
dump? , 


r 
a 


Ans. No, sir. 
372 X 9 Was your examination to determine whether there was 
mineral or valuable veins or deposits in the shafts, pits, and cuts 
on these claims contined to the dumps ? 

Ans. No, sir. 

X 10. Into how many pits, or shafts, or cuts, on the Fanchon have you 
examined at the bottom or end ? 

Ans. All of them. 

X 11. Do you mean to say that you have examined the deep shaft at 
its bottom ? 

Ans. That shaft is in the other claim. 

X 12. How long did you take to make your examination in the open- 
ings on the Fanchon? 

Ans. I don’t remember how long I took. 

XN. 13. State about how long, 

Ans. This work was not done all at the same time, and for that reason 
I cannot Say. 

X 14. Is this as an explicit an answer as you can give to the question 
asking for thet the time that you took personally in examining the open- 
ings on the Fanchon to ascertain whether there was mineral in the same 
or veins or lodes therein? 

Ans. I spent as much time at and in each opening as [ considered nee- 
essary to do my work well. Further than that I cannot say as to time. 

X 15. Then state how much time you spent in these openings on the 
Kanchon in making such examination, 
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Ans. I was a few minutes at each of them; how many I cannot 
state. . 
373 X 16. I do not ask how much time you spent at them. I ask 
how much time you spent in each, respectively, ifany ? 

Ans. | was in each of them, how long I cannot say. 

X 17. What did you do in making such examination in each of said 
openings on the Fanchon ? : 

Ans. I examined the bottoms and sides of them. 

X 18. Did you in any way examine them,or any of them, otherwise 
than by looking, and, if so, how otherwise ? 

Ans. My recollection is that we had a pick with us,and if so, 1 used 
the pick to assist me. 

X 19. Can you state positively that you used a pick in any of them, 
and, if so, to what extent did you penetrate the walls or bottoms ? 

Ans. To the best of my recollection we had a pick, and, if so, I used it 
enough to satisfy myself as to what the openings contained by picking 
into the sides and bottoms. 

X 20. Is that as definitely as you can answer the last question ? 

Ans. Yes, sir. 

X 21. Did you go into the openings on the Stinson claim mentioned 
by you, or any of them,and examine the sides and bottom for mineral 
veins or lodes, and, if so, how did you examine their sides and bottom 
yourself personally, and what length of time, as nearas you can now remem- 
ber, did you spend in each ? 

Ans. I did go into these openings, except the 76-foot shaft,and exam- 
ined the sides and bottoms for mineral veins and lodes in the same man- 

her as I have described in reference LO the k’anchon claim, and 
3/4 spent in each about the same lengfh of time that I did in the 
openings on the other claim. 

X 22. Can you not answer any more specifically in regard to your ex- 
amination of the openings on the Stinson than you did in respect to the 
openings on the Fanchon ° 

Ans. No, sir. 

X 23. How do you know that other affidavits were made by other par- 
ties in respect to the value of improvements on the Fanchon after you 


’ 


made your certificate in your field-notes in respect: to such value * 

Ans. Because | know that such affidavit or affidavits are required by 
the officers of the land office before a patent can be issued, 

X 24. You say in your direct examination, “1 noticed upon what is 
alled Buffalo Gulch on the Fanchon that some prospecting had been done 
for placer mines.” State as near as you can estimate the value of such 
prospecting. 

Ans. I cannot estimete the cost of that work, because it had then been 
done a long time, and it is now a long time since I have seen it. 

X 25. Was that prospecting any part of the improvements included in 
your estimate of the value of the work done on the Fanchon and Stinson, 
or either of them ? 

Ans. No, sir: it was not. 

X 26. Did you see any other evidence of placer mining on these claims, 
or either of them, than this old prospecting ? 
Ans. I do not remember that I did. 
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375 And thereupon on redirect examination said witness BATEs fur- 
ther testified as follows in response to interrogatories to him pro- 
pounded by G. G. Symes, esq., solicitor for said complainant. 

Redirect 1. Why did you not examine the shaft on the Stinson Placer 
claim said to be about 80 feet deep, by going down into it. 

Ans. Because there was neither rope or ladder way there. 

Redirect 2. How carefully did you examine the dump, and what kind 
of rock did you find in the dump. 

Ans. I examined it very carefully and found nothing but gneiss or 
granite rock on the dump. 

Redirect 3. To refresh your recollection, do you not remember that one 
Johnny Anderson carried a pick with you and others when you made the 
examinations to see if there were any lodes or veing in any of the work- 
ings upon those claims? 

\ns. I remember that he was with us, and to the best of my recollee- 
tion some one in the party carried a pick. 

(S’u'd) Henry D. BATEs. 

Suoscribed and sworn to this 23d day of April A. D., 1884. Before 
me, 

(S’o'd) Ropert H. Buck, 
Evaminer. 
Adjourned to 2 o'clock py. tl. 


? o'clock }>. ™m, resumed, 


376 And thereupon CuarLes L. MeCracken, a witness of lawful 

aire pre wluee 7 Ol the part ot said respondents, being first by Ine duly 
cautioned and sworn on oath, testified as follows in response to Inter- 
rogatories to him propounded by G. G. SY MES, lscy., solicitor for said 
respondents : 

Int. 1. State your name, residence, and occupation. 

Ans. My name is Charles L. MeCracken ; residence, Leadville, Colorado ; 
occupation, not anything at present. I have been around mines for the 
last 12 or 15 years. 

2. Do vou know the Fanchon and Stinson Placer claims, and if so how 
long have you known them. 

Ans. Ido. I have known them since 1878, if thy memory serves me 
right; I helped make partial surveys of those claims with M. J. David. 

3. How tamiliar have you been with sail ground since 1878 ? 

Ans. I have been familiar with it nearly every year since. Have been 
all over it from one end to the other once or twice every summer. 

1. State whether or not you ever had a lease on this ground for the 
purpose of placer mining. 

Ans. Yes, sir: I had a lease on the Fanchon. 

». Did vou have the privilege ot working under this lease wherever 
you wished within the limits ot said said plac r claims? 

Ans. | did, 

6. State what work vou did in the wav of placer mining upon 
377 the ground or any part of it included in said placer claims; when 
you cid it, and all about 1t. 

Ans. We started to work there on June 4, 1883. We put 423 shifts 
in, or 42} days. We were obliged to do a good deal of dead work and 
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we worked over some ground that had been worked. We reached bed 
rock, as near as I can remember, about June 22d, but in working over this 
ground, before we reached bed rock, we got gold, and a very good pros- 
pect too. About June 25th we shut down. The water played out on or 
about that time. From the 22d to the 25th of June we must have got 
about $18 or $20 worth of gold. Owing to, as I thought, the shooting in 
a tunnel up there, the water stopped on us. We were just depending 
on water from the tunnel and a spring, and as soon as they commenced 
mining in the tunnel the water ceased and we ceased too, 

7. State vour opinion of the richness of that ground for placer mining 
purposes ; whether it would pay or not if you had water upon it; whether 
or not it is practicable to bring water from Lake Creek or elsewhere on to 
the ground. 

(Objected to on the ground that witness is not shown to be competent 
to express the opinion called for.) 


Ans. I consider the ground first-class placer ground, so much so that if 


[ am out of work I believe I will try to get a lease on it and wash it 
from the snow-water, and the ground would pay very well if a ditch were 
run in there. I asked for a three years’ lease on the ground, agreeing to 
put in a ditch, to cost not less than $6,000, if they would give me a 
378 three years’ lease. A ditch could very easily be brought on from 
Lake Creek, and would have to be brought, I should judge, from 
24 to 3 miles. 

8. What evidence did you see of placer mining or prospecting having 
been done upon the ground before you mined there? 

Ans. The only evidence I could see was, the day we prospected prior to 
taking the lease. Some pans we got 20, 50, and 50 colors in prospect- 
ing, and in one of the pans was quite a large nugget. It was nearly all 
coarse gold. 

9. State what you know about whether there was anv discovered or 
known lodes, veins, or ledges of quartz or other rock in place, having 
been discovered or known to exist within or upon the said placer claims 


before the applications were made for the placer patents in the month of 


January, 1880? 

Ans. From all the holes or shafts that [ looked into I didn’t see any 
veins or discoveries of any kind. 

10. How particular,examination have you made from time to time 
since 1878 of the shafts, pit-holes, or other prospect workings in said 
claims ? 

Ans. Almost every shaft [ would go past I would get into, and many 
times I have gone to look at shafts out of my way. I don’t suppose I 
could make more thorough examination than to go down into the shaft 
and examine it thoroughly. 

11. What caused you to make so thorough an examination to see 

whether there was any discovered veins or lodes? 
379 Ans. For my own satisfaction more than anybody else. If I 
had found anything [ should probably have located the next claim. 
12. What experience have you had in prospecting for both 
placer deposits and lode or veln deposits t 
Ans. About 13 years, 


13. When? 
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Ans. Almost in any country from Idaho to old Mexico. 

14. Are you familiar with the indications and formations which lead 
to the discovery and indicate the presence of lodes or veins and placer 
deposits in Lake County, in. the Arkansas valley, and in the immediate 
vicinity of these placer claims ? 

(Objected to as leading.) 

Ans. I am familiar with what is called prospectors’ indications, not 
with experts’ indications. A prospector’s indications are iron, black sand 
and gravel, and then you have got to dig for it. 

15. Did you find such indications of placer deposit upon these placer 
claims ? 

Ans. Yes, sir; the sluice boxes would be covered with black sand, 
You could hardly pan the amalgam. 

16. Does most of the ground included in these placer claims have the 
general characteristics on the surface of the ground containing placer gold 
in California district on the upper portion of the Arkansas Valley? 

(Objected to as leacling and as calling for an opinion which the witness 
is not shown competent to give, and as not calling for any fact what- 

ever.) 
380 Ans. The ground shows for itself. There is a wall of gravel 
and loose sand and there is the first place you would go to look, 
You wouldn’t ro to look in Grass. There ix lots ot (russ there—a good 
ranch below. 

And thereupon, on cross-examination, the said witness, CHARLES L. 
McCracken, further testified as follows, in response to eross-interroga- 
tories to him propounded by A. W. BRAZEE, sq, solicitor for said 
complainant. 

Cross 1. Did you assist Henry 1), ates, United States deputy mineral 
surveyor, in making any survey on the Fanchon ground? 

AAnDS, No, sir. : 

X 2. Where do you reside now ? 

Ans. In the Boston block, Leadville, and got my meals at the restau- 
rant. 

X 3. How long have you been out of employmé nt? 

Ans. I don’t suppose it has been over 20 days in the last 7 or 8 years, 

XN 4. What has been your business at that time ? 

Ans. Most everything. 

X. 5. Please state some kinds of business which you lave been engaged 
in in Lake County? 

Ans. Prospecting, clerking, and book-keeping, days’ work in the mines. 
I guess that will cover about all of it. 

X\. 6. What else? 

Ans. | (iUCSS that about Covers the eround, 

X\ 7. How much time of this time in the county have vou been 
381 in the employ of the Lron Silver Mining Company and Stevens & 
Leiter ? 

Ans. [ guess about 44 or 5 years would cover it. 

X. 8. Have you been a witness for them in Ln other case or cases ; and, 
if so, how many? 

Ans, I Hever Wis before. 

X 9. Was the lease mentioned by you in your direct examination a ver- 
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bal or written lease ; and, if written, where is it ; and, if verbal, with whom 
did you make it ? 

Ans. It was a lease by telegram from Mr. Houghton. 

X 10. In that transaction whom did Mr. Houghton represent? 

Ans. The [ron Silver Mining Company. 

X 11. Whe worked with you under that lease? If any one, name 
each. 

Ans. Charles Clary worked, and Kavanagh, and Moore, whose first 
names I don’t know. The two last were hired. Clary was interested. 

X 12. About how many days’ work did each man perform there ? 

Ans. Mr. Clary worked 223 days. Mr. Kavanagh worked 13} days. 
Mr. Moore worked 7 days. 

X 13. How much was their labor worth a day ? 

Ans. Mr. Clary’s $3.50, and the others $2.50. 

X 14. How much time did you work on this placer? 

Ans. I couldn’t say that. I have no record of it at all. I was out 
there and back and around the place. I might have been around: there 

about ten days, but I wouldn’t say how many days I putin. I 
382 was partly down in the diggings, outside, and one thing and an- 
other. I worked right down in the gulch. 
X 15. How much was your time worth ? 
Ans. About $5 a day, I considered it. 


X 16. What was the value of the material, including lumber, wear of 


tools, quicksilver, and other material, if any, used in this enterprise ? 

Ans. I couldn’t give those. The bills are lost or destroyed. 

X17. Who showed the men where to go to work ? 

Ans. I believe we found that out ourselves. 
that. We all three went to the ground together, Mr. Clary, Mr. Lou 
Rucker, and myself. 

X 18. Was this work done in the bottom of the gulch? 

Ans. No, sir; not in the bottom of’ the guleh, 

X 19. Was it commenced at the lowest point in the surface between a 
stake on the south side and an old cabin on the north side of the guleh 
and on a line with and opening through the timber running north and 
south and crossing the gulch at the point where work was commenced ? 
And in this connection | call your attention to Exhibit A’, and the line 
between corners 2 and 3 of the Fanchon claim as the line indicated by the 
stake and cabin and the opening running north and south, or nearly so, 
through the timber, such as is usually cut in making official surveys on 
the ground. 

Ans. We commenced right at the line in the gulch and washed 
383 over old ground about 18 or 20 feet, working up the gulch west. 
X 20. How wide a cut did you make there? 

Ans. I don’t know; we must have had 12 feet. 

X 21. How long was the cut ? 

Ans. It must have been from where we first started to wash 20 or 30 
feet. | 

X 22. Whose money paid for the work and material? 

Ans. My own. 7 

X 23. What claim lies next east or easterly from the point where you 
commenced to work ? 


am pretty positive of 
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Ans. I don’t know. 

X 24. Did you ever, yourself, prospect on the Fanchon or Stinson at 
any other place than in this cut made last year under your lease? 

Ans. I did not. I got such good colors there that I didn’t want to go 
anywhere else. 

X 25. Does not the ground rise pretty steep to the north of this cut, up 
to the top of Sugar Loaf .Mountain, or of a mountain ? 

Ans. No; a blind man could climb up there. It is a gradual slope, a 
very gradual one. 

X 26. How high would you have to climb from this cut up what you 
eall a gradual slope to get to the top on the north side? 

( jected to as entirely irrelevant, immaterial, and useless.) 

Ans. I don’t know anything about the top. 

X 27. What mountain is on the south side of the guleh ? 

Ans. I don’t know the name of it. 

X 28. About high do you think you would have to climb 
384 from this cut, going due south, to the top of the mountain or spur 
that you would reach in going in that direction from the cut? 
Ans. I can’t tell. 

X 29. About how steep does the mountain rise on that side? 

Ans. I couldn’t say. 

X 30. How tar from the cut, going westerly, is it to where the gulch 
flattens out into a mere sag? 

Ans. I couldn’t say; never me: asured it. 

X 31. Did you ever make : any examination or measurement along the 
line which a ditch would have to traverse to bring water from Lake Creek 
onto the placer ground in question ? 

Ans. I did not; I left it for my partner. 

X 32. Such a ditch would have to be brought along mountain sides and 
across gulches in flumes the whole distance, would it not? 

Ans. There are two routes, and I have never been over the ground. 

X 33. Did you ever examine the shaft of the Advance lode? 

Ans. I don’t know the names of the holes that I have been into. 

X 34. Did you ever examine the shaft or workings of the Michigan Boy 
lode? 

Ans. I don’t know the names of the holes; | have been in nearly all 
of them for two or three miles, 

X 35. Were you ever in the shaft of the Dinero? 

Ans. I couldn’t tell whether I was in it in an early day, but I haven’t 


lately. 
385 X 36. Do you know whether you were ever in the workings 
of the Advance, North Slope, Amazon, or Horseshoe ? 


(Objected to as irrelvant and immaterial and wt cross-examination, and 
because the evidence of the plaintiffs’ witnesses in this case shows that the 
lode claims named in the question were located long since the applications 
were made for the placer patents and the pretended discovery holes on 
them were sunk since said patents issued. 

Ans. In my examination of claims, if I got down into a hole and 
found nothing there that ended it. 

X 37. Please answer the last question. 

Ans, I don’t know what holes I was in. 
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X 38. Were you ever in the bottom of a shaft 76 feet deep on either 
of those claims ? 

Ans. I was. I think that was the depth of it. 

X 39. On what claim was that? 

Ans. I couldn’t tell. - 

X 40. What examination did you make of that shaft? 

Ans. I made an examination from the top clear dewn to the bottom. 

X 41. How long did it take you? 

Ans. About 20 or 30 minutes, I guess. 

X 42. How did you get down into it? 

Ans. By bucket and windlass. 

X 43. Who was there with you? 
386 Ans. I don’t remember who let me down. 
X 44. Did you take any material out of that shaft? 

Ans. I J brought some rock up with me, and then examined the dump. 

X 45. Did you have an assay made? 

Ans. No, sir. 

X 46. What made you examine that? 

Ans. Just the same as I examined other claims on the hill—for my 
own satisfaction. 

X 47. Did you liave any light in making this examination ; and, if so, 
what was it? 

Ans. Yes; it was a candle. 

X 48. Did you have a candle lighted ? 

Ans. Yes. 

X 49. Did you have any tools with you ; and, if so, what? 

Ans. I found a pick in the bottom of the shaft. 

X 50. When did you make this examination—in what yee 

Ans. I can’t say; it must have been three years ago, secbehily four. 

X 51. Did you ‘lo any excavating in that shaft or breaking of rock ; 
and, if so, to what extent ? 

Ans. I broke a little rock, enough to take samples ; I suppose, about 
two or three pounds, in different places in the shaft. 

X 52. Did you have these samples, or any of them, assayed ? 

Ans. No, sir. 

X 53. Do you know whether you were ever in the shaft or workings 
of the Lizzie Bell, Bonanza Queen, Andrew Jackson, or ferguson ? 

Ans. I don’t know the names of any of the holes I have been into. I 

can’t remember, 
387 X 54. Did you ever stake a lode or dig a shaft for the purpose 
of locating a lode ? 

Ans. Yes, sir. 

X 55. More than one, and if so, how many ? 

Ans. About half a dozen, I guess. 

X 56. Where was the first? 

Ans. That would be too far back. I don’t suppose I can remember 
that. 

(Question: and answer objected to as irrelevant and frivolous.) 

X 57. What kind of rock was the first shaft you ever sunk in and what 
did you find in it? 

(The same objection as last above.) 


i 
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Ans. I couldn’t say; that would be carrying me too far back. 

X 58. Where was the second discover’ shaft sunk by you located, and 
what was the name of the claim and what did you find on it, and what kind 
of rock was it in? 

Ans. The last answer will apply to this question. 

X 59. What was the name of the third lode that you discovered, where 
was it located, and what kind of rock was it in, and what kind of mineral 
did it bear? 

Ans. I answer the same as to the 57th interrugatory. 

X 60. What was the name of the fourth lode that you discovered, where 
was it, what kind of rock was the shaft sunk in, and what kind of mineral 
did it bear? 

Ans. The same answer as to the 57th interrogatory. 
388 X 61. What was the name of the fifth lode that vou discovered, 
where was it, what kind of rock was the shaft sunk in, and what 
kind of mineral did it bear ? 

Ans. Same answer as last above. 

X 62. What was the name of the 6th lode that vou discovered, where 
was it, wha’ kind of rock was it in, and what kind of mineral did it bear? 

Ans. Same answer as last above. 

X 65. W hat was the name of the first placer mine that you ever worked 
on, where was it, when did you work upon it, and how long? 

Ans. I worked in Idaho Territory, about 4 miles east of Boise City, for 
about six months, about 14 years ago. 

X._ 64. When next did you work on a placer mine, and how long? 

Ans. In Idaho or California. I cannot tell which, nor how long, 
whether 2, 3, 5, or 6 months, off and on. 

X 65. When next did you work on placer mine, and how long ? 

Ans. I could’nt say, unless it was in Colorado somewhere. 

X 66. Where and when did you first work on a placer mine in Colo- 
rado? 

Ans. I don’t believe I could tell you that positively. 

X 67. As I understand you or infer from your answer heretofore given, 
you did not perform any placer mining work with your own hands under 
the lease in Buffalo Gulch. 

Ans. I have said before that I was partly in the gulch and partly out- 

side. I did work with my own hands but can’t tell how long. 
389 X 68. Did you ever do any other placer mining work in Colo- 

rado than that mentioned in your last answer, and if anv other 
state when and where in Colorado you did such placer mining work. 

Ans. About the last that 1 ever remember was at the head of one of 
the branches of Four Mile, before Leadville was discovered to any ex- 
tent. I don’t know what vear. 

X 69. How long did vou work at the head of Four Mile? 

Ans. I couldn’t say, might have been all summer. 

X 70. Did you take any gold out of Four Mile, and if so, how much ? 
Ans. I did; couldn’t tell how much, but a very fair prospect. 

A 71. W hat do you mean by a very fair prospect, a number of colors 
the pan ? 

Ans. Uh, yes; if a man gets four or five colors to the pan sometimes it 
is a very good prospect. 


— 
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X 72. Did you get enough gold to sell ? 

Ans. I did not; it was only a prospect. 

X 73. Where else in Colorado have you worked at placer mining other 
than mentioned by you, and how long and with what results ? 

Ans. I have prospected ail over Park county for placers but never 
found anything which was not taken up that I thought would pay. 

X 74. Have you worked at placer mining anywhere else in Colorado 


than where you have mentioned ? 
Ans. Not that I can remember. 
390 X 75. Then you never worked in the Upper Arkansas Valley at 


placer mining except in Buffalo Gulch ? 

Ans. I have panned in Little American Gulch, just above granite, the 
fore part of this week. I was down there after a lease. 

X 76. Did you get enough gold to sell out of the Little American 
Gulch ? 

Ans. The ground was frozen and we couldn’t get to bed rock. 

X 77. How high was this wall of sand in the eut you made in Buffalo 
Gulch ? 

Ans. It varied from the time we started at the line until we reached 
the head of the pit. It varied from 4} or 5 feet to 9 feet at the head of 
the pit. 

X 78. At the westerly end of that cut didn’t you run into a boggy 
mass of decayed leaves, moss and mould, with very little earth at the bot- 
tom ? 

Ans. I didn’t consider it boggy. There is black soil over the pay 
gravel. 

And thereupon, on redirect examination, said witness McCracken further 
testified as follows, in response to interrogatories to him propounded by 
G. G. SyMEs, Esq., solicitor for said respondents. 

Redirect 1. Why can you not tell the locality or the names of any of 
the lode claims that you say you discovered and located ? 

A. I have forgotten most of them for the reason that none of them 

would ever pay. 3 
391 Redirect 2. Have you been mostly engaged in prospecting and 
mining either for or upon’‘lodes, or for or upon placer mines for 
the past ten years ? 

(Objected to as leading.) 

Yes, sir. 

And on second cross-examination said’ witness, McCracken, further 
testified as follows: 

Re-X 1. Did you ever discover any lode or placer mine that was worth 
anything ? : 

(Objected to as irrelevant and immaterial.) 

Ans. Yes, sir; but the mil] charges were always too high, 

(S’o’d) CHARLES L. McCracken. 


Subscribed and sworn to this 23d day of April, A. D. 1884, before 
me— 


(S’g’d) Rosert H. Buck, 
Evaminer. 
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[, the above-named Robert H. Buck, do hereby certify that before the 
examination of said deposing witnesses Francis C. Fay, Thomas McGowan, 
James 5S. Mitchell, Peter Coopy, Harry S. Dean, James A. Sawyers, Henry 
D. Bates, and Charles L. MeCracken, they, the said witness, were and 
each of them was by me severally duly cautioned and sworn; that said 
depositions were taken by me at my office in the city of Leadville, in the 
county of Lake, and State of Colorado, beginning on the eighth day of 

February, A. D.1884,at ten o'clock in the forenoon, and thence con- 
392 tinuing, by stipulation of counsel, on the 22d and 23d days of April, 

A. D. 1884; that the testimony of said deposing witnesses and of 
each of them was reduced to writing by me and by no other person; that 
after the same were so reduced to writing by me the same as written 
down, were read over by me to the said respective deponents therein or 
by agreement ot counsel, were read over by the said respective deponents 
themselves, and that thereupon the same was signed and sworn to by said 
dleponents respectively, before me, and in the presence of counsel, at the 
place and on the days aforesaid ; that the parties to said cause by their re- 
spective counsel, Andrew W. Brazee, esq., on the part of complainant, and 
G. G. Symes, esq., or J. F. Frueatf, esq., on the part of respondents, pres- 
ent during the whole time of the taking of said testimony. 

And I do hereby further certify that I am a duly appointed and quali- 
fied examiner in chancery of the circuit court of the United States for the 
eighth judicial cireuit within and for the distriet of Colorado, and that I 
am not interested in the event-of said.cause nor of counsel to either of the 
parties thereto, 

Witness my hand at said Leadville, this 24th day of April, A. D. 1884. 

(S’o’d) Roperr H, Buck, 
| Examiner in Chancery. 

(Endorsed:) 1150. Cireuit court U.S. The United States of America 
vs. The [ron Silver Min’g Co. Report of testimony on behalf of respond- 
ents taken before Robert H. Buck, examiner. Opened, published, and 

filed Nov. 17, 1884. (S’g’d) Edward IF. Bishop, clerk. 
393 And afterwards, and on, to wit, the 28th day of July, A. D. 
1885, there was handed down, and filed in said court and in said 
cause, the opinion of the circuit judge on final hearing. And the said 
opinion is in words and figures as follows, to wit : 


Opinion of the court. 


Tue Unirrep STatTes ) 
against 7 
Tue Iron Stuver Mintnc Company. } 


Brewer, circuit judge. 


This is a proceeding in equity to set aside patents for two placer mines, 
known respectively as the Stinson and Fanchon placer mines, On de- 
murrer the bill. was sustained (see 5th MeCrary, page 266; see also, sup- 
porting the opinion therein expressed, U.S. vs. Miner, decided in the 
Suprer Court March 30th, 1885). Answer was thereupon filed, and the 
case is now submitted on pleadings and proof. ‘The charge in the bill is 

6993—13 
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fraud in obtaining these patents. It is charged that the ground embraced 
within these patents was not placer mining round ; that several valuable 
leads or lodes containing mineral in reck in place existed thereon ; that 
both of these facts were known to the applicant and patentee; that the 
ground was covered with valuable timber ; that he falsely and fraudulently 
represented to the land officers that there were no veins, leads, or lodes; 
and that it was placer mining ground; and that he had done the requisite 
work. 
394 The testimony discloses that in 1879 Sawyer, the patentee, pros- 
pected on this ground and located, having claimed to discover some 
four mineral veins. After he had filed and recorded his location certifi- 
‘ate he became embarrassed financially and called on Mr. Stevens, now 
one of the principal owners of the Iron Silver Mine, for assistance. ‘There 
was a fine growth of timber on the premises. Mr. Stevens went over with 
him and examined. Upon his suggestion, Sawyer determined to disregard 
the locations already made and to file application for patent upon an en- 
larged territory as placer mining ground, Mr. Stevens promising to ad- 
vance him money upon an agreement that when the patents were obtained 
the property should be conveyed to him less certain specified portions. In 
pursuance of this determination applications were made, in which it was 
set forth that there were no known leads or lodes, proofs duly made, and 
in due course of time patents issued, and thereafter conveyance of the 
ground made to the Iron Silver Mining Company, in accordance with the 
prior ¢ arrangement, 

I think it obvious from the testimony that the main object of Stevens 
was to secure the timber. As the proofs were duly and legally. made, the 
proceedings apparently all regular, and no adverse claims presented to the 
ground finally patented, I take the rule to be that before a court will set 
aside a patent it must appear not merely that the applicant was mistaken, 
but that the representations were falsely and fraudulently made, and that 
this fact must clearly appear. Of course, the first question is: Was this 
placer mining ground? It appears from the testimony that before Saw- 

yer was on the premises, during some two or three years, a little 
395 placer mining had been done in Buffalo Gulch, which runs up 


through part of this territory. There was but a limited sup ply of. 


water in the cule h, flowing parti: ally from a spring and partially fed from 
the melting snows. ‘This supply was exhausted before the summer was 
ended, so that the amount of placer mining done was small and the proceeds 
slight. It appears, also, from the testimony, that water could be brought 
by digging a ditch of some considerable length, and probably at consider- 
able expense. As a matter of fact, since the patent was issued there 
has been but a trifling amount of placer mining done. Of the many wit- 
nesses examined some call it placer mining ground, others say that it is not. 
Witnesses ditter also as to the length and expense ot the diteh necessary 
to bring water into the ground. In view of this conflicting testimony, T 
do not think that it can be fairly said that it is satisfactorily proved that 
the ground was not placer mining ground, or that the supply of water 
was so remote as to make it financially impracticable to bring enough into 
the ground for placer mining purposes. 

I should have much less hesitation in finding for the defendant on this 
were it not for the evident fact, hereinbefore referred to, that the main in- 
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terest that Stevens, who furnished the money, had in the matter was in 
securing the title te this timber. Still, though the parties evidently con- 
sidered the timber of the most immediate value, it does not follow that 
they did not in good faith regard this as placer-mining ground, and believe 
the watercould be obtained at reasonable expense. 
Again, it is argued by the learned counsel for the Government 
396 that the fact that Mr. Sawyer had sunk these prospect holes, and 
filed and recorded location certificates, estopped him from saying 
that there were no known veins, leads, or lodes on the premises. 1 am 
not willing to accept this proposition as law, and I am satisfied from the 
testimony that in these pro’pect holes he had not discovered any well-de- 
fined leads or lodes, but was simply experimenting, hoping by further work 
from the indications to reach such veins. The testimony of the deputy 
surveyor, who surveyed the premises and examined these holes, is very 
clear and positive. 

One other question remains: The applicant represented that over $500 
worth of work had been done and the : rn certified to this fact and I 
see no reason from the testimony to doubt that this was correct. But, I 
think, that included in this work was that done in sinking these prospect 
holes, when the applicant was evidently trying to find veins, leads, and 
lodes, and it is earnestly contended that no work done in that direction 
and with that purpose ought to be counted in the application for the ground 
as placer-mining ground. As eounsel for the Government well say, “Sup- 
pose the applicant had built on each tract a dwelling-house at a cost of 
over $500, having done no work of any kind looking to the discovery of 
mineral, would that come within the spirit of the law? Does it not rather 
contemplate work done for the purpose of discovering mineral, and if so, 
may work done in the hope of discovering a vein be counted as work done for 
the purpose of securing a placer mine?” With some hesitation, I think 
it may fairly be held that work done for the purpose of discovering min- 
eral, whatever the particular form or character of deposit which is the ob- 

ject of search, is within the spirit of the statute, and as evidently 
397 more than $500 worth of such work was done, it cannot be said 

that the representation made in this respect was false and fraud- 
ulent, 

In conclusion, while perhaps at times frauds are perpetrated on the 
Government, and the title to lands improperly taken, yet when, as in this 
case, the facts as to the cuaracter of the ground, the kind of work, as well 
as the amount done, are fully known to the officers of the Government, I 


think that courts should be slow in disturbing the title conveyed, and be- 


fore they do it, should be clearly satisfied that the applicant has inten- 
tionally concealed material facts, or made false and fraudulent representa- 
tions. Questions of doubt should be resolved in favor of the applicant. 

Entertaining these views, I am constrained upon the testimony to order 
a decree dismissing the bill. 

(Endorsed :) 1150. Cireunit Court U. S. The United States vs. The 
Iron Silver Mining Company. Opinion of the court. Filed Jul. 28, 
1885. (S'e’d) Edward F. Bishop, clerk. 

And afterwards, and on the same day, to wit, the 28th day of July, 
A. D. 1885, the same being one of the regular juridical days of the May 
term, A. D. 1885, of said court (present, the Honorable David J. Brewer, 


196 UNITED STATES VS. IRON SILVER MINING CO. ET AL.  M 


circuit judge), the following proceeding was had and entered of record in 
said court and in said cause, to wit: 


Decree.— Bill dismissed. 


398 THe UNITED STATes OF AMERICA ) 1150 
yt), 


' 
; 


Inchancery. Bill to 


xX > 
: | ; cancel a patent and for 
THE [ron SILVER MINING COMPANY AND | yo 
; other relief, 
James A, Sawver. ie 
; ; 
This cause having heretofore come on to be heard upon,the bill of com- 
plaint, the answer of the said defendants thereto, the replication to the said 
answer, and the proof taken in support thereot, and having been submitted ; 
to the court upon briefs filed by Mr. A. W. brazee, solicitor for the said 4 
complainant, and by Mr.G. G. Symes, solicitor for the said defendants, 
and having been by the court taken under advisement, and the court being 
now sufficiently advised in the premises, doth find the equity of this cause | 
is with the said defendants. | 


Wherefore, it is ordered, adjudged, and decreed by the court that this 
cause be dismissed. 

And afterwards, and on,to wit, the 10th day of August, A. D. 1885, 
came Henry W. Hobson, U.S. attorney for the district of Colorado, and 
filed in said court and in said cause his preecipe for, and sued out of said 
court, a citation to the Supreme Court of the United States. And the said 


citation is hereto attached. 


( “tation. 


399 THe UNITED STATES OF AMERICA, | 
District of ( olorado My * 


The United States of America to the Iron Silver Mining Company and 
James A. Sawyer, defendants in the suit of the United States of America 
vs. you, heretofore pending in the circuit court of the United States for 
the District of Colorado, ereeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden til Washington. 1), ( Saad On the 12th 
day of October next, pursuant to an appeal, notice of and allowance of 
which was given and entered to and by the cireuit court of the United 
States in and for the district of Colorado on the 7th day of August, A. D. 
1885, in the cause of The United States of America v. The Lron Silver 


Mining Company and James A. Sawyer, wherein the United States is the \" 
appellant, and vou are the appellees, to show cause, if any there be, why Y 
) 


the judgment and decree rendered against the said appellant in said cause 
July 28th, 1885, should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness, the honorable Moses Hallett, judge of the cireuit court of the 
United States for the district of Colorado, this 7th day of August, in the 


i year of our Lord one thousand eight hundred and eighty-five. 
ij Moses HAa.werr, ) 
Judge. 
; ~- 
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Tuer UNITED STATES OF AMERICA, 
District of Colorado, ss: 

On this 10th day of August, A. D, 1885, personally appeared Henry W. 
Hobson, U.S. att’y, before me, the subscriber, a clerk of the cireuit court 
of the United States fdr the district of Colorado, and makes oath that he 
delivered a true copy of the within citation at the office of G. G. Symes, 
esq., solicitor for the within-named appellees, delivering the said copy to 
the clerk of the said solicitor in person, the said solicitor not being found 
at his said office. 

Henry W. Hopson, 
lL’, S. Attorney for Colo. 


Sworn to and subseribed before me this 10th day of August, A. D. 
[SS85. , 
[SEAL. | KpWARD F, BisHop, 
Clerk. 
By F. W. Tupper, 
Deputy Clerk. 


(Endorsed :) Gen. No. 1150. Cireuit court of the United States, district 
of Colorado. United States, plaintiff in error, vs. The Lron Silver Min’g 
Co. et al., defendant in error.-: Citation. I iled in the cireuit court of the 
U.S. this 10th day of August, A. D. 1885, Edward F. Bishop, clerk, by 
I’, W. Tupper, deputy clerk. Henry W. Hobson, U. 5. att’y for Colo. 


401 Uwnrrep STATES OF AMERICA, 
District of Colorado. RS: 

I, Edward F. Bishop, clerk of the circuit court of the United States for 
the district of Colorado, sitting at Denver, do hereby certify the above and 
foregoing to be a true, perfect, and complete transeript and copy of the 
record and proceedings heretofore had and entered of record in said court, 
and in a certain cause lately in said court pending, wherein the United 


— * 


States of America was complainant, and the Iron Silver Mining Company 
et al., were defendants, as fully and completely as the same still remain on 
file and of record in my office. 

In testimony to the above 1 do hereunto sign my name and affix the 
seal of said court, at Denver, in said district, this 28th day of September, 
A. D. 1885. 

[SEAL. | Epwarp F. Biswop, 

Clerk. 
By F. W. Tupper, 
Deputy Clerk. 
402 (Indorsement on cover:) No. 347. The United States, appel- 
lant, vs. The Iron Silver Mining Company et al. C.C.U.S., 
Colorado. Filed October 7, 1885. 
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In the Supreme Court of the United States, 


OcroBER TERM, 1888. 


THE UNIrepD STATES, APPELLANT, 
‘s : 
‘ ‘*) : ¥ ‘ No. §2, 
Tue Tron Stiver MINING Com- 
pany, et al. 


APPEAL FROM THE CIR@UIT COURT OF THE UNITED 
STATES FOR THE DISTRI€T OF COLORADO. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 


In this case the United States filed a bill in equity to 
cancel two patents for alleged placer-mining claims, known 
respectively as the Fanchon Placer, containing 113.13 
acres, dated 17th of November, 1881, and the Stinson 
Placer, containing 124.25 acres, dated 15th day of June, 
1881. They were both issued to James A. Sawyer (Ree., 
pp. 98 and 101). They were conveyed by Sawyer to the 
Iron Silver Mining Company by deed dated the 7th of 
February, 1882. (Ree., p. 152. 

The allegations of the bill are that these placer claims 
were used as fraudulent machinery, by which the defend- 

10208——1 


2 
ants conspired to patent the lands deseribed in the patents 
for the timber and valuable mineral lodes which were upon 
them ; that the Iron Silver Mining Company had valuable 
mines elsewhere, and wanted the timber for use therein ; 
that Sawyer and a number of employés of that company 
were only the instruments of the company to accomplish 
the fraud ; that the lands were not placer-mining lands ; 
tiiat they were lode-mining lands; that Sawyer and the 
Iron Siiver Mining Company knew they were lode and 
timber lands; that seven different lode claims, on some of 
which valuable mineral had been found, had been filed 
upon, and in the immediate vicinity of the alleged placer 
claims; that large amounts of money had been expended 
on the lode claims; that the chief value of the alleged 
placer claims was for the timber and valuable mineral 
lodes thereon ; that the money expended in the prosecution 


of the lode claims before the filing of the placer claims in - 


this case was the oniy money, to any considerable amount, 
that had been expended on the alleged placer claims ; that 
the expenditures and improvements on the lode claims 
were the only basis for the allegation in the proof of the 
placer claims that $500 had been expended thereon. 

The defendants demurred to the bill, and the demurrer 
was overruled. They then answered, denying the fraud. 
‘Issue was joined and testimony taken, and, on final hear- 
ing, the circuit court dismissed the bill, on the ground that 
the fraud was not clearly established ; and ruled, further, 
that work done, or money expended, in the hope of dis- 
covering lode claims, could be counted as done or expended 
for the purpose of securing a “placer claim, which might 
thereafter be located thereon. 
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ASSIGNMENT OF ERROR. 


The court erred in dismissing the bill by its decree, 
which is as follows (Ree., p. 196): 


THE UNITED STaTEs OF ) 
America 1150. In_ chancery. 
vs. Bill to cancel a pat- 
Tue Tron Sriver Mrix-{ — ent and for other re- 
ing Company and James | __ lief. 
A. Sawyer. 


This cause having heretofore come on to be heard, 
upon the bill of complaint, the answer of the said de- 
fendants thereto, the replication to the said answer, 
and the proof taken in support thereof, and having 
been submitted to the court upon briefs filed by Mr. 
A. W. Brazee, solicitor for the said complainant, and 
by Mr. G. G. Symes, solicitor for the said defend- 
ants, and having been by the court taken under ad+ 
visement, and the court being now sufficiently ad- 
vised in the premises, doth find the equity of this 

» cause is with the said defendants. 

Wherefore, it is ordered, adjudged, and decreed by 
the court that this cause be dismissed. 

And afterwards, and on, to wit, the 10th day of 
August, A. D. 1885, came Henry W. Hobson, U. 
S. attorney for the district of Colorady, and filed 
in said court and in said cause his precipe for, and 
sued out of said court,a citation to the Supreme 
Court of the United States. And the said citation is 
hereto attached. 


Specification 1st-—The court erred in finding from the 
evidence that it was not clearly proven that the represen- 
tations made in obtaining the patent were falsely and 
fraudulently made (Ree., p. 194). 


Specification 2d.—The court erred in ruling that the 
work done and money expended in the discovery and 
hope of discovering lodes, which work was done, and 
money expended, before there was any intent of making 
a placer claim, could lawfully be counted as done and 
expended for the purpose of securing a placer mining 
claim (Rec., p. 195). 


BRIEF OF ARGUMENT. 
3 
The evidence does clearly prove fraud by the defend- 


ants, the Iron Silver Mining Company and Sawyer. 
There is exhibited in the record (p. 154) a connected 


map of the two claims; on page 100 a separate map of 


the Stinson placer; and on page 102 a separate map of 
the Fanchon placer. 


(1) CONCERT OF ACTION. 


The defendants, the Iron Silver Mining Company and 
Mr. Sawyer, acted in concert in procuring these patents. 
Record, pages 173, 174, and 175, questions 7, 10, 11,12, 
and 13, show the arrangement between Sawyer and Stevens 
& Leiter, Thearrangement was made in the fall of 1879, 
Stevens & Leiter then owned the mines now owned by 
the Iron Silver Mining Company, which by virtue of the 
arrangement between Sawyer and Stevens & Leiter was 
conveyed to the company. ‘The company was incor- 
porated on the 2d day of March, 1880, Stevens & Leiter 
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being the principal owners and directors therein, when 
the same property they had before owned became the 
property of thecompany. (Testimony of Waldema Arens 
Ree., pp. 88 and 89, questions oS, ¢, 5, 5 a. oe 
and 12.) 

The articles of incorporation of the company are found 
at record, pages 139 and 140. The names of the employés 
of Stevens & Leiter, and of the company after its organi- 
zation, were used in connection with that of Mr. Sawyer 
as the locators of the claims (Test. of Arens, Ree., p. 
89, questions 14, 15). The money of Stevens «& Leiter, 
or the company, paid for what work was done after the 
arrangement was made with Sawyer (Arens’s Test., Rec., 
p. 89, questions 19, 20, 21°; Ree., p. 178, questions 12, 19, 
20, 21; Ree., p. 179, Exhibit V). 

The several employés of Stevens & Leiter, whose names 
had been. used to make the locations, deeded to Sawyer ; 
certificates of deeds of Arens and others, dated February 
2, April 1, and April 13, 1880 (Ree., pp. 113, 116); Stin- 
son Placer (Ree., p. 134). Sawyer deeded both claims to 
the company 7th of February, 1882, excepting his six 
lode claims thereon, filed before his arrangement with 
Stevens & Leiter (Ree., pp. 152, 153). Further evidence 
of the arrangement between Stevens & Leiter and Sawyer 
is given in the testimony of R. Berry (Ree., p. 83, ques- 
tion 3). The absolute unity of Sawyer and the Iron Sil- 
ver Mining Company, as indicated in the above references, 
is fully corroborated, without dispute, in parts of the tes- 
timony of almvst every witness in the case. Especially 
vide testimony of Henderson (Ree., pp. 90, 91, 92); and 


Louis Rucker (Ree., pp. 75, 76, 77). 


6 
(2) THE PLACER ENTRIES WERE FRAUDULENT. 


The locators of the claim procured Anderson and God- 
frey to swear there were no known lodes of valuable 
mineral on the claims. For affidavit as to Fanchon claim, 
vide Rec., p. 104; affidavit of the Stinson claim, Ree., 
p. 133. These aflidavits were made on the 14th of Feb- 
ruary, 1880. Affidavits of James A. Sawyer, dated April 
27th, 1880, Ree., pp. 114 and 154. 

On the 25th day of July, 1879, Sawyer had entered 
the Paxton lode (Ree., p. 141). 

On the 28th day of June, 1879, he had entered the 
Jackson lode (Ree., p. 143). 

On the 28th of June, 1879, he, with Kaufman and 
Raymond, had entered the Bonanza Queen lode (Ree., p. 
144), 

On the 28th of June, 1879, he, with Kaufman and 
Raymond, had entered the Lizzie Bell lode (Ree., p, 145). 

On the 3lst of May, 1879, Dyer and others had entered 
the Gunnison lode (Ree., pp. 147 and 148), 

On the 19th of September, 1879, F. L. Molin et al. en- 
tered the Juniatta lode (Ree., p. 155). 

On the 15th of October, 1879, Williams and Kloffen- 
steine entered the Michigan Boy lode (Rec., p. 158). 

On the 24th day of July, 1879, Sawyer had entered 
the Ferguson lode (Ree., p. 142). 

On the 1st day of September, 1879, Charles T. Barr 
et al. located the ‘Tidal Wave lode (Rece., p. 156). 


Sawyer excepted and reserved in his deed to the [ron 
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7 
Silver Mining Company, dated February 7, 1882, the 
following mining claims (Ree., p. 152) : 

The following claims, which are in conflict with 
the said Fanchon and the said Stinson placer claims, 
to wit: 

Ist. The Bonanza Queen, recorded and described 
in the records of the county of Lake and State of 
Colorado, in book O, on page 78. 

2d. The Lizzie Bell, recorded and deseribed in 
the same record, in book O, on page 79. 

3d. The Ferguson, recorded and described in the 
same record, in book O, on page 175. 

4th. The Andrew Jackson, recorded and described 
in the same record, in book O, on page 72. 

5th. The southern (750) seven hundred and fifty 
feet of the Paxton, recorded and described in the 
same records, in book O, on page 176. 

On the 27th of April, 1881, Ernest Hoelke, for him- 
self and his joint owners of the Juniatta, filed a protest 
with the Commissioner of the General Land Office against 
the Fanchon patent, with affidavit of a well-defined fis- 
sure vein upon it (Ree., pp. 119, 120, 121, 122, and 123). 
Without any denial that the vein existed, Sawyer and W. 
Arens, the accountant of the [ron Silver Mining Com- 
pany, compromised with the protestants by agreeing to 
give them a deed for the lode claim. Vide testimony of 
Hoelke (Ree., pp. 71 and 72, questions 2, 3, 4, and 5.) 

On the 6th of August, 1881, in pursuance of the ar- 
rangement, the protest was withdrawn (Ree., p. 114). 
On the same day Sawyer made deed to Hoelke and his 
associates (Rec., p. 154). In August, 1879, the shaft on 
this lode was about 10 feet deep (Hoelke’s testimony, 
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Rec., p. 73, cross-questions 2, 6,and 7). In September the 
shaft reached 60 to 65 feet in depth (Ree., p. 73, cross-ques- 
tion 14). The vein in the lode was discovered 40 to 45 
feet (Rec., p. 73, cross-question 12), The vein is a well- 
defined fissure 18 feet wide, between granite walls, as 
stated by Cunningham (Rec., p. 123); 15 feet as stated 
by Heron (Ree., p. 93, question 4). The Juniatta was 
partly inside and partly outside of the Fanchon placer. 
The work on it extended about to the line (Heron, Ree., 
p. 95, cross-question 3). For a full description of the 
vein see testimony of Heron (Ree., p. 93, question 4). The 
patent was afterwards issued directly to the protestants 
(Rec., p. 72, question 3). About one-half of it was in the 
Fanchon placer (see map, Exhibit A, Ree., p. 154). 

The Gunnison loue claim, discovered and located in 
1879, runs about 250 feet intothe Fanchon placer. It is 
from 4 to 5 feet thick. It had put out about $60,000 of 
valuable metal. For description of this, and the Dinero 
and Orinoco lodes, see testimony of W. B. Ragland (Ree., 
pp. 80 and 81, questions 5 and 6). 

Lewis Portman testifies to the Amazon lode, in No- 
vember, 1882, on the southwest of the Fanchon (Ree., p. 
52, questions 3 and 4), there were indications of lodes on 
the Fanchon placer all over (Ree., p. 52, question 5). This 
witness proves character, location, and development of a 
number of lode claims on the Fanchon (Ree., pp. 53 and 
54, questions 11 and 12). The Advance lode, in 1880, 
cropped to the surface, and had a shaft 5 feet deep; in 
1883 a shaft of about 20 feet, and over 60 feet of a tunnel. 
Same witness (Rec., p. 54, cross-questions 2, 4, 6, 10, and 
11). He saw the Lizzie Bell lode in 1880 or 1881. It 
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then had a shaft 10 to 15 feet deep. The dump showed 
a well-defined vein (Ree., p. "> cross-questions 21, 22, 
23, 24, 25, 26). 

The Michigan Boy was located and opened in 1879, 
about 60 to 65 feet deep; had a well-defined vein (Ree., 
p. 60, questions 80 to 89, and 94). 

David B. Stiteler testifies to the discovery, on the 9th 
and 10th of June, 1880, of the Advance lode, 5 and 6 feet 
wide, on the Fanchon placer, between granite walls, with 
outcroppings of quartz, 2 to 4 feet high, for probably 6 
to 8 rods. He sank a shaft 20 feet deep and ran a tun- 
nel 80 feet, in August and September, 1880. He showed 
the product to Mr. Stevens, who agreed to put up a mill 
to test the ore (Ree., pp. 29 and 30, questions 13 to 23, in- 
clusive). 

Robert Berry testified he examined the grounds in Oc- 
tober, 1882, and found a number of lodes located on the 
grounds (Ree., p. 84, question 6). He regards the placers 
as valuable for lode-mining, and found no evidence of any 
placer work done on the Stinson, and a very trifling 
amount done on the Fanchon (Ree., p. 84, question 8 ; 
Rec., p. 87, question 34, cross-questions 1 to 7, inclu- 
sive). 

Other witnesses on the part of the Government corro- 
borated the fact that lodes were known to exist before, 
and soon after, the location of the placer claims. 

On the part of the defendant, James A. Sawyer is the 
leading witness. The character of his testimony is of 
great importance on the subject. The substance of his 
testimony, and its character, are found on Rec., pp. 176 
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and 177, questions 21 and 23, and cross-question 5. ‘Those 
questions and answers are as follows: , 


21. Were there any known lodes or veins in val- 
uable mineral deposits of any kind of rock in place 
discovered or known to exist or claimed to exist 
within the boundaries of said placer claims at or be- 
fore the date or time of the application for said placer 
patents? 

Ans. None. You may be sure I would never have 
entered it as placer if there had been. 

23. Were there any lode claims on the discovery 
shafts of any known lode claims upon the ground in- 
cluded within the said placer claims at the time of the 
application for said placer patents, except the ones 
you have named that you located and abandoned? 

Ans. None. 

X 5. Was all the work that was done by you be- 
fore October 6th, 1879, on the ground of the Stinson 
and Fanchon, done in prospecting for lodes or leads ? 

Ans. Yes; all that I did hunting for lodes and 
leads was done before that time. 


The testimony of James 8. Mitchell, who made the 
examination of the lode claims in the winter of 1882 and 
1883, at the request of Mr. Sawyer, relied on by the de- 
fendants, is that he saw no minerals in any of the lode 
claims (R., pp. 168 and 169, questions 9, 13 and 14; R., 
p. 170, cross-question 7). 

Peter Coopy and Harry 8. Dean made examinations 
at the instance of Mr. Sawyer in February, 1884. Their 
testimony, and its character, is shown on Rec., p. 171, cross- 
questions 4,5, 6, and 7; Rec., p. 172, cross-questions 3 
and 4. . 

Charles McCracken, who claims to have made the ex- 
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amination for his own satisfaction, corroborates Coopy 
and Dean. The value of the testimony of this witness is 
well illustrated by cross-questions from 54 to 62, inclusive, 
Ree., pp. 190 and 191. 

Apparently much the most substantial evidence on the 
part of the defendants to establish that no known lodes 
were found on the lands at the date of the location of the 
placers, is that of Henry B. Bates, who made the surveys 
for the defendants. He was the United States deputy 
surveyor, and a brother of one of the firm of Weston & 
Bates, the attorneys for Stevens & Leiter, who prepared 
all the papers for the placer locations. His testimony-in- 
chief indicates that he made an examination sufficiently 
' satisfactory to himself to. show that there were no known 
} 


: 
| 
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lodes. Histestimony-in-chief applies to both the Fanchon 
and Stinson placers alike. If it had been left to that alone 
one it would have been entitled to great weight, but on cross- 
examination sufficient facts were developed to show his 
testimony and examination of the placers were alike per- 
functory. That his testimony was composed, at least 
partly, of inferences instead of facts, ride Rec., p. 181, 


: question 14; Ree., p. 184, cross-question 23; also page 
182, question 15, and certificate of the surveyor-general 
) as to the value of the improvements on the Fanchon placer, 
Ree., pp. 111 and 112. ‘To illustrate that hisexamination 
for lode claims, and his testimony concerning them, were 
j ; , , ” 

‘ very negligent, ride Rec., pp. 180 and 181, questions 7, 8, 
and 9; and on Ree., pp. 183 and 184, cross-questions 10 to 
: 22, inclusive. It is to be borne in mind that the shaft, 
' 76 feet deep, on the Stinson claim, was the principal im- 
g provement on it, and the one above all others that should 
{ 
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have been examined carefully if he had been making such 
an examination as he claimed he did. 

It is respectfully submitted that the evidence on the part 
of the United States was affirmative, clear, and convincing, 
while the negative testimony on the part of the defendants 
was not sufficiently effective to leave a substantial doubt 
that there were known lodes of valuable minerals upon the 
lands at the time of the location of the placer claims. 

TT. 

Section 2325 of the Revised Statutes provides : 

The claimant at the time of filing this application, 
or at any time thereafter, within the sixty days of 
publication, shall file with the register a certificate of 
the United States surveyor-general that five hundred 
dollars’ worth of labor has been expended or im- 
provements made upon the claim by himself or 
grantors. 

To establish a compliance by the defendants with this 
provision of the statutes, the court ruled that the work 
done on the lode claims by Sawyer could be legally al- 
lowed as a credit to him on the new placer claims to make 
up the $500 required by the statute. This, it is claimed, 
is erroneous. ‘The language of the statute requires that 
the labor shall be expended on the claim. This, by a 
fair interpretation, refers to the claim on which the claim- 
ant relies for his title. It must not be labor done on 
some other claim, which required a different character 
of improvement from that which he makes. It must be 
labor in pursuance of the character of the claim. If it 
is a claim for a homestead, it should be the character of 
Jabor that is intended to make a home. For such a 
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claim it certainly -would not be sufficient to show that 
the claimant had run a tunnel or sunk a shaft. 
“Improvements” is used in the statute as equivalent 
to labor. For the purpose of compliance with the terms 
of the statute, to build a grist-mill on a piece of land 


would not warrant the entry of the land as either a lode 
‘y ora placer claim. The statute clearly contemplates that 
the labor and improvements shall be of such a character 


as are commonly used, and as are intended to be used, as 
appropriate to the nature of the claim. The digging of 
shafts and driving of tunnels are neither used, nor were 
they intended in this case, as appropriate labor for placer 


} claims. Such improvements would be a detriment rather 
than a benefit to placer mines. Had the claimant spent 

$500 in erecting a skating rink,or a toy factory on this 
\ land it would be as appropriate an improvement for placer 
Lin claims as those made by him. That the alleged im- 


provements consisted mainly of shafts and tunnels, dug 


— 


| and driven, for the purpose of the lode claim only is 
proven by the answer of Mr. Bates, the surveyor, to the 
15th question as set forth in Ree., p. 182; also the an- 
swer of Mr. Sawyer, Ree., p. 175, question 4; and Ree., 
p. 177, cross-questions 1 to LO inclusive. 


ILI. 


It is claimed on the part of the Government that the 

whole transaction was a fraudulent conspiracy on the part 

of Stevens & Leiter and their successor, the [ron Silver 
Mining Company, to obtain this land, with its lodes and 

{ valuable: timber, in violation of the laws of the United 
s States. None of the parties to the transaction have dis- 
; 
} 
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tinctly in words so stated, but their words and acts, taken 
in connection with all the circumstances, it is claimed, do 
establish this. 

(1) The lines of the two placers exactly include and 
coincide with the land in that vicinity, which was covered 
with valuable green timber, and outside of the boundaries 
the dead and second-growth timber begins. Stiteler’s tes- 
timony (Ree., p. 28, questions 5, 6, 7, 8, 9, 10, and 11). 

(2) On the 9th day of October, 1879, before the loca- 
tion of the placer claims, Stevens made the following 
arrangement with Sawyer, who had located the lode claims 
and sunk the shafts—ride statement of Sawyer (Ree., 
p. 179). 

(3) On Stevens’s first visit to the land, although the 
shafts were opened and new, he does not appear to have 
examined them so closely as he did the timber, and made 
the arrangement with Sawyer to have the patent taken 
out and pay the expenses, and allow Sawyer to have his 
lode claims, and he and Leiter were to take the balance. 
(Testimony of Sawyer, Rece., p. 174, questions 7, 9, and 
10; Stiteler’s testimony, Rece., p. 30, questions 22 to 28, 
inclusive. ) 

(4) At the time of the arrangement between Stevens and 
Sawyer, Stevens stated the timber “ was not so valuable for 
saw timber or mining timber as to keep on hand and let 
grow,’ yet, immediately after the placer locations were 
made, Stevens & Leiter andthe Iron Silver Mining Com- 
pany proceeded to cut the timber and take it to their mines, 
the timber measuring from 4 to 30 inches in diameter. 
(Sawyer’s testimony, Rec., p. 178, cross-questions 13 to 
21; Stiteler’s testimony, Rec., p. 29, questions 5 and 9.) 
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(5) Stevens & Leiter used the names of their em- 
ployés as locators of the placer claims, the employés 
neither having, nor were they intended to have, any inter- 
est therein, nor did they do, or intend to do, any work 
thereon, nor were they the assignees or grantees of any 
person who had, The names were used, in some instances, 
without previous consultation with the employés. Their 
names were thus used under the supposition that a num- 
ber of entrymen were necessary to evade the provisions 
of theland law. (Testimony of Percival Henderson, Ree., 
p. 91, questions 7, 8, 9, and 12; testimony of Louis 
Rucker, Ree., p. 76, questions 11 to 17, inclusive; testi- 
mony of Waldema Arens, Ree., p. 89, question 15; Ree., 
p. 90, cross-question 3.) , 

(6) Qn the 7th of February, 1882, Sawver deeded the 
land, subject to the reservation of his lode claims, to the 
Iron Silver Mining Company, stating expressly in the 
deed that those claims were in conflict with the Fanchon 
and Stinson placer claims. From November, 1882, until 
the date of the taking of the testimony, on the 22d of 
April, 1884, that company has had from six to ten men 
most of the time hunting for lodes on the land which 
Stevens, at the organization of this alleged conspiracy, 
said was not the character of land on which lodes were 
found. (Sawyer’s testimony, Ree., p. 178, question 11.) 

(7) Most of the witnesses for the Government testify 
that the land is not placer mining land. Most of thede- 
fendants’ witnesses testify it is. The defendants never 
yet expended any money on it in placer mining, but gave 
one lease to others in June, 1883, on which the lessees ex- 
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pended from $200 to $210 in placer mining, and obtained 


only 14 to 2 ounces of gold, worth $14 per ounce. This 
test corroborates complainant’s testimony that it is not 
placer mining land. Vide testimony of Clary (Ree., pp. 
41 and 42; q. 8, 10, 11, and 12). 

(8) Under the arrangements between Stevens & Leiter 
and Sawyer, Sawyer was to make pretense of abandoning 
his lode claims. If the abandonment was real, he aban- 
doned the work he did upon them, and the lands were re- 
turned to the public domain, with a right of entry to any 
qualified locator. In that event, there was no work or 
improvement which would apply to these placers. If the 
abandonment was a sham, which the deed shows it was, 
then the work and improvements would only apply to the 
lode claims reserved by him. In either event there would 
be no work or improvement legally applicable ,to these 
placer claims, and they were located without any improve- 
ment whatever as required by the statute. 

(9) The result of this scheme is the best possible evi- 
dence of the intent of the parties. This proves unmis- 
tukably by the evidence and reservations in the deed, 
that if this transaction be sustained, it will give to Sawyer 
his lode claims, and those only, as staked out by him; 
that Stevens & Leiter and their successors, the Iron Sil- 
ver Mining Company, will retain the remainder of the 
timber and lode lands without doing a single stroke of 
work, or complying with one single requirement of the law, 
with reference to labor or improvements. As this result 
was contemplated by Stevens & Leiter in the first instance, 
and as they intended to appropriate this timber and lode 


: 17 


land without compliance with the law, it is maintained it 
was such a fraudulent manipulation to evade the law as 


should render these placer claims void, and the patents 


should be canceled. 
G. A. JENKS, 
Solicitor-( -eneral, 
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This is.a proceeding in equity instituted for the purpose of set- 
ting aside the patents issued by the appellant to the appellee Saw- 
yer for the Fanchon and Stinson placer mines, located in California 
mining district, in Lake county, Colorado, on account of fraud in 
obtaining the patents. It was alleged in the bill that the land 
embraced within these patents was not placer mining ground; 
that various lodes, veins, ledges and seams bearing silver, gold 
and lead in place of great value were contained therein; that 
both of these facts were known to the patentee Sawyer; that he, 
together with one Stevens and one Leiter, conspired to obtain pat- 
ents for the land from the government upon the pretense that it 
was placer mining ground and subject to entry as such, and thus 
to secure the same for themselves and for the Iron Silver Mining 
Company, and thereby to defraud the government; that Sawyer 
falsely and fraudulently represented to the land officers of the 
government that there were no veins, leads or lodes known to ex- 
ist on the land, that it was placer mining ground, and that he 
had performed the requisite amount of work thereon. 

All of the above allegations were expressly denied in the an- 


swer. 
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It was admitted that Sawyer filed his application for the placer 
patents in the U.S. land office at Leadville February 11, 1880, 
and that the government issued to him its patent for the Stinson 
placer mine June 15, 1881, and its patent for the Fanchon placer 
mine November 17, 1881. It was further admitted that on the 
7th of February, 1882, Sawyer conveyed the placers, save and ex- 
cept certain portions thereof which he reserved for himself, to the 
Iron Silver Mining company, in which concern Stevens and Lei- 
ter were interested. 

These patents were issued under sections 2329 and 2333 of the 
Revised Statutes of the United States, which are as follows: 

Sec. 2329. Claims usually called “placers,” including all forms 
of deposit, excepting veins of quartz, or other rock in place, shall 
be subject to entry and patent, under like circumstances and condi- 
tions, and upon similar proceedings, as are provided for vein or 
lode claims; but where the lands have been previously surveyed 
by the United States, the entry in its exterior limits shall con- 
form to the legal subdivisions of the public lands. 

SEc. 2333. Where the same person, association or corporation 
is in possession of a placer claim, and also a vein or lode included 
within the boundaries thereof, application shall be made for a 
patent tor the placer claim, with the. statement that it includes 
such vein or.lode, and in such case a patent shall issue for the 
placer claim, subject to the provisions of this chapter, including 
such vein or lode, upon the payment of five dollars per acre for 
such vein or lode claim, and twenty-five feet of surface on each 
side thereof. The remainder of the placer claim, or any placer 
claim not embracing any vein or lede claim, shall be paid for at 
the rate of two dollars and fifty cents per acre, together with all 
costs of proceedings ; and where a vein or lode, such as is des- 
cribed in section twenty-three hundred and twenty, is known to 
exist within the boundaries ofa placer claim, an application for 
a patent for such placer claim which does not include an ap- 
plication for the vein or lode claim shall be construed as a con- 
clusive declaration that the claimant of the placer claim has no 
right of possession of the vein or lode claim ; but where the existence 
of a vein or lode in a placer claim is not known, a patent for the placer 
claim shall convey all valuable mineral and other deposits within the 
boundaries thereof. 


In the patent for the Stinson placer mine were contained the 
following stipulations and conditions : 


First—That the grant hereby made is restricted in its exterior 
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limits to the boundaries of the said lot No. 661, as hereinbefore 
described,and to any veins or lodes of quartz or other rock in 
place, bearing gold, silver, citinabar, lead, tin, copper, or other 
valuable deposits, which may hereafter be discovered within said 
limits, and which are not claimed or known to exist at the date 
hereof. 

Second—That should any vein or lode of quartz or other rock 
in place, bearing gold, silver, cinnabar, lead, tin, copper, or other 
raluable deposits, be claimed or known to exist within the above 
described premises, at the date hereof, the same is expressly ex- 
cepted and excluded from these presents (p. 100). 

The Fanchon patent contained similar stipulations and con- 
ditions (p. 105). 

Inasmuch as there has been no attempt on the part of the coun- 
sel for the government to abstract the testimony produced upon 
the hearing, and as we think a careful review of the same would 
be sufficient to convince the Court that tlhe complainant failed 
wholly to substantiate the averments of its bill, we desire to pre- 
sent the following summary for the consideration of the Court: 


The first witness for the government was David B. Stiteler: 
(pp. 28-40). His occupation was that of “a rough carpenter, rail 
splitter or mining timber cutter,” (p. 34), and his mining experi- 
ence was very limited (pp. 31-33). He discovered, June 9 or 10, 
1880, what appeared to him to be indications of a lode on the 
Fanchon placer. “ There were outcroppings of quartz from two 
to four feet high. The croppings are for probably six or eight 
rods, and: I can follow the flow the whole length of the lead, 
fifteen hundred feet” (p. 29). “The ‘flow in’ float, or what- 
ever you call it, is quartz or lode matter which is contained in 
the lode. In some places the ground was covered with it. It 
was scattered promiscuously more or less all over the lode.” 
(p. 30). “The indications were the croppings of quartz and lode 
matter, also the cropping of flow of wall rock. These indications 
could be discovered promiscuously, more or less, all over the 
placers” (p. 31.). In company with his brother, in 1880, Stiteler 
proceeded to sink two shafts, and, also, to do some extensive tun- 
nelling, all of which resulted in a failure to discover any defined 
lode or vein. It was not until the winter of 1852, over a year 
after the patent of the Fanchon placer was issued to Sawyer, 
that Stiteler, upon then sinking a third shaft, succeeded in finding 
a lode or “ vein matter in solid formation between granite walls” 
(pp. 32-33). This discovery constituted the “Advance” claim. 
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Charles Clary (pp. 41-44) testified that in June, 1883, with 
the witnesses, Kavanagh, McCracken and one Moore, he pros- 
pected Buffalo gulch. He came to the conclusion it would pay 
if what little water they had held out (p. 41). :They worked a 
strip of ground eight or nine feet wide and forty feet long, and 
found gold, but in limited quantities. He believed, if they had 
water on the ground, it would pay expenses (p. 42). If water 
were brought on the ground it would be from the bottom of the 
gulch, that is three quarters of a mile below the Sawyer stake. 
He doubted the feasibility of bringing a ditch in there without 
there were more gulches on the placer. He further testified, 
“Mr. George Kroeger told me that if I thought the ground would 
pay and could get a ditch in there that didn’t cost over $6,000, 
and would get a lease from the Iron mine for three years, he 
would put a ditch in there or get one put in.” Clary tried to get 
such a lease, but was obliged to wait until the directors of the 
Iron mine met (p .44.) 

Austin J. Kavanagh, (pp. 44-46,) testified that he had 
worked in June, 1883, with the witness Clary placer mining upon 
the Fanchon placer. He would call the ground of the Fanchon 
placer, at and about where they were working, _ placer 
ground (p. 45). “In all the work we did there we found gold, 
both in dust and nuggets.” He saw no _lodes, ledges or veins of 
mineral on the Fanchon or Stinson placers; he saw a few holes 
with water in them; he did not go round any; he saw some tun- 
nels, but was never in them (p. 46). 


Albert M. Pennock, (pp. 46-49), testified that he discovered 
on the Fanchon placer in December, 1882, what he called “a lead” | 
and named the “Iron Duke” claim. This discovery was made 
thirteen months after the Fanchon placer patent was issued to 
Sawyer. 

John F. Lewis, (pp. 50-51), was engaged in December; 1880» 
in hauling timber for the Iron mine. He testified as follows’ 
“When I was hauling these timbers I was going out one morn- 
ing after a load, overtook Mr. Sawyer; think he had been to 
Leadville. He got on to ride with me; he told me somthing 
in regard to this patent; I don’t remember all he told me; he 
told me he had been there quite a while, I don’t know exactly 
how long; had spent all his money prospecting; that Mr. Leiter 
was an o!d acquaintance of his, and he thought he would go over 
and see what he could do with him in regard to prospecting. He 
met Mr. Leiter in his office, or about the [ron mine, and had a lit- 
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tle talk with him about his property; also he spoke about there 
being good timber over there, or Mr. Leiter asked him about the 
timber. Mr. Leiter told him that probably he might do something 
for him to help him; to wait and see Mr. Stevens, who was more 
used to doing that kind of business, or something to that effect. 
Mr. Stevens came in and had a little talk in regard tothe country 
over there. Mr* Stevens, I believe, made arrangements to go out 
in a few days and look at it. I don’t remember then’ what else 
he told me. And then he told me that he had made arrange- 
ments that he was to enter the placer or placers—I don’t remem- 
ber now—and Stevens was to develop his property. I don’t re- 
member whether they were to deed him the whole or half. They 
were to pay all expenses. I think he told me the ground was en- 
tered in his name.” 


Lewis Portman, (pp. 52-64), testified as follows: “I diseov- 
ered the ‘Amazon’ vein about the middle of November, 1882, 
on the southwest corner of the Fanchon. The vein cropped 
within a few feet of the surface; a well-defined vein with a 
smooth foot-wall of granite; have not seen the hanging-wall yet” 
(p. 52). We observe that this discovery was made a year after 
the Fanchon patent was issued to Sawyer, and tliat the vein was 
not apparent upon the surface. .The witness, with reference to 
surface indications, said: “I am not acquainted with the Stin- 
son placer, but have been over the Fanchon and have seen float 
and blossom rock scattered all over” (p. 52). He also testified to 
having seen or known of a number of lode claims upon the Fan- 
chon and Stinson placers. Upon cross-examination it appeared 
that his knowledge of the boundaries of these claims was indef- 
inite and unsatisfactory, and it also appeared that, of the in- 
stances cited by him, in some cases there was no sufficient evi- 
dence that a lode or vein had ever been discovered; in others, 
the discovery of the vein or lode had occurred over a year after 
the placer patents were issued to Sawyer, and in the remainder of 
instances all the workings in which a lode or vein had been 
found were located outside of the limits or boundaries of the 
placers. 


‘William M. Garr, (pp. 64-67), testified that he, W. W. Miller 
and Frank Carr located on one of the placers, he did not know 
which, what is called the Horseshoe claim in November, 1882, 
and found what they called a vein. At that time they hada 
granite wall, foot wall, but he did not think it was in place. 
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It is to be observed that this discovery occurred a year after the 
placer patents were issued to Sawyer. 

With reference to surface indications this witness testified : 
“The first time I went over the ground, I found lots of float, blos- 
som rock, which I supposed to be from lodes. I thought the indi- 
cations were good myself. The ground was covered with blos- 
som rock, especially in the gulches and ravines.” (pp. 64--69.) 


Ernest Hoelke, (pp. 71-74) testified that the controversy be- 
tween the Juniata claim and the Fanchon placer was settled by 
a compromise. The Juniata owners received.a deed from the 
Fanchon owners of the land in conflict, and the Juniata owners 
then deeded back to the Fanchon owners all, or halt of the tim- 
ber thereon (p. 72). There were no indication of lode claims or 
lodes, leads, veins, ledges of mineral, gold, silver, or other precious 
metals in rock in place apparent on the surface of the ground in 
that locality in 1879. He said, “we discovered iron bearing rock 
carrying traces of silver on the ground of the Juniata, not in con- 
flict with the Fanchon. We sunk a shaft on such poor indidations 
and a good deal later discovered a vein (p. 72). We have never 
done any workings on the Juniata claim on the Fanchon placer 
side of the crest of the hill. We found what we believed to be a 
vein of mineral forty to fifty-five feet below the surface (p. 73.) I 
saw no lodes cropping out on what I believed to be the Fanchon 
placer, at any point.” (p. 74.) 


Louis K. Rucker, (pp. 75-80) testified: “The character of 
the ground included within the Fanchon and Stinson placers is 
wash and gravel; also, black dirt or soil, and from my experience 
in placer mining, and seeing placers, I should say it was very fa- 
vorable ground to find placer gold in. I never saw or heard of 
any mineral lodes or veins bearing gold, silver, lead, or other 
valuable deposits developed or exposed to view upon this placer 
ground before application for patent. I saw no veins or lodes of 
rock in place bearing gold, silver, lead, or other valuable deposits 
cropping out, or to be seen on the surface of the ground within 
the placer claims before the application for patent. (p. 78.) Some 
of the best placer mines in the country are located close to them. 
I mean by that, about a mile off, or less.” (p. 79.) 


William B. Ragland, (pp. 80-82). In 1879 the indications 
on the Fanchon placer were nothing but ordinary float, wash. 
He could see searcelv any indications of fissures on the surface 
at all. The wash was pretty deep (p. 81). He was not on the 
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Stinson placer at all that year. The Dinero claim was dis-‘ 
covered in 1882, the Oronoco in 1883, the Gunnison in 1879 
(pp. 80-81). The Gunnison was surveyed on the surface so that 
about 250 feet extended across the Fanchon, but no vein or lode 
on the Gunnison had been developed within the boundaries of 
the Fanchon placer (p. 82). 

Robert Berry, (pp. 83-87), was a special agent of the U. S. 
general land office. He testified that the whole source of supply 
of water for placer mining on these claims in the spring of the 
year is the melting of the snows; after that, two springs of small 
capacity. There is considerable water on the Fanchon in early 
summer—on the Stinson there is none. He thought water could 
be taken from one of the springs by a ditch or conduit on to the 
lower end of the Stinson placer (p. 85). He did not believe the 
ground had any value as-placer mining ground (p. 86). Upon 
cross-exatnination he stated that he had never prospected over 
any considerable portion of these.placer claims, by panning dirt 
or otherwise, to determine the quality of placer gold that might 
be found therein: He admitted there was wash and gravel over 
a large portion of the ground in the vicinity, but did not think 
there was on the placers. He knew of no discovery shafts or 
other underground workings in which valuable deposits of metal 
bearing rock in place had been found or discovered before the 
application for patents. The only valuable lode deposits or veins 
discovered or developed on these placers were the Amazon, dis- 
covered in the fall of 1882, the Advance (discovered in the win- 
ter of 1882, see Stiteler’s testimony, pp. 32-33), the Horseshoe 
(discovered in November, 1882, see Garr’s testimony, p. 64), and 
the Gunnison (all of whose workings were outside of the placers, 
see Portman’s testimony, p. 58, and Ragland’s testimony, p. 82). 
(p. 87.) With reference to surface indications, he testified: “In 
some places the solid formation comes to the surface, at others 
there is a debris of several feet in thickness, composed of detri- 
tus or decomposition of rocks and vegetable matter” (p. 86). 

Waldemar Arens, (pp. 88-90), testified that the land was rep- 
resented to him by Sawyer and others to be placer mining ground 
before he authorized Sawyer to use his name as one of the lo- 
cators for the purpose of obtaining title (p. 90). 

Percival Henderson, (pp. 90-92), testified that his name was 
used by Sawyer as one of the locators of the Fanchon and Stin- 
son placer claims, that he was satisfied, and afterwards joined in 
the deed to Sawyer (p. 91). | 


John H. Heron, (pp. 92-96), was one the discoverers of the 
Juniata lode. He had not, to his knowledge, found or seen with- 
in the exterior boundaries of the placer, any discovered vein or 
lode of rock in place, carrying gold, silver or other valuable 
deposits (p. 95.) He did not remember the Stinson placer (p. 4.) 
With reference to surface indications he said: “I found consid- 
erable float—several large pieces of float—one piece containing 
about six dollars in gold to the ton. I broke it off from a large 
boulder. Besides the gold it contained about three ounces of sil- 
ver. I broke off another piece from another smaller boulder. It 
ran more silver than gold. I think about ten ounces silver. 
That was near about the break of the hill” (p. 94). It is common, 
and miners expect to always find float rock carrying gold, upon 
and in the vicinity of placer gold. Finding this float rock 
carrying gold is an indication that where it was found, or in the 
immediate vicinity, there is placer mining ground, or ground con- 


taining placer gold, (p. 95). To the best of his knowledge the 
work done on the Juniata lode claim was done outside of the 
placer claims, (p. 94). 

This was all the evidence produced on the part of the govern- 
ment. 


The first witness for the defendants was Francis C. Fay, (pp. 
160-163), who testified that in 1876 and 1877 he had prospected for 
gold over the ground included within the Fanchon and Stinson 
placers. He sank holes and ran cuts and found gold in all the 
holes and cuts, (pp. 160, 161). The source of supply of water in 
Buffalo gulch was from the snow and springs (p. 168). 


Thomas McGowan, (pp. 163-168), testified that in 1878 he 
crossed the ground included within the Fanclion and Stinson 
placers, looking for placer mines, found some old workings, pros- 
pected their banks and found gold, he thought in paying quan- 
tities. He saw no indications of, or workings upon lode claims 
within the placer premises in 1878, (p. 163). He again com- 
menced placer mining there in May, 1883, and found coarse gold, 
on the Fanchon principally, (pp. 162-163). He had made a care- 
ful examination of the seven lode claims located and abandoned 
by Sawyer. In one he found granite in place, in all the others 
only wash. He found no lode, ledge or deposit of mineral in rock 
in place bearing silver, gold, lead or other precious metals, (p. 164). 
He made such an examination as would have shown to him any 
lode or vein of mineral if contained therein, (p. 165). He had 
been familiar with placer mining for twenty-four years, (p. 164). 
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The source of supply of water in 1883, when he worked there, was 
snow and springs. 


James § Mitchell, (pp. 168-170), worked in the summer of 
1885 upon the claims located and abandoned by Sawyer. He 
looked for mineral, but didn’t find any. He found in the Lulu 
May and Lizzie Bell bed rock, solid formation, but no mineral. 
The bed rock was granite. The others were all wash. He did not 
see in any of them mineral matter or indications of mineral of any 
kind. ‘The Fanchon placer is all over with discovery holes taken 
up by jumpers. Hesawnomineral. There were parties working 
on the Advance and Amazon in the winter of 1882-3. Nobody 
was working upon the others, (p. 169). That which was claimed 
to be mineral was a white rock resembling quartz or hard 
porphyry, (p. 180). 


Peter Coopy, (pp. 170-171), and Harry S. Dean, (pp. 171-172), 
both testified to having been in‘four of the lode claims located 
and abandoned by Sawyer, and to having each made a careful 
examination for the purpose of finding out if the same or either 
of them contained mineral in place. Neither of the witnesses 
found any mineral in place; there was nothing to be seen but 
wash. 


James A. Sawyer (pp. 172-180), one of the defendants, testi- 
fied that in June, 1879, he located seven lode claims on the ground 
now included within the Fanchon and Stinson placers, and from 
that time until the 10th or 11th of October of that year he had 
three or four men at work on the same, digging holes and cross- 
cuts, trying to find lodes. They found only wash and rocks. By 
October he was considerably in debt, and then consulted Leiter 
and Stevens. Previous to this he had done a little placer mining 
with one of his men, an old Black Hills miner, and found gold, 
but there was not water enough to do much washing. They, 
however, decided if they had water they could make it pay. 
Stevens went with Sawyer and walked up and down over the 
claims. He examined pretty closely the trees and everything, and 
remarked “that the timber was not so valuable for saw timber 
or mining timber as to keep on hand and let it grow.” They 
examined the holes. Stevens said, “it was a waste of money to 
dig in that ground for lode claims, as the formation was not such 
as they usually found lodes in; that the rock was not grarfite but 
gneiss.” Stevens suggested that it be taken up as placer, provided 
they could trace out any ground upon which they could bring 
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water over from Lake creek. Upon examination Stevens decided 
it was practicable to bring water from Lake creek across and upon 
the ground by a ditch to carry on placer mining. Stevens said 
“that he would not give a pinch of snuff for the ground for lode 
claims, or the prospect of finding lodes.” Then he went on to say 
that he could serve two purposes, that is save the ground from 
loss by timber thieves, and make some money by working 
the placer.” Stevens and Leiter agreed to put up the money 
and give Sawyer a grub stake—he doing the work and en- 
tering as placer the land in question, and being allowed, 
ufter the patents were issued, to select forty odd acres of 
land and deed them the balance. Sawyer abandoned the lode 
claims, after consultation with an attorney, as there were no lodes 
or veins discovered. He said: “I had worked them for months 
with all the men I could hire on tick and other ways, got in debt, 
and couldn’t find anything to pay, nothing like pay, and with the 
hope of washing out gold by using it as placer ground, and try- 
ing to make something out of it, and get my money back, | took 
it up as placer. With the assistance of Stevens and Leiter I 
could do so” (p. 176). The ground was located in the name of 
Sawyer and eight others. After the location the others deeded 
their interests to Sawyer, and he applied for patents:in his own 
name. Sawyer went upon the ground and stayed there, working 
with three men, until the patents came. He paid for work and 
labor on the Fanchon between $500 and $600 before he made ap- 
plication for patent, and a little over $700 for work and labor on 
the Stinson before he applied for a patent. The character of this 
work and labor consisted of open cuts and sinking on the placers, 
except what he did on the cabins and shanties. He erected four 
cabins. After the patents came he deeded all but forty acres of 
the land to Stevens and Leiter. There were no known lodes or 
veins of valuable mineral deposits of any kind of rock in place 
discovered or known to exist, or claimed to exist, within the 
boundaries of the placer claims at or before the date or time of 
the application for placer patents (p. 176). The Iron mine leased 
the ground last year (1883) to Clary and McCracken for placer 
mining. They worked as long as the water lasted. He did not 
know how much they took out, but he saw very nice dust and 
nuggets. Before that lease he (Sawyer) worked two men there a 
while. The ground was frozen so hard they did not make much 
headway, but they took out some dust, nuggets and pieces of gold 
like wire, an eighth of an inch long, or longer. There were .no 
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lode claims, or the discovery shafts of any known lode claims, 
upon the ground included within the placer claims at the time of 
the applications for placer ‘patents (pp. 176-177). 


Henry D. Bates (pp. 180-185), a deputy U. S. surveyor, testi- 
fied that he had made two surveys of the ground included within 
the placer claims, one for Sawyer, Stevens and Leiter upon locat- 
ing the claims, and the other an official survey as U.S. deputy 
surveyor by direction of the surveyor general at the time of the 
application for placer patents (p. 150). He examined every pit, 
cut and shaft on the properties to determine whether or not any 
lode, vein or ledge of mineral-bearing rock existed in these open- 
ings, and found nothing had been discovered in the way of min- 
eral-bearing rock in place (pp. 180-181). On the Stinson placer 
claim, at the time he made the official survey, the improvements 
consisted of a cabin, a shaft and two pits, as shown upon the plat 
returned to the surveyor general.’ He put the cost of these im- 
provements at $600; that was very low, as probably they cost 
more than that. The improvements on the Fanchon claim con- 
sisted of eight pits and two cuts. He estimated the cost of these 
at about $400. He stated all these facts and described the im- 
provements in the field notes made by him and returned to the 
surveyor general. He noticed that upon the Fanchon placer 
some prospecting for placer mines had been done, and that the 
ground had the appearance of being auriferous. “ A ditch could 
be dug from the Buffalo guleh, on the Fanchon claim, around 
the mountain to Lake creek, in such a manner that a large 
amount of water could be brought into Buffalo gulch, and in 
that way placer mining work could be carried on successfully, so 
far as washing the dirt is concerned” (p. 182). 


Charles L. McCracken (pp. 185-192) testified that he, together 
with the witness Clary, had a lease on the Fanchon placer and 
worked there placer mining in June, 1883 (p. 185). He consid- 
ered the ground first-class placer ground, and thought it would 
pay well if a ditch was constructed from Lake creek, which could 
easily be done. He had himself agreed to construct such a ditch, 
to cost not less than $6,000, if the owners of the placer would 
give him a three years’ lease (p. 186). He had not seen any 
lodes, veins or discoveries of any kind in the shafts and holes he 
had looked into upon the placers (p. 186). 


William H. Stevens, (pp. 24-25) ‘testified that he had known 
the Fanchon and Stinson placer ground since June 1,1879. The 
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ground was a rolling, uneven surface, with gulches, ravines, and 
small streams passing through it, and was covered with a young 

and second thrifty growth of timber. I examined the pit Jholes, 

openings and excavations upon said land, and found that the : 
sand and gravel therein contained float or placer gold. I should 

classify the ground as placer ground. I crossed and recrossed the 

ground several times, and examined all the shafts, pit holes and ee 
excavations upon said land with care in regard to their mineral 
value, and decided that there were no lodes, veins, ledges, or min- 
eral deposits of rock in place, having gold, silver, lead, cinnabar, 
copper, or other minerals of value; that it was wasting time and 
money to attempt to find or discover mineral veins of value there: 
but that the only mineral of value I found was float gold in the 
diluvial deposit of sand and gravel, and my decision and opinion . 
was, and is, that it was placer mining ground. I made an exami- A 
nation with pocket instruments, going all over the ground, and | 
found that the waters of Lake creek could be easily carried in 
ditches and flumes to work and wash said placer lands.” (p. 24.) 
He had no doubt about its being practicable to bring water on 
said mineral lands to be used for placer mining purposes. 

“Prior to June 10, 1879, the date of location of these placer 
claims, I examined all shafts and pit holes on said placer lands, . 
for the purpose of determining whether there were any lode veins, 
and found that there were no known or discovered lodes, veins, 
ledges, or mineral deposits of rock in place bearing gold, silver, 
lead or other valuable deposits within said placer claims at that 
time.” 

“After deciding that it was placer ground, and practicable to 
bring water on it, Mr. Leiter and myself accepted of a proposition 
from Mr. Sawyer, to furnish the money in order to make the ne- 
cessary explorations, improvements and entry of application for 
government patent; he, Sawyer, to do all the work, and obtain 
title, for a share in the property. Our object and purpose in as- 
sisting said Sawyer was to obtain an interest in said placer lands, 
being convinced of its character as such.” ‘Leiter and he furnished 
the money to assist Sawyer to perform and make the improve- 
ments necessary to obtain the placer patents, in good faith, and for | \ 
the purpose of obtaining title to the ground for placer mining 
purposes. (p. 20.) | 


# 
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In connection with the testimony above set forth we beg leave 
~o call attention to The Maxwell Land Grant Case, 121 U.8., 879- 
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381, wherein the rule as to the character and degree of evidence 
requisite to authorize a court of equity to set aside a patent of 
the United States on the ground of fraud is clearly stated: 

“The deliberate action of the tribunals, to which the law com- 
mits the determination of all preliminary questions and the 
control of the processes by which this evidence of title is issued 
to the grantee, demands that to annul such an instrument and to 
destroy the title claimed under it, the facts on which this action 
is asked for must be clearly established by evidence entirely 
satisfactory to the court, and that the case itself must be 
entirely within the class of causes for which such an Instru- 
ment must be avoided.” ° . ° ° . “We 
take the general doctrine to be, that when in a court of equity 
it is proposed to set aside, to annul or to correct a written 
instrument for fraud or mistake in the execution of the instru- 
ment itself, the testimony on which this is done must be clear, 
unequivocal and convincing, and that it cannot be done upon a 
bare preponderance of evidence which leaves the issue in doubt. 
If the proposition as thus laid down in the cases cited, is sound 
in regard to the ordinary contracts of private individuals, how 
much more should it be observed where the attempt is to annul 
the grants, the patents, and other solemn evidences of title eman- 
ating from the government of the United States under its official 
seal. In this class of cases the respect due to a patent, the pre- 
sumptions that all the preceding steps required by the law had 
been observed before its issue, the immense importance and 
necessity of the stability of titles dependent upon these official 
instruments demand that the effort to set them aside, to annul 
them or to correct mistakes in them, should only be successful 
when the allegations on which this is attempted are clearly stated 
and fully sustained by proof. It is not to be admitted that the 
titles by which so much property in this country and so many 
rights are held, purporting to emanate from the authoritative 
action of the officers of the government, and, as in this case under 
the seal and signature of the president of the United States him- 
self, should be dependent upon the hazard of successful resistance 
to the whims and caprices of every person who chooses to attack 
them in a court of justice; but it should be well understood that 
only that class of evidence which commands respect, and that 
amount of it which produces conviction, shall make such an 
attempt successful.” 


We would also refer to a recent decision of this court, in the 
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case of The Colorado Coal and Iron Co. et al. v. The United States, in 
which the doctrine is reiterated. 


In the present instance the government has not only failed to 
produce evidence of the character and weight required by the 
rule prescribed by this court, but it has, we submit, failed wholly 
to establish the truth of the material averments of its bill. From 
the testimony produced on the part of the complainant, as well as 
from that produced by the respondents, it is apparent that the 
land included within the boundaries of the Stinson and Fanchon 
placer claims was and is placer mining ground ; that placer min- 
ing had been conducted thereon since the year 1877, at various 
times, and that placer gold had invariably been found in limited 
quantities, in the form both of dust and nuggets. The water 
supply derived from “melting snows and springs” was, it is true, 
limited, but still sufficient at certain seasons of the year, as, for in- 
stance, in the spring and early summer. ‘To have made the land, 
however, available for extensive placer mining operations it 
would have been necessary to construct a ditch or flume from 
Lake creek to the placer territory. This measure was practicable, 
and had been contemplated not only by Sawyer, Stevens and 
Leiter, but by others. Proposals had actually been made for the 
construction of such a water way, by men who regarded the pro- 
ject not only as feasible but as one which could be effected at a 
reasonable expense and with satisfactory results. 


The evidence also clearly demonstrated that no known or dis- 
covered vein, lode, ledge or seam, bearing silver, gold or lead in 
place, existed within the boundaries of either of the placers at the 
time of application for the placer patents, or when Sawyer obtained 
the same from the government; that neither Sawyer nor any one else 
knew of the existence ofany such vein, lode, ledge or seam. Although 
there had been considerable prospecting, although pits and shafts 
had been sunk, although cross-cuts had been run and tunneling 
done, yet nothing but wash, rocks and float had been found. No 
vein or lode was discovered, or known to exist, upon either of the 
placers until the winter of 1882, over a year after the placer patents 
were issued. It is true that upon the surface of the placers in some 
localities there existed what might be termed indications of lodes 
in the form of “outcropings of quartz,” “float,” or “blossom rock,” 
but nothing more. In order that the court might fully under- 
stand of what these indications consisted, we were careful to set forth 
the precise language used by the different witnesses in describing 
such indications, and now in connection therewith, we would 
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refer the court to the recent case of the Colorado Coal and Iron Co. 
et al. vy. The United States, cited above. The language of Mr. Justice 
Matthews, who delivered the opinion of the court, was very signifi- 
eant. He said: 


“Tt is not sufficient, in our opinion, to constitute ‘known mines,’ 
of coal within the meaning of the statute, that there should merely 
be indications of coal beds or coal fields of greater or less extent 
or of greater or less value, as shown by otitcroppiugs. The act of 
1864 evidently contemplates a distinction between coal beds or 
coal fields excluded from the pre-emption act of 1841, as ‘known 
mines,’ and other coal beds or coal fields not coming within that 


description. We hold, therefore, that to constitute the exemption 


contemplated by the pre-emption act under the head of ‘known 
mines,’ there should be upon the land ascertained coal deposits of 
such an extent and value as to make the land more valuable to 
be worked asa coal mine; under the conditions existing at the 
time, than for merely agricultural purposes. The circumstance 
that there are surface indications of the existence of veins of coal 
does not constitute a mine. It does not even prove that the land 
will ever be under any conditions sufficiently valuable on account 
of its coal deposits to be worked as a mine. A change in the con- 
ditions occurring subsequently to the sale, whereby new discov- 
eries are made, or by means whereof it may become profitable to 
work the veins as mines, cannot affect the title as it passed at the 
time of the sale. The question must be determined according to 
the facts in existence at the time of the sale. If upon the premises 
at that time there were not actual ‘known mines’ ‘capable of 
being profitably worked for their product so as to make the land 
more valuable for mining than for agriculture, a title to them 
acquired under the pre-emption act cannot be successfully assailed. 
In the present case, the testimony, in our opinion, does not justify 
us in finding that at the time Jackson acquired his title there 
were upon any part of the premises in controversy any ‘known 
mines’ of coal in the sense of the statute.” 5 


Again, the government failed te wholly,establish any conspi- 
racy on the part of Sawyer, Stevens and Leiter to defraud the gov- 
ernment. 

From the evidence, it was apparent that Sawyer had expended 
four months time, and all his means, in the vain attempt to dis- 
cover a lode or vein upon the land included within the placers; 
that in his distress he consulted Stevens, who, after examining 
the ground, became convinced it was worthless for lode mining, 


but valuable for placer mining and for its growth of timber, and 
that water could be brought upon it by means of a ditch. It 
was then that Sawyer determined to take up the land as placer 
ground. He abandoned his so-called lode locations, as he had an 
undoubted right to do, since no lode or vein had been discovered. 
Stevens and Leiter advanced the necessary money, and Sawyer 
performed the requisite work, and, after obtaining the placer pa- 
tents, conveyed all but forty acres of land to the Iron Silver 
Mining Company, in which Stevens and Leiter were interested. 
That Sawyer performed the requisite work is apparent from his 
own testimony, and from that of Bates, the United States deputy 
surveyor. The character of the work done by him was also fully 
known to the government officials before the patents were issued, 
being accurately described on the plats and in the field notes for- 
warded by Bates to the surveyor general. 

There was no attempt to deceive or to defraud the government 
upon the part of Sawyer, Stevens and Leiter, or on the part of 
either of them, nor, as a matter of fact, was the government either 
deceived or defrauded. 

The second condition or stipulation in each of the patents con- 
tains the words “claimed or known to exist.” That this language 
is broader than is warranted by the statute has been recently de- 
cided by this court. | 


The Iron Silver Mining Co. v. Reynolds, 124 U.8., 382. 


In conclusion, after inviting the court to a consideration of 
the opinion of the circuit judge, (pp. 193-196 of the abstract), 
we respectfully submit that the action of the court below in dis- 
missing the bill was correct. 


L. S. DIXON, 
For Appellees. 
DENVER, May 20, 1888. 
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MICHAEL STACHELBERG ET AL., &C., VS. ERNESTO PONCE. 1 


1 Cireuit Court of the United States, District of Maine. Maine 
District, First Circuit. 


At aterm of the circuit court of the United States for the first cir- 
cuit, begun and held at Portland, within and for the district of 
Maine, on Tuesday, the twenty-third day of September, in the year 
of our Lord one thousand eight hundred and eighty-four. 

Before Hon. Le Baron B. Colt, circuit judge. : 


Record and Proceedings. 


MICHAEL STACHELBERG et al. 
v. No. 308. 
ERNESTO PONCE. 


On the 30th day of December, A. D. 1882, Clarence Hale, Esq., 
solicitor, filed the following bill of complaint: 


To the honorable judge of the circuit court of the United States for 
the district of Maine: 

Michael Stachelberg and Moses Kind, both of the city, county, 
and State of New York and citizens of said State of New York, co- 
partners doing business in said city under the name and style of 
M. Stachelberg & Company, bring this their bill against Ernesto 
Ponce, of Portland, in the county of Cumberland and State of 
Maine, and a citizen of said State of Maine. 

And thereupon your orators complain and say that one Asher 

Bijur, of New York, in said State of New York, after having 
2 spent much time and incurred great expense in learning and 
acquiring the art, for many years, to wit, from the year 1858 
to the year 1865, was engaged in manufacturing and packing cigars 
of various grades and shapes; that he made certain of these cigars 


of superior material, and put them up in boxes containing two 


hundred and fifty each. Said cigars were called by him “ La Nor- 
mandi” cigars, and 'the boxes containing them were labeled and 
branded “ La Normandi;” that said cigars socalled became widely 
known under said name, and, being of fine stock and skillfully made 
and of a shape that pleased the eye, gained great favor and popu- 
larity everywhere, and particularly in the New England States, as 
your orators are informed and believe. 

And your orators further show that said words “ La Normandi” 
and “ Normandi,” or either of them were never before that time 
known or used as aforesaid by any person or persons engaged in 
cigar manufacture, packing, or sale, but that said Bijur used them 
as a trade-mark to designate the cigars of said description made and 
sold by him, and was always, up to the time of the assignment 
hereinafter set forth, entitled to the exclusive right to the use of said 
words in manner and for the purpose aforesaid; and your orators 


‘further show that said Bijur duly and legally assigned, sold, trans- 


ferred, and conveyed unto your orator, Michael Stachelberg, his 
heirs and assigns, all his right, title, and interest in and to the ex- 
clusive use of said words or names “ La Normandi” and “ Nor- 
1—311 
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mandi,” and that he made said assignment on or about the first day 
of February, 1865; that on or about the first day of January, 1873, 
your orators formed the copartnership firm of M.Stachelberg & Co., 
said trade-mark becoming their joint property. 

And your orators further show that, since said assignment, they 
have been engaged in manufacturing cigars under said names “ La 
Normandi,” and have bestowed great care upon the packing of said 

cigars under said names, and have had them put up in boxes 
3 containing 250 each and branded them with the name “ La 

Normandi,” and have caused the cigars so named to be ex- 
tensively advertised, and have spared no expense to have them 
known to the public, and have had their agents throughout the 
various States of the United States and the various provinces of the 
Dominion of Canada calling the attention of the public to the supe- 
rior merits of the “La Normandi” cigars, which name gradually 
became very popular and a source of great profit and advantage to 
your orators and they were constantly receiving large orders for said 
cigars under said name or names. 

And your orators further show that on the 19th day of February, 
A. D. 1876, they deposited in the office for the registration of pat- 
ents, viz., the United States Patent Office, at Washington, in the Dis- 
trict of Columbia, this name of “ Normandi” as a trade-mark, and 
on the seventh day of March, 1876, received a certificate from said 
office that such trade-mark was there recorded, and that previous to 
such deposit they had used said name of “ Normandi” generally 
with the prefix “ La” before “ Normandi” for a long space of time, 
to wit, during the entire period of time between the said date of the 
aforesaid assignment to them and the date of said deposit and reg- 
istration, and that after such deposit and registration they continued 
to use the name as a trade-mark, and that they advertised the said 
cigars under the said name of “ La Normandi” throughout the New 
England States, including the State of Maine, and thereby increased 
to a very great extent their sales of said cigars and their profits 
from said sales and the value of the words “La Normandi” as a 
trade-mark, and that they had the sole and exclusive right to use 
the said word as a trade-mark by virtue of the said assignment to 
them and of their said continued and uninterrupted application of 
suid word, as herein set forth, and that they still continue to have 
and maintain said sole and exclusive right. 

And your orators further show that the said cigars have always 

been manufactured by them with great care to sustain 
4 the excellent reputation acquired in the beginning, and put 

up in bunches, tied with a peculiar colored and striped rib- 
bon, and packed and offered for sale in boxes of peculiar shape, on 
which was branded the words “ La Normandi” and a notice to the 
public of your orators’ title to the said words “ La Normandi ” as a 
trade-mark. 

And your orators further show that for a long space of time, to 
wit, from the first day of January, A. D. 1881, to the date of this 
bill of complaint, one Ernesto Ponce, defendant, of Portland, in the 
State of Maine, has been manufacturing and causing to be manu- 
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factured and offering for sale cigars substantially similar in shape, 
size, and all outward appearances to those manufactured by your 
orators and called “ La Normandi” as aforesaid, and has put the 
said spurious and simulated.cigars in boxes of the same pattern and 
general shape and size as those used by your orators, and in bunches 
substantially similar to the bunches of “ La Normandi” cigars, and 
tied with ribbons colored and striped and generally resembling the 
ribbons used by your orators in tying the “ La Normandi” cigars, 
and, having thus bunched, tied, and boxed the said spurious and 
simulated cigars in the style of bunching, tying, and boxing adopted 
by your orators for their “ Normandi” cigars, has branded the said 
boxes containing the said cigars some of them “ Normanda” and 
some of them “ E. P. Normanda” and some of them “ Normandie” 
and some of them “ La Norma,” so that the said cigars thus similar 
in shape, size, and all outward appearances to the “ La Normandi ” 
cigars manufactured by your orators and bunched ina similar man- 
ner and tied with ribbons like those used by your orators for their 
“La Normandi” cigars and placed in boxes of the same pattern and 
general shape and size as those used by your orators for their “ Nor- 
mandi” cigars and branded with a name similar in sound and ap- 
pearance to the trade-mark “ La Normandi,” have appeared and were 
fraudulently intended by said defendant to appear to be the genuine 

“La Normandi” cigars manufactured by your orators, the 
5 more so as your orators have permitted the use of their agents’ 

names and business address upon the genuine boxes of “ La 
Normandi ” cigars, supplied to said agents by your orators and sold 
by said agents; and that the said Ponce, intending fraudulently to 
mislead and deceive the public, has been wrongfully using certain 
other marks and devices on the said imitating and counterfeit boxes 
to increase the resemblance between his simulative and spurious 
cigars and the genuine “La Normandi” cigars manufactured by 
your orators, and thereby has deceitfully and fraudulently imposed 
upon the public and induced the public so imposed upon to pur- 
chase the said spurious and simulated cigars as the genuine “ La 
Normandi” cigarsof yourorators; that he,thesaid Ponce, has been and 
is still selling and offering for sale said spurious and simulated cigars, 
thus prepared to deceive the public as the genuine “ La Normandi ” 
cigars of your orators, and has been holding them out to the public 
as genuine “ La Normandi ” cigars for the purpose of deceiving and 
defrauding the public, and has been advertising his said spurious 
and simulated cigars under the imitating names aforesaid in and 
throughout the several States of the United States, and particularly 
in the State of Maine, and by these means has succeeded in selling 
a very large number of his spurious and simulated cigars as the 
genuine “ La Normandi” cigars manufactured by your orators, and 
that he still continues to advertise his said spurious and simulated 
cigars under the several imitating names of “ E. P. Normanda,” 
“ Normanda,” “ Normandie,” “ La Norma,” “ Normans,” sometimes 
using one of these names, sometimes another, all of said names 
being substantially like and almost identical with the said trade- 
mark of your orators throughout the several States, and particularly 
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in said State of Maine; that all the aforesaid imitating and similar 
names are calculated to represent that the said spurious and simu- 
lated cigars are the genuine “ La Normandi ” cigars of your orators, 
and that the said Ponce advertises his said spurious cigars 
6 under the said imitating and similar names for the purpose of 
deceiving the public and defrauding your orators out of the 
gain and profits which they would otherwise have received. 

And your orators further show that on the tenth day of April, 
A. D. 1882, your orators caused notice to be served upon the said 
Ponce that his advertisements and use of words substantially like 
their said trade-mark was an infringement of their trade-mark, and 
requested him to discontinue such use and advertisements at once, 
but that the said Ponce refused to so discontinue and continued and 
still continues to use and advertise his spurious and simulated cigars 
under the aforesaid imitating and similar words or names. 

And your orators further charge that the public are, have been, 
and will be liable to be deceived by the defendant’s fraudulent and 
wrongful use of said imitating and simulated words and names and 
of the aforesaid ribbons, boxes, marks, labels, and devices into be- 
lieving that spurious and simulated cigars, so held out to them by 
the said Ponce as the genuine “ La Normandi” cigars, are the genu- 
ine “ La Normandi” cigars manufactured and sold by your orators. 

And your orators further show that the fraudulentand inequitable 
acts and doings of the defendants have greatly injured your orators 
in the sale of their genuine “ La Normandi” cigars in the profits 
which they would otherwise have reasonably made thereon, and in 
the reputation of their cigars, which has been greatly impaired by 
the substitution of an inferior imitation to the amount of at least 
two thousand dollars, and unless discontinued and prevented will 
work still further great and irreparable injury to your orators. 

And your orators further show that the said defendant has manu- 
factured and sold a large number of these spurious cigars having 
said simulated names, words, ribbons, boxes, and devices, but how 
large a number your orators are ignorant of, and pray that the said 
Ponce be required to disclose the same. 

To the end, therefore, that your orators may obtain relief in 
7 the premises in this honorable court, where alone adequate re- 
lief can be afforded, inasmuch as your orators are remediless 

at common law, they pray: 

First. That the said Ernesto Ponce may be made a defendant to 
this bill and compelled to answer each and every allegation thereof 
on oath as fully and to the same extent as if he were directly and 
particularly interrogated as to each allegation. 

Second. That he may be compelled to render in this court a full, 
true, and perfect account of all profits of every description which 
he has made or might have made by the use of the imitating and 
similar words and names aforesaid, in the manner described. and 
by the use of any other word or name, having as a constituent part 
thereof the word “ Normandi,” and by the use of any word, name, 
or simulated trade-mark so resembling the trade-mark “ Normandi” 
as to deceive the public and calculated to so deceive that the public 
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would confound it with the trade-mark “ La Normandi,” and that 
he, the said Ernesto Ponce, be decreed to pay over to them, your 
orators, all such profits. 

Third. That it may please this honorable court to have the loss 
and damage ascertained which has been inflicted upon your orators 
by reason of the defendant’s wrongful infringement of their rights 
and the interference aforesaid with the right of exclusive use of the 
trade-mark “ La Normandi,” and that the said Ernesto Ponce be 
decreed to pay them, your orators, such damages. 

Fourth. That the said Ernesto Ponce may be decreed to pay the 
costs of this suit and compensation for all damages done by him to 
your orators as aforesaid to the amount of at least two: thousand 
dollars, and that your orators may have such other and further re- 
lief as the equity of this case may require and as to this honorable 
court may seem meet. | 

Fifth. And may it please this honorable court to grant unto your 

orators a temporary injunction against the said defendant, 
8 enjoining and restraining him, his clerks, attorneys, agents, 

and servants, from using the aforesaid imitating words and 
names or any one of them or any word deceptively similar to the 
trade-mark “La Normandi,” either in advertising or in branding 
the boxes containing his, the said Ponce’s, spurious and simulated 
cigars or any other trade-mark or simulated trade-mark containing 
the word “ Normandi,” or substantially the same as the trade-mark 
of your orators, during the pendency of this suit. 

Sixth. May it please this honorable court to grant unto your 
orators a final and perpetual injunction against the said defendant, 
restraining him from doing any of those wrongful and fraudulent 
‘acts mentioned in the prayer for a temporary injunction immedi- 
ately preceding this, to the damage of your orators in their rights 
to their said trade-mark “ Normandi.” 

Seventh. And that your orators may obtain the relief prayed for, 
and all such further or other relief as the nature of the case may 
require, may it please this honorable court to grant to your orators: 
a writ of subpceena, directed to the said Ernesto Ponce, commanding 
him to appear and answer unto this bill of complaint, and to do 
and to receive what to this honorable court may seem meet in the 


premises. 
MICHAEL STACHELBERG. 
MOSES KIND. 


CLARENCE HALE, 
GODFREY MORSE, 
Solicitors and of Counsel. 


Unirep States oF AMERICA, Southern District of New York: 


At the city of New York, in the county of New York and district 
aforesaid, this sixth day of December, in the year 1882, per- 

9 sonally appeared before me, George W. Vultee, a notary public 
in and for the said city and county, the above-named M. Stach- 

elberg and Moses Kind, and made oath that the facts set forth in the 
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foregoing bill, so far as they. purport to be stated as of their own 
knowledge, are true, and so far as they purport to be stated on in- 
formation and belief they believe — to be true. 


Before me— 
GEORGE W. VULTEE, 
Notary Public (33), C. & C. of N. ¥. 


And on Ist day of May, A. D. 1884, is filed the following amend- 
ment to bill: 


To the honorable judge of the circuit court of the United States for 
the district of Maine: 

And now come the said complainants, by their counsel of record, 
Clarence Hale, and move this honorable court that they may be 
permitted to amend their bill in above-entitled suit in the following 
particulars: 

That after the allegation of the assiznment from Asher Bijur to 
Michael Stachelberg, one of your orators in this cause, there be in- 
serted, following the date of said assignment, as set forth in said 
bill, to wit, the date “ first day of February, A. D. 1865,” the words 
“and granted, transferred, and conveyed to the said Stachelberg the 
good will of his business, and instructed the said Stachelberg in the 

roper manufacture of the said particular brand of cigar called * La 
eae p and by so doing and directing his customers to the said 
Stachelberg as his successor, and by supplying the said Stachelberg 
with the tobacco and with the labels and branding iron and other 
miaterials used before said assignment by said Bijur in his said busi- 
ness of manufacturing the said brand of cigar, constituted 
10 the said Stachelberg, as to said brand of cigars, his, the said 
Bijur’s, successor in business.” 

Second. That wherever in the charging part of the said bill the 
words “La Norma” or“ Normans” the same be stricken out, as 
upon examination of the testimony in the case the plaintiffs no 
longer desire to charge the use of those words as brands of cigars 
upon the defendant. 

Third. That the following allegation may be inserted in the bill 
just before the commencement of the prayer in said bill, to wit, the 
words, “And your orators aver that the value to them of their said 
exclusive right to use the aforesaid trade-mark ‘ La Normandi’ and 
‘Normandi’ is very great, to wit, the value of fifty thousand dol- 
lars.” 

Fourth. That the words in the second allegation preceding the 
prayer in the bill and numbered from said prayer, to wit, the words 
“to the amount of at least two thousand dollars,” be stricken out 
and the words “to the amount of at least ten thousand dollars” in- 
serted in their place, so that said allegation may read as follows: 
“And your orators further say that the fraudulent and inequitable 
acts and doings of the defendant have greatly injured your orators 
in the sale of their genuine “La Normandi” cigars and in the 
profits which they would otherwise have reasonably made thereon 
and in the reputation of their cigars, which has been greatly im- 
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paired by the substitution of an inferior imitation, to the amount of 
at least ten thousand dollars, and unless discontinued and pre- 
vented will work still further great and irreparable injury to your 
orators.” 

Fifth. That the words “to the amount of at least two thousand 
dollars” be stricken out of the fourth prayer in said bill, and the 
words “to the amount of at least ten thousand dollars” be inserted 
in their place, so that said prayer may read as follows: “ Fourth. 
That the said Ernesto Ponce may be decreed to pay the costs of this 
suit and compensation for all damages done by him to your orators 

as aforesaid to the amount of at least ten thousand dollars, 
1] and that your orators may have such other and further relief 
as the equity of this case may require and as to this honor- 


able court may seem meet.” 
M. STACHELBERG. 
MOSES KIND. 


Unitep STATES OF AMERICA. 


SouTHERN District or New YORK,’ 
City and County of New York, in said District : 

On this 29th day of April, A. D. 1884, personally appeared Mi- 
chael Stachelberg and Moses Kind and made oath that they have 
read the above amendment, and that the facts set forth in the same, 
so far as they are stated to be of their own knowledge, are true, and, 
so far as they are stated on information and belief, are true to the 
best of their knowledge, information, and belief. 

Before me— 

[L. 8. ] GEORGE W. VULTEE, 
Notary Public (81), C. & C. of N. Y. 


Upon the filing of said bill of complaint a subpeena in chancery 
issued to the respondent, returnable on the first Monday of February 
next ensuing; also a summons to show cause why a preliminary in- 
junction should not issue against him as prayed for in said bill of 
complaint, both of which were returned duly executed. Said cause 
- was entered in court, and the respondent having duly entered his 
appearance by his solicitors, Wm. Henry Clifford and M. P. Frank, 
Esquires, hearing was had on said petition for an injunction before 

Webb, J.,and said injunction was denied, and on the 6th day 
12 of February, A. D. 1883, was filed the following answer: 


The answer of Ernesto Ponce, of Portland, in said district; to the 
bill of complaint of Michael Stachelberg and Moses Kind, of New 
York, in the southern district of New York. 


To the honorable the justices of the circuit court of the United 
States within and for the first circuit and district of Maine: 
This respondent, reserving unto himself all manner of exception 
and right of exceptions to the manifold errors and insufficiencies of 
the bill of complaint, for answer thereto alleges as follows: 
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This respondent denies all and all manner of allegation in said 
bill to the effect that in the manufacture of his cigars and the 
public vending of the satne he has had any purpose or intention to 
deceive or mislead the public or to sell his cigars as and for those 
of the complainants, and he also denies that the sale by him of his 
“La Normanda” has, in fact, had the effect to lead the public into 
the belief that they were purchasing the brand of the complainants. 
This respondent alleges that he has sold cigars manufactured to his 
order under the brand or label of “ La Normanda,” but that these 
words have always been accompanied on the boxes or packages con- 
taining his article by the words E. P. or E. Ponce or Ernesto 
Ponce, and sometimes, also, by the further words, Portland, Maine, 
thus clearly denoting the person who was the manufacturer and the 
place thereof. 

And this respondent denies that his said “La Normanda” cigars 
are spurious or simulated, or that the said label or designation which 
he has adopted copies or simulates the alleged trade-mark of the 
complainants; and this respondent alleges that his cigars sold under 
said designation are of excellent quality, of good material, and well 

manufactured, and that they have obtained a good reputation 
13 in the market, and that he has been at expense in introduc- 

ing, advertising,and making known his said article of cigars 
and by the said designation and name. 

And this respondent denies that he has interfered with any trade 
in cigars of these complainants dependent upon the alleged trade- 
mark, but alleges that his manufacture of cigars, as he believes, has 
obtained its reputation by reason of the good quality of the same 
and from the fact that they were known to be of his manufacture. 

As to the manufacture of cigars by Asher Bijur since 1858, and 
as to his entitling them or certain of them “ La Normandi,” this re- 
spondent leaves the complainants to make proof. 

But he denies that the said Bijur ever had any exclusive right 
or that he could have such right to the words “ La Normandi” as 
a trade-mark. 

As to the alleged assignment from said Asher Bijur to Michael 
Stachelberg this respondent denies the same upon information and 
belief, and calls upon the complainants to establish the same by 
competent evidence, and he makes the same requirement concern- 
ing the firm of Stachelberg & Co. and as to their becoming joint 
owners of the alleged trade-mark. ) 

And this respondent alleges that there is nothing by which to 
distinguish an article of cigars by putting 250 in a box or by mak- 
ing the said box of the shape of that of the complainants’. 

And this respondent is informed and believes that in February, 
1876, these complainants obtained the registration of a trade-mark 
in the Patent office of the United States, but he denies that the said 
trade-mark consisted alone of the word “ Normandi” or the words 
“ La Normandi,” but that if any lawful trade-mark was thus cov- 
ered by registration, that it was said words in combination with M. 
S. or Michael Stachelberg, or equivalent words denoting the manu- 
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facture of said cigar; and this respondent denies that he 
14 has ever infringed or unlawfully used or appropriated any law- 

ful trade-mark of the complainants embodying the words 
“La Normandi.” 

And this respondent allege’ that the words “ Normandi” and 
“Normanda” are of different significations, the former being the 
geographical and the latter a personal name, and that both are 
names in a foreign language. 

And this respondent denies that the complainants have any ex- 
clusive right in the word “ Normanda,” but that the same has long 
been publicly used as a name or designation for cigars and has been 
stamped upon boxes and packages containing them long prior to 
any of the alleged rights of the complainants, and that the use of 
said word or term is of public right in connection with cigars and 
cannot be appropriated exclusively by any person; that the said 
term was in public use as a designating mark for a manufacture of 
cigars for many years at Havana, in the Island of Cuba, before any 
alleged rights of the complainants, if any, had accrued; that said 
cigars thus marked were sent to Europe and brought into this 
country, and that this was done in about the year 1861 and years 
following, and that this word was thas used by a man by the name 
of Martinez and Manuel Ponce and also respondent. 

And this respondent further alleges that he himself has put up 
and sold cigars under the brand mark “ Normanda” for many years, 
to wit, since the year 1861. 

And this respondent denies, upon information and belief, that if 
the complainants have any right to the words “ La Normandi,” the 
use of the words “ La Normanda™” is any infringement of the same. 

And this respondent denies, upon information and belief, that the 
complainants hold any lawful registration of the words “ La Nor- 
mandi.” 

This respondent alleges that he has never manufactured or 
ordered to be manufactured any cigars which he has sold under the 
names “La Norma,” “La Normandie,” or “La Normandi,” but 

he has bought, in the course of trade, boxes of cigars marked 
15 “La Norma” and “ La Normandie” in the same manner as 

he has bought and sold other and common brands of cigars, 
but that he has never manufactured, bought, or sold any brand or 
mark of which the complainants possess the exclusive right. 

And this respondent denies that there is anything which can be 
exclusively appropriated by the complainants in the shape or size 
of his cigars, or in the manner in which he bundles or ties them 
up, or that he, the respondent, has any intention of imitating, or 
does in fact imitate any trade-marks of the complainants by or in 
the manner in which he puts up his own cigars. 

And this respondent, further answering, says that any other mat- 
ter, cause, or thing in said bill of complaint contained material or 
necessary for this respondent to make answer unto, and not herein 
and hereby well and sufficiently answered, confessed, traversed, and 
avoided or denied, is not true, to the knowledge or belief of this re- 
spondent ; all of which matters and things this respondent is ready 

2—311 
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and willing to aver, maintain, and prove as the honorable court 
shall direct, and humbly prays to be hence dismissed with his rea- 
sonable costs and charges in this behalf most wrongfully sustained. 
ERNESTO PONCE. 
M. P. FRANK, 
WILLIAM HENRY CLIFFORD, 
Solicitors and of Counsel. 


District oF MAINE: 
PorTLAND, February 6, 1883. 
Then personally appeared the above-named Ernesto Ponce and 
says and makes oath that he is aware of the contents of this answer 
by him subscribed and theallegations thereof; that he understands 
them ; that the same are true except those alleged upon informa- 
tion and belief, and as to those he believes them to be true. 


Before me— 
[L. s.] : A. H. DAVIS, 
Clerk C. C. U. S., Maine District. 


16 And on the 6th day of March, A. D. 1883, was filed the fol- 
lowing replication : 


To the honorable the justices of the circuit court of the United 

States within and for the first circuit and district of Maine: 

The replication of Michael Stachelberg and Moses Kind, of New 
York, in the southern district of New York, complainants, to the 
answer of Ernesto Ponce, of Portland, in said district of Maine. 

These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold errors and insuf- 
ficiencies of the said answer, for replication thereunto say that they 
will aver and prove their said bill to be true, certain, and sufficient 
in the law to be answered unto, and that the said answer of the said 
respondent is uncertain, antrue, and insufficient to be replied unto 
by this repliant, without this, that any other matter or thing what- 
soever in the said answer contained material or effectual in the law 
to be replied unto, confessed and avoided, traversed or denied, is 
true; all which matters and things these repliants are and will be 
ready to aver and prove’as this honorable court shall direct, and 
_ humbly pray as in and by their said bill they have already prayed. 

MICHAEL STACHELBERG, 
MOSES KIND, 
By their Solicitor, CLARENCE HALE. 
CLARENCE HALE, 
Solicitor and of Counsel. 


Said cause was continued from term to term to April term, A. D. 
1884, when, by consent, publication passes as follows : 
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17 Evidence for Complainants. 


New York, May 10,1883—2 p. m. 
Pursuant to notice and consent of counsel for the respective 
parties in the above-entitled matter. 
Present: Edward Lauterbach, Esq., for plaintiffs; A. Herschfeld, 
Esq., for defendant. 
(Adjourned to May 14, 1883, 1 p. m.) 


New York, May 14, 1883—1 p. m. 
Present : Counsel for the respective parties. 


Deposition of Michael Stachelberg. 


Direct examination by Mr. LAUTERBACH: 


Int. 1. You are one of the complainants in this action? 
Ans. Yes, sir. 
2. You area member of what firm? 
Ans. Of the firm of M.Stachelberg & Company. 
3. Composed of whom? ; 7 
Ans. Michael Stachelberg and Moses Kind. 
4. How long has that partnership been in existence? 
Ans. For the last ten years. 
5. What is your business? 
Ans. My business is manufacturer of cigars. 
6. That is the business of your firm? 
Ans. That is the business of the firm. 
7. When did you first become engaged individually in the busi- 
ness of manufacturing cigars? 
18 Ans. Over twenty years ago. 
8. That would be prior to 1863 ? 
Ans. Yes, sir; prior to 18683. 
9. Were you then manufacturing alone? 
Ans. I was manufacturing alone; yes, sir. 
10. Without a partner at that time? 
Ans. Yes, sir. 
11..Do you know Asher Bijur, of the city of New York? 
Ans. Yes, sir; I knew him very well. 
12. He is now deceased ? 
Ans. Yes, sir. 
13. When did he die? 
Ans. About three years ago. 
14. When did you first become acquainted with him? 
Ans. I got acquainted with him about 1863. 
15. About the time that you began business? 
Ans. Yes, sir. 
16. What was his business ? 
Ans. His business was formerly that of manufacturer of cigars of 
a better grade of goods, and later on he was in the tobacco business, 
17. Did he carry on both businesses at the same time ? 
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Ans. No,sir. When he was manufacturing cigars he was a man- 
ufacturer solely. 

18. Did you know him while he was a manufacturer of cigars ? 

Ans. I knew of him and knew him personally, but was not very 
intimate with him when he was manufacturing cigars. 

19. When did he cease the manufacturing business ? 

Ans. About 1863 or 1864. 

20. Were you familiar with the brands of cigars that he turned 
out, or with any of his cigars? 

Ans. I knew of most of his brands that he made. 

21. Among other brands did he manufacture a brand known as 

“La Normandi? ” 
19 Ans. He manufactured that brand very largely. 
22. When did you first know of his manufacturing those 
cigars ? 

Ans. About 1863 or 1864—along about that time. 

23. Have you ever manufactured that brand ? 

Ans. I have manufactured it later. 

24. When did you begin to manufacture it ? 

Ans. About the end of 1865 or the commencement of 1866. 

25. Can you recall the manner in which the cigars were put up 
and their appearance generally during the time that Mr. Bijur man- 
ufactured them ? 

Ans. He put them up 250 in a box, twenty-five in a bundle, and 
he branded them “ La Normandi.” 

26. So that there were ten bundles in each box ? 

Ans. Yes, sir. 

27. And they were labelled “ La Normandi?” 

Ans. Yes, sir. 

28. How was the box branded ? 

Ans. The cigar box was branded “A. Bijur.” 

29. And on the label appeared the name “ La Normandi?” 

Ans. Yes, sir; and signed “A. Bijur” at the bottom of it. 

30. Do you know anything as to the manner in which they were 
tied together? Was there any special thing in regard to that ? 

Ans. They were tied together with a dark yellow ribbon, two 
stripes, and tied twenty-five in a bundle, with a yellow and red 
striped ribbon. 

31. Of what material ? 

Ans. Plain cotton material. 

382. Did you know of any other cigars that were tied with the 
same ribbon in the market at that time ? 

Ans. There were some, but not the same stripe of yellow. 

33. What was the peculiarity of the stripe? 

Ans. It was a narrower stripe intermingled with blue and 

green. 
20 34. That was the Bijur cigar. 
Ans. That was only red and yellow. 

35. Did you know of any other cigar at that time that was bound 
together like the Bijur cigar ? 

Ans. No, sir. 
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36. Did any other brands of the Bijur manufacture have the same 
ribbon ? 

Ans. No, sir. 

37. When Mr. Bijur abandoned the cigar manufacturing business 
and began the sale of leaf tobacco did you become a customer of 
his? 

Ans. I did most of my buying of tobacco from him, and I became 
very intimate with him, and he used to come four or five times a 
week and spend a few hours with me, and he told me that if I would 
go on and make the cigars satisfactorily 


(Mr. Herscurecp: I object to the testimony as being hearsay.) 


38. He came to your place frequently, and what, if anything, was 
done by him in respect to the “ La Normandi” brand of cigars ? 

Ans. He transferred it to me and said if I would go on and make 
a goods properly he would send me customers that would buy 
them 

39. Was anything put in writing in respect to it? 

Ans. Yes, sir. 

40. Have you looked for that writing? 

Ans. Yes, sir; and I cannot find it: 

41. When did you last see it? 

Ans.: Years ago. I cannot remember. 

42. How many years ago was it that you last saw it? 

Ans. About fifteen years ago. 

43. That would be about 1868. Was it not prior to that time? 

Ans. It was about that time. I cannot say exactly. 
21 44. How long after Mr. Bijur discontinued manufacturing 
these cigars was it? 

Ans. A year or two after he stopped manufacturing. 

45. Where did you put it when you saw it last ? 

Ans. I really-cannot remember that. I put it among my own 
papers, as I did not consider it of any consequence. 

46. And you have not been able to find it? 

Ans. No, sir. 

47. What were the contents of the paper ? 

Ans. It was an assignment of the right of using that’brand to me. 

48. By whom? 

Ans. By A. Bijur to M. Stachelberg. 

49. Did Mr. Bijur know of your manufacturing these cigars 
during that period ? 

Ans. He has been very frequently in my place and seen them, 
and he told me to manufacture them. 

50. And you say that he sent you customers for the cigars ? 

Ans. Yes, sir. 

51. People who traded with him before that ? 

Ans. Yes, sir. 

52. And he frequently came into your office ? 

Ans. Yes, sir; he came in four or five times every week and 
staved there for hours. 

53. W hen you began manufacturing these cigars how soon after 
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the assignment was made to you did you begin to manufacture the 
cigars ? 

Ans. At once. 

54. And can you give me the date when it was that you first began 
to manufacture—as nearly as you can? 

Ans. I believe it was in January, 1866. 

55. Did you have a label made? 

Ans. [ had a label made changing the name of “A. Bijur” to 
“ M. Stachelberg.” 

56. (Witness shown a label.) Was that label similar to the 
22 one which was made when you first began to manufacture 
the cigars? 

Ans. It is the same. | 

57. And to whom did you give the directions to make that label ? 

Ans. To Mr. Heppenheimer. 


(Mr. Lautersacu: I offer the label referred to in evidence. It is 
marked “ Exhibit A, May 14, 1883, E. C. K.”) 


58. And you had it entered “ according to act of Congress,” as it 
appears on thie label ? 

Ans. Yes, sir; just about the time that we got it up. 

59. Will you state in what respect that label differed from the 
label which Mr. Bijur had ? 

Ans. The only difference was in the change of the name, “ M. 
Stachelberg” instead of “A. Bijur,” and the initials “ M. 8.” instead 
of “A. B.” 

60. So that instead of the initials “A. B.” your initials appeared, 
and instead of “A. Bijur” “ M. Stachelberg ” appeared at the bottom 
of the label, and the words “La Normandi” appeared on both 
labels ? 

Ans. Yes, sir. 

61. Do you know whether there was any difference in the color- 
ing ? 

Ans. No, sir; it was the same coloring. 

62. Do you know who had made Mr. Bijur labels at that time? 

Ans. I believe Mr. Heppenheimer—the same manufacturer. 

63. Did he receive any direction, to your knowledge, from Mr. 
Bijur in respect to manufacturing those labels for you? 


(Objected to.) 
(Answer taken subject to the objection.) 


Ans. No label-maker will make a brand or label unless he re- 
ceives an order from the original owner. 
64. And Mr. Bijur gave you such an order as that? 
Ans. Yes, sir. 
65. And you delivered it to Mr. Heppenheimer ? 
23 Ans. Yes, sir. 
66. That order directed him to make the label for you? 
Ans. Yes, sir; with the changes that I should suggest. 
67. Who made your boxes when you first began making this 
brand? 


=a 
. 
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Ans. George Wicke & Company. 

68. Mr. William Wicker, now present, was a member of that 
firm ? 

Ans. Yes, sir; I believe he was a member of that firm. 

69. In what way were the boxes made that Mr. Bijur had used ? 
Can you describe them ? 

Ans. They were made of plain cedar wood of the proper size for 
the cigars, and branded, as I have described, with “A. Bijur on the 
top of it—* La Normandi” and “A. Bijur.” 

70. Was that branded in the box? 

Ans. Yes, sir. 

71. And the firm of George Wicke & Company made your boxes? 
What difference was there in those boxes ? 

Ans. Our boxes were branded “ La Normandi,” with the initials 
"ss. 

72. In all other respects they were the same with the exception 
of the initials ? 

Ans. He had two names on the brand—“A. Bijur”—and I had 
only the initials “ M. 8.” 

73. But in all other respects the boxes were the same? 

Ans. Yes, sir. 

74. Did you receive any order on Mr. Wicke to make the boxes 
for you? , 

Ans. He gave me an order to his box-makers and I presented it 
to Mr. Wicke’s firm. 

75. In what way did you do them up? 

Ans. I put the bundles in the same shape as the “ La Nor- 
madnis” were originally put up, with the same ribbon, in the same 
boxes, with the difference only of the name and the difference of 

the name on the label. 
24 76. By the difference of the name you mean that instead 
of the name of A. Bijur appearing on the box your name was 
branded upon it, together with “ La Normandi.” ; 

Ans. Yes, sir. 

77. And the label differed in the way you have described ? 

Ans. Yes, sir. 

78. In other respects they were the same? 

Ans. Yes, sir. 

79. Where did you procure this ribbon at this time ? 

Ans. We had the same ribbon imported from Europe and after- 
wards we had it made here. 

80. Who directed you as to where to procure the ribbon? 

Ans. Mr. Bijur directed me. 

81. Do you know where it was that you procured it? 

Ans. I do not know now. I do not remember it. 

82. How often was Mr. Bijur at your place during January, 1866? 

Ans. He was there almost every day. 

83. Do you know whether he knew of your manufacturing this 
brand ? 

Ans. I only commenced manufacturing it at his suggestion. 


. 
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84. State how you know that he knew that you were manufactur- 
ing it. 

_ ed He was in the factory two or three hours every day and he 
saw the cigars put up. We put them up in his presence; he saw 
them ; he examined them; he smoked them, and he brought us 
customers for them. 

85. Of what material were the “ La Normandi ” cigars made while 
Mr. Bijur manufactured them ? 

Ans. They were made of Havana fillings and Connecticut wrap- 
pers and binders. 

853. They are known ordinarily as seed and Havana cigars ? 

Ans. Yes, sir. 

86. What can you say of their character of manufacture? 
25 Ans. They are a very good cigar—known as one of the best 

cigars that are made here for the New England States. 

87. Was Mr. Bijur’s trade in the New England States for that 
brand ? 

Ans. For that brand of cigars it was mostly in the New England 
States. 

88. And how did you continue to manufacture them as to the 
material used ? 

Ans. I manufactured them from the same materials as Mr. Bijur 
used and under his advice, and all who tried the cigars and all who 
tried the tobacco declared it to be the same material as Mr. Bijur 
used. I let him try the cigars himself, and I’ also let him try the 
tobacco before I purchased it. 

89. And you continued to make them as Havana fillings? 

Ans. Yes, sir. 

90. How did they compare with those that Mr. Bijur manufact- 
ured as to quality? 

Ans. Very favorably. The customers took them for the same 
class of goods. 

91. So that, so far as you knew, they were equally as good ? 

Ans. Yes, sir. 

92. And from that time down to the present time you have con- 
tinued to manufacture that brand of cigars ? 

Ans. Yes, sir. 

93. You continued in the business alone until you formed a co- 
partnership with Mr. Kind? 

Aus. I remained alone until 1873, and then I went into partner- 
ship with Mr. Kind, and have continued as a firm until this time. 

94. And in forming your copartnership your old assets that you 
had individually were put into the new copartnership ? 

Ans. Yes, sir. 

95. Including any right that you had for the manufacture of this 

brand of cigars ? 
26 Ans. Yes, sir. 

96. Did you do anything in respect to this brand or trade- 
mark subsequent to the time that you first began to manufacture it, 
except to have it copyrighted, as appears on the label? 

Ans. Yes, sir; we had it patented as a trade-mark. 
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97. Under the then existing law ? 

Ans. Yes, sir. 

98. In what year was that? 

Ans. That was in 1876. 

99. Who applied for that trade-mark ? 

Ans. The firm of M. Stachelberg & Company. 

100. Did Mr. Bijur know of your application ? 

Ans. Yes, sir. 

101. He subscribed the application as a witness, did he not? 

Ans. Yes, sir. 

102. Will you state approximately whee the extent of your busi- 
ness has been in respect to the “La Normandi” cigar since you 
manufactured it? 

Ans. I am not posted on the figures. My partner can give you 
that better than I. 

103. Give us about the figures. 

Ans. We have been selling of that brand of cigars lately about 
2,000,000 a year. 

104. And when you first began selling them—have vou any idea 
how much you sold when you first began selling them ? 

Aus. We commenced at about 200,000 cigars, and went on every 
year more and more until last year it was over 2,000,000 cigars. 

105. And where was your trade for them, chiefly? 

Ans. Mostly in the New England States. 

106. Inclusive of the State of Maine? 

Ans. Yes, sir. 

107. Had you agencies in the New England States ? 
27 Ans. We had an agent formerly by the name of Nelson, 
and later on we have had Estabrook & Eaton. 

108. Had you travelers to sell the cigars ? 

Ans. No, sir; we had no travelers. 

109. Your agents developed the business in those States ? 

Ans. Yes, sir. 

110. Have you sold the cigars to other districts besides the New 
England district? 

Ans. We have, but not in the same packages. 

111. They were packed especially for the New England States ? 

Ans. Yes, sir. 

112. Has any change taken place during the time of the manufact- 
ure of those cigars by you in the manner of putting them up? 

Ans. There has been a change lately. 

113. In what respect ? 

Ans. The ribbon has been changed. Instead of the plain ribbon 
we have had a ribbon manufactured of part silk with the name “ La 
Normandi” woven into the ribbon. 

114. Before that had you made a change from the original rib- 
bon ? 

Ans. Yes, sir; we sometimes had the words “ La Normandi” 
printed on it. 

115. And subsequently you had it woven in? 

Ans. Yes, sir. 

3—311 
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116. For what purpose was that done? 

Ans. To guard against imitations and to caution people against 
the imitations. 

117. When did you first make a change of the ribbon to the 
printed ribbon, “ La Normandi.” About how long ago was that 
done? 

Ans. About five years ago. 

118. And when did you change it to the woven ribbon? 

Ans. That is only about two years ago, or rather last year. 
28 119. At the time Mr. Bijur manufactured these cigars did 
you know of anybody else who manufactured them ? 

Ans. None of that brand. No one manufactured them, to my 
knowledge, besides Mr. Bijur. 

120. Had you ever heard, or seen, or known of any one manu- 
facturing that brand of cigars ? 

Ans. Not tomy knowledge. I have seen “ Normas,” but not “ La 
Normandi ;” and I have seen “ L Norgiega.” 

121. That was the first you knew of a “La Normandi” brand, 
when you knew of Mr. Bijur’s brand ? 

A. Yes, sir. 

122. Had you ever heard of any imported cigars bearing the 
name of “ La Normandi?” 

Ans. No, sir. 

123. To what extent was your familiarity in 1863 with the busi- 
ness when you first knew of Mr. Bijur’s cigars ? 

Ans. I was not an extensive manufacturer nor was my knowl- 
edge very extensive, but I never heard of the “ La Normandi ” 
cigar. I had heard of “ La Norma” and “ L Norgiega.” 

124. Those were imported brands? 

Ans. Yes, sir. 

125. And those were the nearest brands of cigars to the “ La Nor- 
mandi” in sound? : 

Ans. Yes, sir. 

126. When did you first know of any one else manufacturing these 

cigars other than yourself or Mr. Bijur? 


(Objected to.) 
(Question withdrawn.) 


127. Did you know of any such cigars being made by anybody 
else? Did you ever seeany ? 

a I never saw the “La Normandi” cigar made by anybody 
else 

128. You only know of it by hearsay ? 

Ans. Yes, sir. 
29 129. You still continue to manufacture that brand largely ? 
Ans. Yes, sir. 

130. How does the material used at the present time and that 
used for the past few years for the manufacture of this cigar com- 
pare with what vou formerly used ? 

Ans. We use the same class of materials. Perhaps it is not always 
alike, but we try to have it alike. 
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131. And the manner of making the cigar is just the same? 

Ans. Yes, sir. 

132. Has the cigar a reputation among the trade? 

Ans. It has as good a reputation as any domestic cigar that goes 
to the New England States. 

133. I don’t want to know what you heard about others manu- 
facturing these brands, but I desire to ask you when it was when 
you first heard that anybody was manufacturing the “ La Nor- 
mandi” or “ La Normanda,” or any other similar cigar. 

Ans. We heard it six or seven years ago. 

134. What did you do? 

Ans. We always gave them notice that we held the brand and 
that it was our own right, and they stopped manufacturing. 

135. The copyright which is on file in Portland, issued to’ M. 
Stachelberg, refers to you? 

Ans. Yes, sir. 

136. And the trade-mark patent to M. Stachelberg & Company is 
to your firm of M. Stachelberg & Company ? 

Ans. Yes, sir. 

137. You have not seen any of the imitation cigars, have you? 

Ans. No,sir. 

138. You cannot, then, describe the difference between them ? 

Ans. No, sir. ) 


30 Cross-examination by Mr. HERSHFIELD: 


X 139. When was this assignment that you have spoken of 
made ? 

Ans. About the end of 1865 or the commencement of 1866, 

X 140. Is that as definitely as you can come to it? 

Ans. Yes, sir. 

X 141. Was it in writing? 

Ans. It was in writing. 

X 142. Do you know where it was drawn? 

Ans. I cannot remember. 

X 142}. Or by whom it was drawn? 

Ans. I cannot remember. 

X 143. Was it drawn in this city ? 

Ans. Yes, sir. 

X 144. Who delivered it to you? 

Ans. Mr. Bijur. 

X 145. Do you recall that fact that he delivered it to you? 

Ans. Yes, sir. 

X 146. Was it acknowledged before an officer ? 

Ans. I believe it was. 

X 147. Was it signed by him? 

Ans. It was signed by him. 

X 148. How long did you retain that paper? 

Ans. I do not know where I have got it. I had it in my posses- 
sion all the time. I have looked for it, but have not been able to 
find it. 

X 149. Where did you look for it? 
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Ans. Among my old papers, and I could not find it. 

X 150. When did you last look for it? 

Ans. When I wanted it. 

X 151. When was that? 

Ans. Lately. 

X 152. How lately ? 

Ans. About a year or six months ago. 
31 X 153. Have you looked for that paper within six months? 
Ans. I have. 

X 154. Where did you look for it ? 

Ans. Among all my old papers—wherever I thought I could find it. 

X 1544. Where did you keep your old papers? 

Ans. We kept them around the office. 

X 155. Have you been in the same place of business ever since 
you got this paper? 

Aus. No, sir. 

X 156. How many times have you moved ? 

Ans. At least five or six times. 

X 157. And have you preserved your old papers? 

Ans. Some I did. 

X 158. Have you preserved papers as old as this assignment? 

Ans. No, sir. 

X 159. You have not preserved any of those papers? 

Ans. No, sir. 

X 160. And you do not know where this paper now is? 

Ans. No, sir. 

X 161. You have not destroyed it? 

Ans. No, sir; I do not remember where I put it. 

X 162. You put it somewhere and you do not remember where it 
is? 

Ans. No, sir. 

X 163. You stated on your direct examination that Mr. Bijur 
stated to you that you should go on and make these cigars ? 

Ans. Yes, sir. 

X 164. What did he say that to you for? 

Ans. Because there ‘was a trade in the New England States that 
he held, and as he stopped manufacturing he said, “ If you will go 
on and make those cigars properly I will bring you the custo- 

mers.’ 
32 X 165. How long before the assignment was that ? ? 
Ans. A few months before. 

X 166. And in this assignment how was this brand described ? 

Ans. It was described as “ La Normandi.” 

- 167. How do you spell the termination of “ La Normandi’’—da 
or di? 

Ans. “ La Normandi.” 

X 168. That was the brand as it was transferred to you in that 
assignment ? 

Ans. Yes, sir. 

X 169. And those are the words that you rely upon as the trade- 
mark in this case ? 
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Ans. Yes, sir. 

X 170. Are those all the words that you rely upon as the trade- 
mark in this case? 

Ans. I rely upon the initials and name also. 

X 171. State all that you rely upon. 

Ans. “ M. Stachelberg ” and the initials “ M.S.” 

X 172. State all the’ words that you rely upon as the trade-mark 
in this case. State the whole trade-mark. 


(Objected to on the ground that the witness is entitled to claim all 
the law gives him in respect to his rights of trade-mark.) 
(Answer taken subject to the objection.) 


Ans. “ The picture,” “ La Normandi,” “ Normandi;” the name “ M. 
Stachelberg,” and the initials “ M. 8.” 
X 173. Is that all? 
Ans. That is all except the way the goods are packed. 
X 174. That is all, is it not? 
Ans. Yes, sir. 
X 175. Do you claim the trade-mark to be “ La Normandi” and 
“ Normandi” and the name “ M. Stachelberg ” and the initials “ M. 
Soy 
Ans. All those things combined constitute the brand. 
X 176. Which is your trade-mark? is my question. 
33 Ans. “La Normandi” and “ Normandi.” 
X 177. Both? | 


(Objected to on the ground that the law fixes what trade-mark 
consists of.) 
(Answer taken subject to the objection.) 


Ans. The name of “ Normandi” and “ La Normandi” is the trade- 
mark. I do not understand your question. 

X 178. Which do I understand you to claim as being the name of 
your trade-mark—“ La Normandi” or “ Normandi ?” 

Ans. I claim both. 

X 179. Dol apy that your trade-mark has the use of the 
words “ Normandi” “La Normandi” with the combination of 
“'M. Stachelberg ” or yee ? 

Ans. I claim the name of M. Stachelberg, the initials “ M.S.,” the 
words “ La Normandi,” and “ Normandi.” 

X 180. With the combination of your initials or without ? 

Ans. I claim it without my initials. 

X 181. And also then without your name? 

Ans. Yes, sir; and also without the name. 

X 182. Then your claim is that your trade-mark consists of the 
words “La Normandi” or the single word “ Normandi,” as you elect 
to use it? 

Ans. Yes, sir. 

X 183. Then, in addition, the words “ M. Stachelberg” or the 
initials “M.S.” are used in connection. with the words “ La Nor- 
mandi” or the single word “ Normandi” in order to indicate your 
ownership simply; is that it? 
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Ans. Yes, sir. 
X 184. And you used the words “ La Normandi ” or “ Normandi”’ 


as you see fit, either with or without the use of the name or the in- 
itials, do you not? 

Ans. Yes, sir. 

X 185. You have put up cigars without the words “ M. Stachel- 
berg ” and the initials “M.S,” have you not? 

Ans. Not of that brand. 

X 186. Are you certain of that? 
34 Ans. Yes, sir. 

_ X 187. Have not you packed cigars and branded them “ La 
Normandi” or “ Normandi” without either the use of your name or 
your initials? 

Ans. Never. 

X 188. What language are these words “ La Normandi ” or “ Nor- 
mandi” taken from; do you know? 

Ans. “ La” is French or Spanish; it is either taken from the 
Spanish or the French language. 

X 189. And have you not seen the word “ Normandi ” used upon 
foreign cigars long before you ever got this right from Mr. Bijur? 

Ans. Never. 

X 190. You never saw the word “ Normandi” used on imported 
cigars? 

Ans. Never; I have seen “ La Norma.” 

X 191. Do you know the firm of Yeaman Brothers, of Boston ? 

Ans. No, sir. 

X 192. Have you seen any of their manufacture ? 

Ans. No, sir. 

X 193. You do not know whether they have used the words “ La 
Normandi” as a brand for the Jast twenty-five years or not ? 

Ans. No, sir; I don’t know anything about it. 

X 194. You have never heard of it? 

Ans. No, sir. 

X 195. At the time of your entering into copartnership with Mr. 
Kind was there any written agreement of copartnership between 
you? 

Ans. Yes, sir. 

X 196. Have you that agreement with you? 

Ans. No, sir. 

X 197. Did it particularly specify, as part of your. invest- 
30 ment, that you invested the use of these words that you tes- 
tified to as a trade-mark ? 

Ans. No, sir. 

X 198. Was there anything mentioned about that in your written 
articles of copartnership ? 


Ans. No, sir. 
X 199. Did your written articles of copartnership specify the con- 


tributions made by each partner to the capital of the firm ? 
Ans. I don’t know what you mean. 
X 200. Don’t you know that the written articles of copartner- 
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ship specified the contributions by each of the partners to the 
capital of the firm ? 

Ans. Yes, sir. 

X 201. The assets which each one of you contributed were men- 
tioned in the articles of copartnership, were they not? 


(Objected to on the ground that the question calls for secondary 
evidence.) 

(Answer taken subject to the objection.) 

Ans. I do not remember. 

X 202. Do your articles of copartnership between you and your 
codefendant, Mr. Kind, specify what each man invested in the busi- 
ness then being formed ? 

Ans. I do not remember what was specified. 

X 203. Will you testify that they do not specify the investment 
made by each copartner to the capital of the firm then being 
formed ? 

Ans. I do not think it was specified. 

X 204. It did not state how much each man put in? 

Ans. I do not remember what specifications were made in the ar- 


ticles. I don’t know what we had put in, except the division of the 


yrofits. 

X 205. That agreement was drawn when you originally entered 
into copartnership with Mr. Kind ? 

Ans. Yes, sir. 
36 X 206. And that was about ten years ago? 
Ans. Yes, sir. 

X 207. And it has never been changed ? 

Ans. We never made any other written agreement. 

X 208. You simply renewed the old agreement verbally ? 

Ans. We changed it somewhat later on. 

X 209. In what respect ? 

Ans. His share becoming larger in the profits. 

X 210. In other respects it was unchanged ? . 

Ans. In other respecis it was unchanged. 

X 211. Is that agreement in existence? 

Ans. I don’t know, really. 

X 212. Did you have a copy of it? 

Ans. I had a copy. 

X 213. And Mr. Kind, your copartner, had a copy? 

Ans. Yes, sir. 

X 214. What words did Mr. Bijur use on his brand of cigars ? 

Ans. “ La Normandi.” 

X 215. Is that all? 

Ans. “A. Bijur.” 

X 216. With his name added ? 

Ans. Yes, sir. 

X 217. Is that all? 

Ans. And the initials. 

X 218. With initials instead of his name ? 

Ans. He used both. 
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X 219. The words used in Exhibit A are “ La Normandi?” 

Ans. Yes, sir. 

X 220. And the use of those words were what he transferred to 
you by the assignment previously referred to? 

Ans. Yes, sir. 

X 221. He did not transfer to you the use of the single word 
“ Normandi,” or anything else except the words “ La Normandi;”’ 


is that so? 


37 (Objected to as incompetent and immaterial.) , 
(Answer taken subject to the objection.) 


Ans. I could not say whether it was “ La Normandi” and “ Nor- 
mandi” or both. I know he transferred to us his right to manu- 
facture that cigar. 

X 222. You use upon this label the words that you understood to 
be the words transferred to you by that assignment? 

Ans. Yes, sir. 

X 223. And those words are “ La Normandi?” 

Ans. Yes, sir. 

X 224. Will you testify that the use of any other word or words 
was transferred to you by the assignment ? 

Ans. No, sir; I could not. 

X 225. Do you know whether Mr. Bijur bad these words copy- 
righted or registered ? 

Ans. I don’t know. 

X 226. You never heard that he did? 

Ans. I heard so—that he did. 

X 227. Do you swear to that? 

Ans. Yes, sir. 

X 228. Was there any mention made of that in the assignment? 

Ans. I think it was. 

X 229. Have you any recollection on the subject at all ? 

Ans. I think a paper of that kind had been registered; he could 
not assign a copyright to me unless he had a copyright. 

X 230. Then you base your answer upon the fact that you sup- 
posed him to have it copyrighted in order that he might transfer it 
to you? : 

Ans. Yes, sir. 

X 231. And you have no recollection of the contents of that paper 
or anything else on that subject ? 

Ans. No, sir. 

X 232. Do you use this label, Exhibit A, of this date, upon your 

cigars now? 
38 Ans. Yes, sir. 
X 233. Invariably ? 

Ans. Yes, sir. 


Redirect examination: 


234. In point of fact, Mr. Stachelberg, from the time that you went 
into business with Mr. Kind to the present time the cigars manu- 
factured under the brand of “ La Normandi” have been sold for and 
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on account of the firm of M. Stachelberg & Company, have they 
not? 

Ans. Yes, sir. 

235. You have not used the brand individually in any way ? 


(Objected to as incompetent.) 
(Answer taken subjeet.to the old objection.) 


Ans. No, sir. 
236. And all the business you have done in respect to the brand 
has been done on partnership account? 


(Objected to as immaterial and incompetent.) 
(Answer taken subject to the objection.) — 


Ans. Yes, sir. 


237. The original copartnership was formed about ten years ago?’ 


Ans. Yes, sir; in 1873. 

238. And it was to continue for two years? 

Ans. Yes, sir. 

239. And after it expired you made some new arrangement with 
Mr. Kind? 

Ans. Yes, sir. 

240. And from that time down to the present the trade-mark has 
belonged to whom? 


(Objected to as immaterial and incompetent.) 
(Question withdrawn.) 


241. What did you do with the trade-mark from the time 
39 that you first formed the copartnership down to the present 
time; what disposition did you make of it? 

Ans. It was used by the firm. 

242. It was one of the assets of your individual business? 

Ans. Yes, sir. 

243. It formed a part of your assets contributed to the firm at the 
time of the formation of the firm of which you are a member now ? 


(Objected to.) 

(Answer taken subject to the objection.) 

Ans. Yes, sir. i 

244. And to whom has it since belonged ? 

(Objected to.) 

(Answer taken subject to the objection.) 

Ans. To the firm. 

245. In respect to your claim for the trade-mark I take it for 
granted that you claim of the trade-mark whatever the law will give 
you? 

(Objected to.) 

(Answer taken subject to the dbjection.) 

Ans. Yes, sir. 

MICHAEL STACHELBERG, 
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Subscribed and sworn to before me the 14th day of May, A. D. 


JOHN A. OSBORN, 
U. S. Commissioner, 8S. D. N. Y. 


1883. 


40 Deposition of William Wicke. 


Direct examination by Mr. LAUTERBACH: 


Int. 1. What is your occupation ? 

Ans. Manufacturer of cigar boxes. 

2. How long have you been in business? 
Ans. Twenty-eight years. 

3. That would be since 1858? 

Ans. Yes, sir; since 1855. 

4. By whom was the business conducted in 1855? 

Ans. By my brother, George Wicke. 

5. You were in his employ at that time? 

Ans. I was. 

6. Did you become a partner of his? 

Ans. Yes, sir. 

7. About what time? 

Ans. In 1863. 

8. Were you familiar with his business in the meantime? 

Ans. Yes, sir. 

9. Then you remained in copartnership with him down to the 


— 


time of his death? _* 


Ans. Yes, sir. 

10. When did he die? 

Ans. In 1875. 

11. And you are now a member of the firm of William Wicke 


& Co.? 


Ans. Yes, sir. 

12. Consisting of yourself and whom ? 

Ans. Of myself and Augustus Roesler. 

13. Do you remember making any cigar boxes for Mr. A. Bijur, 


or manufacturing cigar boxes bearing the brand of “ La Normandi?” 


Ans. Yes, sir. 


41 14. What is your first recollection of doing that—when did 


you first do it? 
Ans. It was in 1856; in the latter part of 1856 or the beginning 


of 1857. 


15. Will you state what was the character of the box and its pe- i 


culiarity, if any? 


(Mr. HersHFIetp: I object to the witness’ whole testimony from 


the beginning to the end as immaterial, irrelevant, and incompe- 
tent.) 


(Answers taken subject to the objection.) 


Ans. It was a large-sized box intended for 250 cigars. 
16. And branded in what way? 
Ans. I used to call them quarters. 


i 
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17. Meaning quarters of a thousand ? 

Ans. Yes, sir. 

18. And it was branded how? 

Ans. With the words “ La Normandi” and the name “A. Bijur.” 

19. In what manner were these cigar boxes branded—with what 
sort of a brand? : 

Ans. It was done at that time with a hot iron. 

20. Containing the name reversed ; and then when it was applied 
to the box the name was burned in? 

Ans. Yes, sir. 

21. Did you ever make the same brand for more than one person 
at a time? 

Ans. We changed the brand afterwards for Mr. Stachelberg. 

22. In your business did you ever use the same brand for more 
than one person ? 


(Objected to.) 


Ans. For nobody else but Mr. A. Bijur. 

23. Until Mr. Stachelberg became the owner? 

Ans. Until it was assigned to Mr. Stachelberg or Mr. Stachelberg 

became the owner of it and had a right to use the name. 
42 24. In whose possession was that branding iron? 
Ans. In our possession. 

25. And for whose boxes was it used ? 

Ans. For Mr. A. Bijur’s. 

26. Only for his use? 

Ans. Yes, sir; and on his orders. 

27. Do you remember about the time when Mr. Bijur abandoned 
the business and gave up the manufacture of cigars ? 

Ans. Yes, sir; 1t was about the year 1863 or 1864. 

28. And for whom did you make those boxes afterwards ? 

Ans. We made those “ La Normandi” boxes for Mr. Stachelberg. 

29. And you used the same iron ? 

Ans. No, sir; we did not; the brand was changed. 

30. In what way was it changed ? 

Ans. Instead of the name “A. Bijur” we put the initials of “ M. 
S.” I have a copy of the brand with me. ) 


(Witness produces a paper.) 


31. In all other respects it was the same? 

Ans. Yes, sir. 

32. This paper which you have produced is an exact counterpart 
of the brand? 

Ans. Yes, sir. 

33. This is a copy taken from the branding iron ? 

Ans. It was changed somewhat; I have no copy of the branding 
iron. 

34. Have you, perhaps, a copy of the branding stamp that Mr. 
Bijur used ? 

Ans. No, sir; we have changed the branding. We destroyed all 
these iron brands. 
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35. What do you do instead of branding? 
Ans. Since about 1865 or 1866 we commenced printing instead of 
branding. : 
36. And after 1866, instead of branding these boxes “ La Nor- 
mandi,” “ M.S.,” you printed them ? 
43 Ans. Yes, sir. 
87. And when did you begin to print the words “ registered 
trade-mark” at the foot of this paper; do you know when that was 
done ? 


(Objected to.) 


Ans. Some years after. 
38. Can you remember the year? 
Ans. In the year 1870. 


(Said last-mentioned paper is offered in evidence and marked 
“ Exhibit B, May 14, 1883, E. C. K.”) 


39. Is this. a copy of the printed name affixed to the boxes since 
the branding was discontinued ? 

Ans. Yes, sir. 

40. Prior to 1876 the words “registered trade-mark No. 3496” 
did not appear upon the brand at that time? 

Ans. I don’t know whether. it was exactly in that year, but it was 
not on from the beginning. | 

41. And subsequently, at some time after the beginning, the 
words “ registered trade-mark No. 3496” were added? 

Ans. Yes, sir. 

42. And before that the brand was exactly the same, with the 
exception of those words “registered trade-mark No. 3496” being 
omitted ? 

Ans. Yes, sir. 

43. The burning brands that were used prior to the printed 
stamps—how did they compare with the printed stamps? 

Ans. Mr. Stachelberg never had a burning brand. 

44. Before you took Mr. Stachelberg’s order did he exhibit any 
writing to you from Mr. Bijur? 

Ans. I do not remember exactly, but it is the case always with 
us never to give a brand to anybody but the owner. 

45. You cannot remember this specific case? 

Ans. No, sir. 

46. Have you looked for such paper writing? 
44 Ans. We do not keep them. We keep them perhaps a 
year and then all these papers are destroyed. 

47. So that if it were given you would not have it any more? 

Ans. No, sir. 

‘ 48. Did you ever print this brand for any one except Mr. Stachel- 
erg? 

Ans. For nobody else than Mr. Stachelberg and Mr. Bijur. 

49. And how many boxes did you make for them a year? 

Ans. We kept no record of it. We make a good many other 
brands besides for Mr. Stachelberg. We may have made altogether 
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— to 50,000 boxes of this special brand since we worked for 
iim. 

50. You say you used the branding iron for Mr. Bijur and you 
printed these labels for Mr. Stachelberg ? 

Ans. Yes, sir. 

51. Had you also printed labels for Mr. Bijur? 

Ans. No, sir. ; 


Cross-examination by Mr. HEerRsHFIELpD: 


X 52. When you worked for Mr. Bijur how did you print this 
brand for him? | 

Ans. I branded it with a hot iron on the box. 

X 53. What words were on it, or how did it differ from Ex- 
hibit B? 

Ans. The difference was in the initials. In place of the initials 
it had the words “A. Bijur,” and, of course, without this monogram. 
In all other respects it was alike. 

X 54. Then, do I understand you to say that the entire brand 
and all the words that appeared upon it when you worked for Mr. 
Bijur were the words “ La Normandi, A. Bijur?” 

Ans. That is all that appeared on the brand. 
45 X 55. And was that the uniform way in which you printed 
that brand for Mr. Bijur during the entire time that you 
worked for him? | 

Ans. Yes, sir. 

X 56. That was the only one style in which you printed that 
brand ? 

Ans. There was no other. 

X 57. Simply the words “ La Normandi” with “A. Bijur?” 

Ans. Yes, sir. 

X 58. There were no other words upon it? 

Ans. No, sir. 

X 59. No words indicating copyright, registry, or anything of that 
kind? 

Ans. No, sir. 

X 60. Nor did you print any other label of that brand with any 
other words upon it for Mr. Bijur? 

Ans. We are not label printers. 

X 61. Whatever you are? 

Ans. We are branders. That was the only brand that we had for 
Mr. Bijur—* La Normandi, A. Bijur”—for one-sized boxes. 

X 62. That is the only style you branded for him ? 

Ans. That was the only style for this brand of cigars. 

X 63. Did you print or brand any of them with the single word 
“ Normandi” or “ Normanda,” without the “ La?” 

Ans. Never. 

X 64. How long did you make boxes for Mr. Bijur? 

Ans. Since I came with my brother in 1855, and he was a cus- 
tomer of my brother’s when I came with him. 

X 65. After you commenced making boxes for Mr. Stachelberg 
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when did you first commence making brands without the word 
é La ? ” 
Ans. I never made any that I remember. I always made them 
“La Normandi.” 
X 66. The same as you mode for Mr. Bijur? 
46 Ans. Yes, sir. 
X 67. Did you make all of Mr. Stachelberg’s boxes ? 
Ans. I suppose I did; yes, sir. | 


X 68. In printing this brand for Mr. Stachelberg did you use the | g 
words “ La Normandi, M. Stachelberg” or “ La Normandi, M.8.?” 
Ans. Only with the initials, as it appears on this print. 
X 69. And you never printed any with his name in full? 
Ans. No, sir. 
X 70. The only style that you ever printed on the box for him 
contained the words “La Normandi, M. S.?” 
Ans. Yes, sir. 
By Mr. LAUTERBACH: 
71. Can you tell me when Mr. Stachelberg gave you his first 
order for the boxes? 
Ans. Yes, sir; it was on the 29th of January, 1866—that is, of 
this special brand. 
72. You gave that date from your order book? 
Ans. Yes, sir. 
WILLIAM WICKE. i 
Subscribed and sworn to before me this 14th day of May, 1883. 
JOHN A. OSBORN, 
U. S. Commissioner, 8S. D. N. Y. 
47 Deposition of Isaac Bijur. 
Direct examination by Mr. LAUTERBACH: 
Int. 1. What is your occupation ? 
Ans. Dealer in tobacco. 
2. Leaf tobacco? 
Ans. Yes, sir. 
3. You are the brother of Asher Bijur, who has been spoken of 
by the other witnesses ? 
Ans. Yes, sir. 
4. Asher Bijur is dead, is he not ? 
Td 


Ans. Asher Bijur has been dead for the last three years. 
5. You are the.executor of his estate, I believe ' ? 
Ans. Yes, sir. 
6. Do you remember the period during which you were in busi- 
ness as cigar manufacturer ? 
Ans. Yes, sir. 
7. Were you engaged with him in business? 
Ans. Yes, sir. 
8. In what capacity ? 
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Ans. I was the foreman to do all the in-door business; he was en- 
tirely occupied in the out-door business. 

9. Do you know that he manufactured cigars of a brand “ La 
Normandi?” 

Ans. Yes, sir. 

10. When did. he first manufacture them ? 

Ans. He commenced to manufacture them in about 1857 or 1858. 

11. Were you acquainted with cigars manufactured generally 
throughout the United States and the cigars imported into the 
United States at that time ? 

Ans. I was. 

12. Did you know before you manufactured those cigars in 
48 your brother’s establishment of the brand “La Normandi” 
being made by any one? 

Ans. No, sir. 

13. Or “ Normandi? ” 

Ans. No, sir. 

14. What do the words “ La Normandi” mean, if they had any 


%) 


meaning % 


(Objected to.) 
(Answer taken subject to objection.) 


Ans. I will expiain what it means. There was manufactured here 
at the time a cigar 

15. What does it mean? 

Ans. “ La Normandi” means nothing. The original name was 
taken from the province of Normandy,and the “ La” was added by 
the printer. 

16. You meant it for “ La Normandi?” 

Ans. My brother, not knowing exactly how to word it, first had 
it printed “ El Normandi,” and the printer told him “ La Nor- 
mandi” would be more correct, as representing the province of Nor- 
mandy, in France. 

17. And he adopted that suggestion ? 

Ans. Yes, sir; he adopted that afterwards, and I will explain that 
if you will allow me. When we wanted to adopt a new brand we 
tried to find a name suitable, but the name itself could not be regis- 
tered ; therefore we had to produce a picture, and we had to give 
that picture a name, and so it was registered and copyrighted. We 
suggested the picture and gave that picture the name of “ La Nor- 
mandi,” so that it would be protected. The picture was printed to 
represent a table of cigar-makers and some plants of tobacco; that 
was my suggestion. I had to do all the in-door work while my 
brother attended to all the out-door work, and therefore it came 
under my supervision to suggest the picture. 

18. And this is the picture on Exhibit A? 
49 Ans. Yes, sir; except that in the original “A. Bijur” ap- 
peared instead of “M.S.” 

19. And the initials were “A. B.” in the centre of the label ? 

Ans. Yes, sir. 

20. Otherwise the label was the same? 


aw Si Aca aac Ret ta ae atin 


2 eae RTC. il AE Ste ARE ME 
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Ans. Yes, sir; but it was the principal thing to protect, the name 
of “ La Normandi,” and therefore we gave that picture that name. 

21. And you copyrighted it about that time? 

Ans. My brother copyrighted it, because the factory was in my 
brother’s name. 

22. And he copyrighted it in what year ? 

Ans. It must have been either in 1856 or 1857 ; somewhere along 
about that time. 

23. Of what materials were the cigars manufactured ? 

Ans. Seed and Havana. 

24. And how were they put up? 

Ans. They were put up, at my suggestion, in plain quarter buxes. 
We had a paper inside—white paper—and that label was pasted on. 
the inside on the top of the white paper. (Witness refers to Exhibit 
A when he speaks of the paper.) Ido not mean exactly that paper, 
but a paper of the same character with the name of A. Bijur on it. 

25. Who made the labels at that time? 

Ans. Mr. Heppenheimer. 

26. And who made your boxes? 

Ans. George Wicke & Company. 

27. Did you ever hear of any one using that name prior to the 
time that your brother discontinued manufacturing cigars? 


(Objected to.) 
(Answer taken subject to objection.) 


Ans. They attempted it. 
28. And he stopped it? 
Ans. He stopped it every time. 
50 29. And your brother continued to use it down to what 
time? 

Ans. Until he stopped manufacturing. 

30. And that was when ? 

Ans. That must have been in 1864. I believe it was in June, 
1864. It was at that time that he stopped manufacturing. 

31. And when did Mr. Stachelberg begin manufacturing? Do 
you know? 

Ans. As far as I remember, he commenced manufacturing pre- 
vious to our stopping, if I remember correctly. ! 

32. I mean this particular brand of cigars. 

Ans. That was doneas soon as we stopped manufacturing. People 
came and asked us where they could get the same cigars 


(Mr. HersHFietp: [ object.) 


33. Did you ever see any written assignment from your brother 
to Mr. Stachelberg ? 

Ans. No, sir; 1 never did. 

34. You never heard your brother speak of it? 


(Objected to.) 
(Answer taken subject to objection.) 
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Ans. Yes,sir. As far as speaking was concerned, he did speak to 
me on that subject. 
35. What did your brother say to you in respect to it? 


(Objected to.) 
(Answer taken subject to objection.) 


Ans. He consulted with me on any and every subject that hap- 
pened in the business. As he had the out-door business to attend 
to and all the in-door business was left to me, he always consulted 
me, and we consulted together as to whom we should give the brand 
to, and he said that he would give it to Mr. Stachelberg; that’ he 
would take good care of it; that he might manufacture one of the 

brands, and | agreed, provided my brother would superintend 
51 the manufacture of that one brand so as not to injure it, be- 

cause it was not decided altogether that we would give up the 
business entirely. Then it was decided that Mr. Stachelberg should 
manufacture these cigars of that brand. 

36. Do you know whether your brother was in the habit of going 
‘ to Mr. Stachelberg’s place from time to time ? 

Ans. Yes, sir. 

37. Did you know that Mr. Stachelberg was using that brand ? 

Ans. Yes, sir. : 

38. Did your brother know of it? 

Ans. Yes, sir. It was with his consent. 

39. Did: Mr. Stachelberg buy tobacco from your house at that 
time ? 

Ans. As far as I know, he bought from our place. 

40. He bought the tobacco for the manufacture of these very 
cigars from your place ? 

Ans. Yes, sir. 

41. And the quality of that tobacco was what? 

Ans. To be as nearly of the same material as we had used in the 
manufacture of those cigars. 

42. And that was good material ? 

Ans. The best material that could be had. 

By Mr. Hersurietp: The best material of that kind ? 

Ans. Yes,sir; the best material of that kind. 

44. Your brother never resumed the cigar business? 

Ans. No, sir. 

45. And Mr. Stachelberg continued the use of the brand to your 
knowledge and your brother’s? 

Ans. Yes, sir. 

46. Do you know of your brother making any objection to Mr. 
Stachelberg’s using that brand ? 


(Objected to.) | 
(Answer taken subject to objection.) 


Ans. No, sir; never. 
52 47. Did he ever speak to you about Mr. Stachelberg’s use 
of the brand after your brother had stopped using it? 
Ans. Yes, sir; often. 
5—311 
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48. What did he say with reference to it? 


(Objected to.) 
(Answer taken subject to objection.) 


Ans. Whenever we got an order for tobacco to be selectea it was 
to be selected in such a way that it would be proper to produce these 
cigars, and I, being the salesman, had to look out for that. 

49. And that continued for how many years? 

Ans. Until my brother’s death. 

50. That you ‘supplied tobacco especially for this brand of cigars? 

Ans. Yes, sir. 

51. It was especially fitted for these cigars. 

Ans. Yes, sir. 

52. What was the reputation of the cigar while your brother was 
manufacturing it? | 
Ans. The reputation was good. That is all I can say in regard 

to it. 

53. And the character of the cigars made by Mr. Stachelberg of 
that brand—how did it compare with what your brother had made? 

Ans. That I could not say, because I never was so intimate in 
Mr. Stachelberg’s factory as he was. I could not say what I did 
not know. 

54. As executor of the estate of your brother you have known 
Mr. Stachelberg, of Stachelberg & Company, using this brand, have 
you not? 

Ans. Yes, sir. 

55. And, so far as you know, they are entitled to the use of it? 


(Objected to.) 
(Answer taken subject to the objection.) 


53 Ans. Yes, sir. 
56. It is entirely with your consent that they used this 
brand ? 


(Objected to.) 
(Answer taken subject to the objection.) 


Ans. They need not have my consent, because the consent was 
given by my brother. 

57. This ribbon that your brother had for the purpose of tying up 
the cigars—was that of a peculiar character ? 

Ans. Yes, sir; it was my own invention. 

58. What was its color? 

Ans. It was yellow and red. 

-. Did you ever know of any other brand being tied up in that 
way ¢ 

Ans. No, sir. 

60. And did Mr. Stachelberg continue to use the same ribbon ? 

Ans. Yes, sir. 

61. And you never knew of anybody else using it except yourself 
and Mr. Stachelberg ? 
Ans. No, sir; I never did. 
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62. Where did you procure that ribbon ? 

Ans. We imported it from Europe. 

63. Was it made to your order? 

Ans. We ordered: it direct through a commission house in Europe. 

64. And you never knew of anybody else using that peculiar kind 
of ribbon ? 

Ans. They tried it, but we stopped it. 


Cross-examination by Mr. HeRsHFIELD: 


X 65. The trade-mark of your brother, then, as I understand you, 
were the words “ La Normandi?” 
54 Ans. In connection with that picture. 
X 66. And the initials of your brother were added to ib- 
dicate the origin or ownership of that trade-mark ? 

Ans. No, sir; that was to show that the cigars were made by A. 
Bijur; to distinguish these cigars from any other imported cigars; 
to show that A. Bijur, of New York, made these cigars. 

X 67. Then the addition of those initials was to indicate the place 
where they were made and the name of the owner of that trade- 
mark, “ La Normandi;” is that so? 

Ans. No, sir. 

X 68. The trade-mark, as I understand you, consists of the words 
‘‘ La Normandi,” does it not? 2 

Ans. Including the picture ; that was the name of the picture, and 
the words “ La Normandi,” together with the picture, constituted the 
trade-mark. 

X 69. What was the trade-mark—the picture or “ La Normandi?’; 


(Objected to on the ground that it calls for an opinion of the wit- 
ness on a question of law.) 


Ans. Both. 

X 70. The picture and the words “ La Normandi” constitued the 
trade-mark, if I understand you ? 

Ans. That constitutes the brand. | 

X 71. Then there were added the initials of your brother to indi- 
cate the ownership and the place where the cigars were made? 

Ans. I suppose so. 

X 72. Don’t you know? 

Ans. I cannot tell you, because that was a later thought, and the 
name was added so as to distinguish that from an imported cigar, 
or so that no imported cigar should come under that name. 

X 73. So I understand you that when that trade-mark was orgi- 
nally used by your brother in his business it consisted only of the 

words “ La Normandi” and the picture? 
Ans. That is all. 
X 74. With no addition of the name? 
Ans. That was a suggestion that I made; in order to complete 
the whole thing we put the name on it. 

X 75. And that was only done to identify the owner of the trade- 

mark or to whom it belonged ? 


5 
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Ans. To identify the manufacturer of that brand of cigars. All 
our cigars had “A. Bijur” on the top of the boxes. 
X 76. Would the addition of the name, then, indicate that he was 


_ the manufacturer of other cigars besides that brand? 


Ans. No, sir; but it would indicate that he was the manufact- 
urer of that brand. It had nothing to do with other brands. A. 
Bijur’s name was known as manufacturer,in New York of different 
brands. 

X 77. In addition to the words “A. Bijur” indicating the owner- 
ship of this particular trade-mark it was also added for the purpose 
of a general advertisement of himself? 

Ans. Yes, sir. 

X 78. You say that your brother, after his arrangement with Mr. 
Stachelburg, did not know but what he might resume the manufact- 
ure of that brand, “ La Normandi?” 

Ans. I did not say so. 

X 79. You stated on your direct examination that your brother 
did not know but that you might resume the manufacture of that 
brand ? 

Ans. That we might resume—not he. I was a partner in the 
business. 

X 80. Were you a member of the firm. ? 

Ans. Yes, sir; I wasa silent member—that is, I had an interest 
in the business. I had a half interest in the partnership, but the 
firm name was A. Bijur. 

X 81. The tirm was carried on under the name of A. Bijur? 

Ans. Yes, sir. 

X 82. And you say you were a partner in that firm ? 
56 Ans. Yes, sir, as far as the manufacturing business was 
concerned. 

X 83. When you say that you were a silent partner did you mean 
that you were a limited partner by law? 

Ans. I was not limited at all. I was limited in so far that I would 
have nothing to pay in case he failed, because he would assume all 
the payment. 

X 84. You mean you were a secret partner ? 

Ans. Yes, sir; a secret partner. 

X 85. You were not limited by statute ? 

Ans. No, sir. 

X 86. Then the firm of A. Bijur had the right to resume the 
manufacture of those cigars ? 

Ans. Yes, sir. 

xX Bf. And do you mean to say that there was an absolute assign- 
ment ! 

Ans. That I could not tell. 

X 88. You never heard of an pnestate assignment from that firm 
to Mr. Stachelberg? 

Ans. That I would not say. 

X 89. It was a license for the use of that trade-mark ? 

Ans. Yes, sir. 


— 
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Redirect examination: 


90. You discontinued business in 1864 ? 

Ans. Yes, sir, as manufacturer of cigars. 

91. Up to that time you say you were a secret partner. Had you 
anything to do with the losses in the business ? 

Ans. Yes, sir, if there were losses in the manufacturing business. 

92. What other business was there ? 

Ans. We were in the tobacco business. 

93. But you had nothing to do with the tobacco business ? 
57 Ans. No, sir; not with the losses. 

94. If there was a profit in the tobacco business then you 
had a share in the protits ? 

Ans. Yes, sir. 

95. And that was in lieu of salary? 

Ans. I had no salary. I received that as a share of the profits. 

96. The business was in the name of A. Bijur and under his 
control ? 

Ans. Yes, sir. 

97. And he abandoned business in 1864 ? 

Ans. He ubandoned the factory. We stopped manufacturing 
cigars. 

98. And you know the fact to be that Mr. Stachelberg did not 
begin to manufacture cigars until some time in 1866? 

Ans. I guess Mr. Stachelberg was mistaken about that, because he 
had bought tobacco from us earlier than that. 

99. Does it follow from that that he bought tobacco for this par- 
ticular brand ? 

Ans. No, sir. 

100. Do you know of his having made cigars of this brand prior 
to January, 1866? 

Ans. No, sir. 

101. That is the time when he began manufacturing these cigars ? 

Ans. Yes, sir. | 

102. During the interval between 1864 and 1866, your brother 
had made up his mind as to whether he would resume manufactur- 
ing cigars or not? 

Ans. Yes, sir. 

103. And in 1866 you and your brother, having made up your 
minds not to resume the manufacture of these cigars, assigned the 
right to Mr. Stachelberg ? 

Ans. Yes, sir. 

104. And there was no intention on either your part or 
58 your brother’s in 1866 to resume the manufacture of these 
cigars ? 

Ans. No, sir. 


Recross-examination: 


X 105. But prior to 1866 Mr. Stachelberg had already commenced 
the manufacture of this brand of cigars ? 
Ans. No, sir; he had not. 
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X 106. Did not you testify that he had bought tobacco for the 
purpose of making these cigars prior to 1866? 

Ans. Not these cigars. He had bought tobacco from us for the 
purpose of making cigars previous to that time, but not this par- 
ticular brand. 

X 107. Did Iunderstand you to say that in 1866 you and your 
brother had given up business altogether ? 

Ans. We had so far as manufacturing cigars was concerned. 

X 108. You continued in the tobacco business until when ? 

Ans. I am in it now. 

X 109. Did you not testify, on your direct examination, that you 
sold Mr. Stachelberg tobacco to make up this. particular brand of 
cigar? 

Ans. Yes, sir. 

X 110. Did not you do that prior to 1866? 

Ans. No, sir; not for that brand of cigars. 

X 111. Did I understand you to say that you had a half interest 
in the profits of that business ? 

Ans. Yes, sir. 

X 112. And you were a partner in that business ? 

Ans. Yes, sir. 

X 113. And the name of A. Bijur was the firm name? 

Ans. Yes, sir. 

X 114. And the firm consisted of yourselfand y our brother ? 
59 Ans. Yes, sir. 

X 115. Did you ever sign an assignment to Mr. Stachel- 
berg? 

Ans. No, sir. 

X 116. Did you ever see any written assignment signed by your 
brother ? : 

Ans. No, sir. 


Redirect examination: 


117. All the business was done in the name of A. Bijur? 


Ans. Yes, sir. 
118. Who signed the checks in your business? 


Ans. My brother. 

119. And he attended to all of the clerical business ? 

Ans. Yes, sir. 

120. And if he made an assignment it was signed by him? 


(Objected to.) 
(Answer taken subject to objection.) 


Ans. Yes, sir. 


121. And if he made an assignment it was all right, as far as you — 


were concerned ? 
Ans. Yes, sir. 
122. And if he made an assignment he had a perfect right so 
to do? 
Ans. Yes, sir; but he never did it unless he consulted with me. 
123. And he did consult you with reference to this assignment? 
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Ans. Yes, sir. 

124. And you have always supposed that it was so assigned ? 

Ans. Yes, sir. 

125. And you have neither individually nor as executor made 
any claim against Mr: Stachelberg ? 

Ans. No, sir. 


I. BIJUR. 
60 Subscribed and sworn to before me this 14th day of May, 


1883. 
JOHN A. OSBORN, 
U. S. Commissioner. 


Deposition of Moses Kind. 


Direct examination by Mr. LAuTerBacnH: 


Int. 1. You are a member of the firm of M. Stachelberg & Com- 
pany ? 

Ans. Yes, sir. 

2. When was that firm formed ? 

Ans. On the Ist of January, 1873. 

3. Under written articles of copartnership ? 

Ans. In the first year there were written articles of copartnership. 

4. And that terminated at the end of that year? 

Ans. Yes, sir. 

5. And the partnership has continued ever since ? 

Ans. Yes, sir. 

6. Was there any arrangement made after the termination of the 
first year’s copartnership ? 

Ans. A portion of the profits and losses were changed ? 

7. In other respects it remained the same? 

Ans. Yes, sir. 

8. Have you that written partnership agreement ? 

Ans. I tore it up some years ago. 

9. What did you, respectively, contribute, to the firm? 


(Objected to as incompetent and on the ground that it appears in 
evidence that there were two copiesof the articles of agreement and 
the loss of them has not been shown.) 
61 (Answer taken subject to the objection.) 


Ans. I contributed cash and Mr. Stachelberg contributed his 
entire business as it then existed, the value to be determined there- 
after, and it was so determined. 

10. He was at that time using the trade-mark “ La Normandi?” 

Ans. He was using the brand “ La Normandi.” 

11. He was manufacturing cigars of the brand “ La Normandi 

Ans. Yes, sir. 

12. With a label like Exhibit A—that is, a fac-simile of the label 
that he then used? 

Ans. Yes, sir. 


» 7 


ST ar AN A I 
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13. With the same picture, the same name, and the same peculiar- 
ities 7 

Ans. With the same everything: we never changed anything on 
that label. 

14. And the brands of cigars known as “ La Normandi,” since 
your entering into copartnership with Mr. Stachelberg, have been 
traded in for whose account ? 

Ans. For account of M. Stachelberg & Company. 

15. And for neither of you individually? 

Ans. No, sir; for both of us together. 

16. When you first became connected with the business how large 
was the sale of this brand ? 

Ans. Well, I would like to state in connection with that, if the 
gentleman will allow me, that at that time we did not keep any 
stock books and I tried to go over the old accounts, but I did not 
have time; [ tried to bring in a complete account, but I have only 
had time enough to go back as far as 1876. 

17. Please state how many of the brand of cigars known as ‘‘ La 
Normandi” you have manufactured since 1876. 


(Objected to as immaterial and incompetent.) 
(Answer taken subject to the objection.) 


Ans. We packed them in two different packages for the 

62 Eastern States and for the Western States. For the Eastern 

States we packed them in quarter packages and for the 
Western States in tenth packages. 
18. Give them each separately. 


Ans.— 
Years. Quarters. Tenths. 
EN ssi asesesieliciauelscanibisiiiiaaiiiaieaitaieinaa: 150,000 = 50,000 
LE ne TE NORODOM 300,000 65,000 
a esis ah alibi einai 450,000 40,000 
ii oss sneeelialaabiaedhdinbanininimmamemenaiall 450,000 100,000 
i imine betneeimaniaabuicaiians 850,000 80,000 
I a ciemsidl nstiteiapblbaioteneeibn aasiiailabcadliadal 1,100,000 150,000 
ac. is ii ghee mei uaaeienaiamiaimaiel 1,800,000 250,000 


I can give you four months and eleven days of this present year if 
you desire it. 

19. So that the business has been a gradually increasing one? 

Ans. Yes, sir. 

20. And the quarters, you say, were sold to the Eastern States ? 

Ans. Yes, sir. 

21. And the tenths to the other States ? 

Ans. Yes, sir. 

22. What is the quality of that cigar? 

Ans. It is a seed Havana cigar, made with Connecticut wrappers 
and binders and Havana fillings; made by hand strictly, not in 
forms. 

23. And, compared with other domestic cigars, what can you say 
of it as to its grade? 


le A ie a 
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Ans. I believe it to be one of the finest domestic cigars of that 
grade in the United States. 

24. By that grade you mean seed and Havana cigars? 

Ans. Yes, sir. 

25. Have you ageficies in the East? 

Ans. We have one agency in the East. When I came into the 

firm our agent in Boston was Henry Nelson; he retained 
63 the agency until January Ist, 1878, when we made arrange- 
ments with Estabrook & Eaton, who have the agency still. 

26. They are entrusted with the development of the business in 
the East ? 

Ans. They do all the traveling, pushing, and selling of the cigars 
rd vt East; we simply supply them with the cigars and fill their 
orders. 

27. How does the sale of the brand in the Eastern States compare 
with the sale of other brands of yours? 

Ans. It is the principal brand of our cigars in the Eastern States. 

28. You manufacture other ones ? 

Ans. Yes, sir; lots of them. 

29. But this brand is a popular brand among your brands in the 
Eastern States ? 

Ans. Yes, sir. 

30. When did you first know of this brand being imitated ? 

Ans. To the best of my knowledge, in the year 1878. Allow me 
to modify that; I mean the year 1880. 

31. By whom? 

Ans. I was in the city of Boston and I was shown a box of cigars 
which were made by a man whose name, I believe, was Gilette. I 
saw an imitation of his “ La Normandi,” spelled precisely as we spell 
ours. 

32. What did you do in respect to it? 


(Objected to as incompetent.) 


Ans. I went to see a lawyer about it. I saw Mr. Morse in relation 
to it. Mr. Morse, in my presence, wrote a letter to this man telling 
him that if he did not discontinue the use of that brand that we 
would prosecute him. On my return to New York, or within a short 
time thereafter, Mr. Morse sent me the answer of Mr. Gilette. When 
I say Gilette I am not positive that that was his name. Mr. Gilette 

said that he would discontinue the use of the brand, and 
64 although he had made some cigars and had packed them in 
that brand, he would repack them in another name. 

83. What next did you do? 

Ans. I do not remember the name of the other party, but I think 
it was Mr. Corey, another man of Boston, with whom a similar 
course was pursued. 

. 34. When did you first know of the defendant’s making this 
rand ? 

Ans. I think it was in the early part of 1852 that I heard of it. 

35. Did you see any of the cigars made by him? 

Ans. Pass don’t make any cigars—at least, so I have been told, 

311 
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36. In what manner did he put up his cigars? Do you know 
anything about his manner of dealing in them ? 


(Objected to.) 
(Question withdrawn.) 


37. Is there anything that you know about his cigar? 

Ans. Yes, sir. 

38. State what it is you saw. 

Ans. I saw the place where Mr. Ponce orders his cigars to be made 
in Boston. 


By Mr. HEersHFIELD: 


39. Did you hear him order them? 

Ans. No, sir; but his name is on the box; I saw the box and I 
saw the cigars. 

40. Containing the cigars of what brand ? 

Ans. “La Normanda.” It was exactly spelled as ours, except 
that we spell ours “di” and he uses “ da.” 

41. In other respects, how does his brand compare with yours ? 

Ans. His cigars look to be of the same size; they are packed the 
same, bundled the same, they are tied with the same kind of ribbon 
that we formerly used, but they are not the same cigars. 

42. That is the’red and yellow ribbon? 
65 Ans. Yellow edges and red centers. That is about it—the 
same as this order on Exhibit A. 

43. Did you see the exhibit of cigars that were produced in evi- 
dence upon the hearing for an injunction in this case, as coming 
from Mr. Ponce’s place ? 

Ans. I have seen them in Boston; yes, sir. 

44. You have seen the exhibit? 

Ans. We bought the cigars so as to have them as an exhibit. 

45. And that box of cigars is the one that was used as an exhibit 
on the motion for an injunction ? 

Ans. I did not see them myself. I was not in Portland at the 
time of the argument on the motion for an injunction. 

46. Can you state how these cigars compare with your cigars ? 

Ans. I think they are inferior in quality. | 

47. The application for the patent for trade-mark—by whom was 
that made? 

Ans. By M. Stachelberg & Co. 

48. That was on the 19th of February, 1876? 

Ans. The patent was granted on that day. The application was 
made some time prior to that. Mr. A. Bijur is a witness to that 
— in his own handwriting, and that is on exhibit in Port- 
land. 


Cross-examination by Mr. HERsHFIELD: 


X 49. You say you saw the box of cigars in Boston with the words 
“La Normanda?” 
Ans. Yes, sir. 
X 50. Are you certain of the “ La?” 
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Ans. No, sir; I am not. I think it was “ Normanda” without 


‘ the “ La.” 


X 51. That is your recollection ? 
66 Ans. Yes, sir. 
X 52. And that no “ La” appeared on the box ? 
Ans. I do not think it appeared on the box. 
X 53. Did you make an examination of those cigars? 
Ans. Yes, sir; I did. 
X 54. Did you smoke any of them ? 
Ans. No, sir. | 
X 55. Did you open any of the cigars ? 
Ans. No, sir. 
X 56. Did you break any cigars to examine them ? 
Ans. No, sir. 
X 57. You made no other examination of them than a mere in- 
spection ? 
Ans. Not at that time and place. 


tedirect examination: 


58. Subsequently did you make an examination ? 

Ans. Yes, sir. 

59. To what extent ? | 

Ans. I smoked a cigar about a quarter and after smoking it I 
opened it. 

60. And comparing it with your cigar, of your manufacture, you 
rely upon your examination of that time ? 

Ans. Yes, sir. 


(Mr. Hershfield states that he was only retained in the case this 
morning and that he is not thoroughly familiar with it, so that it is 
consented that all the testimony herein be taken subject to any legal 
objection or exception by either side on the trial of this case, except 


as to the form of questions.) 
MOSES KIND. 


os 
~] 


Subscribed and sworn to before me this 14th day of May, 
A. D. 1883. 
JOHN A. OSBORN, 
U. S. Commissioner, S. D. N. Y. 
Adjourned to May 15, 1883, 1 p. m. 


New York, May 15, 18838—1 p. m. 
Present: All parties. 


Deposition of Michael Flood. 


Direct examination by Mr. LAUTERBACH: 


Int. 1. Mr. Flood, what is your occupation ? 

Ans. Cigar-box business. 

2. How long have you been in that business ? 

Ans. I have been in that business and the cigar business over 
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ne years. I have been going to a cigar-box factory for thirty- 
two years—from a cigar factory toa cigar-box factory to order boxes. 

3. So that you have been either in the cigar-box business or the 
cigar business for the last thirty years? 

Ans. Yes, sir. 

4. Do you know a brand of cigars known as “ La Mennendi* 
cigars ? 

Ans. I do. 

5. By whom are they made? 

Ans. When I first knew them they were made by Mr. Bijur. 

6. And are now being made by whom? 

Ans. I believe Mr. Stachelberg. 
68 7. Were you familiar with cigars imported to this market, 
as well as domestic cigars? .— 

Ans. Pretty well; yes, sir. 

8. You hada know ledge of the brands that were imported to the 
city of New York. 

Ans. I am supposed to be a pretty good judge of that. 

9. Your business has called for that? 

Ans. Yes, sir; that has been a specialty of my business. 

10. Did you know of an imported cigar known as “ La Normandi” 
or “ La Normanda,” or “ Normandi” or Normanda ?” 

Ans. I never did. 

11. Did you ever know of a domestic or imported cigar with 
either of the four appellations that I have named prior to the Bijur 
cigar ? 

hon I remember “ La Norma,” I think, to the best of my knowl- 
edge, before 1 remember the “ Normandi” or about the time. 

12. The nearest you remember to any of the four terms that I 
have given you was “ La Norma?” 

Ans. Yes, sir. 

13. That was imported prior to the manufacture of “ La Nor- 
mandi” by Bijur? 

Ans. Yes, sir. 


Cross-examination by Mr. HrersHFIELp: 


X 14. What is your present business ? 

Ans. Cigar-box business. 

X 15. Cigar-box manufacturer? 

Ans. Yes, sir. 

X 16. Where is your place of business ? 

Ans. 297 Monroe street. 

X 17. In this city? 

Ans. Yes, sir. 
69 X 18. How long have you been in the cigar-box business 
there at that address? 

Ans. I have been there twelve, thirteen, fourteen, or fifteen years— 
something like that. 

X 19. In this cigar-box business? 

Ans. In this same business, with Mr. Hencken. 

X 20. Are you a clerk for Mr. Hencken ? 
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Ans. No, sir. 7 
X 21. What is your relation to him ? 
Ans. I am a canvasser for him. I go out and get orders. 
X 22. Get orders for cigar boxes? 
Ans. Yes, sir. 
X 23. You have been doing that for fifteen years ? 
Ans. I think so—twelve or fifteen. 
X 24. As his employee? 
Ans. Yes, sir. 
X 25. What was your business before that ? 
Ans. Cigar-box business. 
X 26. Also as a canvasser ? 
Ans. No, sir. 
X 27. As a manufacturer ? 
Ans. Yes, sir. 
X 28. On your own account? 
Ans. Yes, sir. 
X 29. Where was your place of business? 
Ans. 9 and 11 Baxter street, New York city. 
X 30. Were you a member of any firm at that time? 
Ans. I was in business by myself. 
X 31. You had no partner? 
Ans. I had a partner before, but I bought him out, and he died. 
X. 32. You were at that time a cigar-box manufacturer ? 
Ans. Yes, sir. 
X 33. How long were you in that line of business? 
Ans. Four or five years. 
70 X 34. That carries us back twenty years, does it? 
Ans. Yes, sir. 
X 35. What was your business before that ? 
Ans. I was in the cigar business. 
X 36. Where? 
Ans. I worked for Joseph Hall, now deceased. 
X 37. You were his clerk? 
Ans. No; I was a cigar-maker for him. 
X 38. You were a cigar-maker for Joseph Hall, now deceased ? 
Ans. Yes, sir. I think it was in 1859 or 1860. 
X 39. Where was his place of business ? 
Ans. Corner of Barclay and Greenwich streets. 
X 40. Did he do a wholesale or retail business—this Hall ? 
Ans. He did both. 
X 41. And you were one of the workmen in the back part of the 
store ? , 
Ans. Yes, sir. 
X 42. Working at making cigars? 
Ans. Yes, sir. 
X 43. That was your entire occupation there? 
Ans. Yes, sir. 
X 44. How long did that last? 
Ans. I worked for him a few months. 
X 45. What did you do before that ? 
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Ans. I was stripper boy and a box-paster, trimming cigar boxes. 

X 46. Working for whom ? 

Ans. For Powell and Henry. 

X 47. Where was their place of business ? 

Ans. I think it was 109 Beekman street. 

X 48. That was your entire occupation there—stripper ? 

Ans. Stripper and trimming cigar boxes. 

X 49. Have you ever been in the cigar business on your own 

; account ? 
71 ' Ans. No, sir. 

X 50. You have never been in the cigar business in any 

other relation than that of a stripper or a workman ? 


Ans. No, sir. , 
X 51. That is your entire connection with that business ? 


X 52. Subsequent to that you were a canvasser for cigar-box 
makers ? : 

Ans. Yes; and I was in business myself in box-making. I suc- 
ceeded Caleb Kerby, the oldest box-maker in existence that I 
know of. : 

X 53. During your experience as a cigar-box canvasser you took 
orders wherever you could get them ? 

Ans. Yes, sir. 

X 54. And your employer made or printed such brands as you 
got? 

Ans. Yes, sir. 

X 55. And those that you did not get you did not learn anything 
about, did you? 

Ans. No, sir. 


Redirect : 


56. Had you any general knowledge, outside of the direct busi- 
ness of your employer’s concern, as to existing brands ? 

Ans. Yes,sir. I guess, as a general thing, | know every brand in 
the factory, more or less. 

57. I mean outside of the factory. 

Ans. And outside of the factory. It is my business to know of 
existing brands. 

58. Ever since you have been in the cigar-box business? 

Ans. Yes, sir. 

59. And while you were a cigar-maker did you take an interest 
in knowing what the different brands were ? 

Ans. Yes, sir. 
72 60. So that you had knowledge derived outside of your im- 
mediate relation to your employers? 

Ans. I never served any time in cigar-making. I learned cigar- 
making while I was trimming boxes, &c. The first job I ever held 
was in 1858 or 1859. At that time I knew about the “ La Norma.” 

61. And you knew about imported cigar brands generally, did 
rou? : 

Ans. Weil, pretty nearly so. 


ne 
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Recross : 


X 62. You have been successively stripper, workman, cigar-box 
manufacturer, and clerk to a cigar-box manufacturer ? 

Ans. Yes, sir; and an imitatorof all brands. 

X 63. As connected with those occupations ? 

Ans. Yes, sir. 

X 64. Will you state how it became necessary for you to familiar- 
ize yourself with the various existing brands of cigars in the 
country ? 

Ans. When I was a box-trimmer it was always my idea to find 
out how they were trimmed, and the brands that were put on them 
[ always made it a specialty to watch closely. I don’t suppose that 
in 1858 or 1859 any cigars were imported to New York but what I 
had the trimming of the boxes. 

X 65. That is the only way you derived any knowledge? 


Ans. Yes, sir. 
M. FLOOD. 


Subscribed and sworn to before me this 15th day of May, 1883. 
JOHN A. OSBORN, 
U. S. Commissioner, S. D. N. Y. 
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Deposition of Louis S. Frank. 


Direct examination by Mr. LAUTERBACH: 


Int. 1. What is your business, Mr. Frank ? 

Ans. I was from my earliest youth in the merchant business. 

2. What is your present business ? 

Ans. Cigars and tobacco. 

3. Are you an importer of cigars? 

Ans. Yes, sir. 

4. You are a member of what firm here? 

Ans. Louis, Philip, and John Frank. 

5. How long has that firm been in existence ? 

ner Since 1856. 

3. And since that time have you imported cigars? 

pies We began importing cigars in October, 1858, from Havana. 

7. Were you familiar with the brandsof Havana cigars that came to 
this market ? 

Ans. I think I was; yes. 

8. And your transactions in Havana cigars—your importation of 
and dealing in Havana cigars—have continued from 1868 down to 
the nama time? 

Ans. Yes, sir. 

9. Have you ever known “s a brand of imported Havana “1 gas 
known as “ La Normandi” or “ La Normanda” or “ Normandi” 

“ Normanda” during that period ? 

Ans. I have not. 

10. Have you known of a brand known as “ La Norma?” 

Ans. Yes, sir. 
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11. Is that the nearest appellation to the appellations that I first 
mentioned which you first knew of ? 
Aas. That is more than I can say. I knew the cigars under the 
name of “La Norma.” _. 
74 12. Did you know of anything else that was like “ La Nor- 
mandi” or“ La Normanda” or “ Normandi” or “ Normanda” 
other than “ Norma?” | 
Ans. I have not the slightest recollection of it. 
13. You do not know of anything else? 
Ans. No, sir. 
14. That is the nearest you know to it? 
Ans. I never have heard of any of the names except “ Norma.” 


Cross-examination by Mr. HERSHFIELD: 


X 15. Where is your place of business? 

Ans. It was 146 and 148 Pear! street. 

X 16. Where is it now? 

Ans. 34 Beaver street since the last six or seven years. 

X 17. Have you been a resident here all that time? 

Ans. Up to 1871; then I moved over to Brooklyn, and since I am 
a resident of Brooklyn. 

X 18. You have never been to Cuba? 

Ans. No, sir. 

X 19. Or Havana? 

Ans. No, sir. 

X 20. Do you mean to say you are familiar with every brand of 
Havana cigars that existed in the year 1858? 

Ans. I remember many brands from that year. I could name 
you brands I know from that year, but I do not remember these 
brands. 

X 21. There might have been such a brand and you not remem- 
ber? 

Ans. I think I would know it. 

X 22. Is it not possible there was such a brand and you did not 
know it? 

Ans. It might be. 

X 23. Don’t there exist a great many brands of cigars 
75 which are either not sufficiently popular or sufficiently ex- 
tensive to become well known in the market? 

Ans. I think not a great many. 

X 24. There are some? 

Ans. Maybe. I do not know of it. I know most of the brands 
from Havana. 

X 25. Do you do a wholesale business? 


Ans. Yes, sir. 
L. S. FRANK. 


Subscribed and sworn to before me this 15th day of May, 1883. 
JOHN A. OSBORN, 
U. S. Commissioner, S. D. N. Y. 
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Deposition of Otto Heppenheimer. 


Direct examination by Mr. LAUTERBACH: 


Int. 1. What is your business ? 
Ans. Lithographer and printer. 
2. Your specialty in business is what? 
Ans. Cigar labels. 
3. What is your present firm ? 
Ans. Heppenheimer & Maurer. 
4. And that firm is a successor of—— 
Ans. F. Heppenheimer & Co. 
5. F. Heppenheimer was your father? 
Ans. Yes, sir. 

6. He is now dead? 

76 Ans. Yes, sir. 

7. How long was he in business? 
Ans. In the present business since 1849. 
8. How long have you been in business? 
Ans. Since 1873. 
9. Since you have been in business have you been manufacturing 

for M. Stachelberg the labels similar to Exhibit A, now shown you? 

Ans. Yes, sir; that is our label. 
10. Manufactured for whom ? 
Ans. Mr. Stachelberg. 
11. Have you manufactured them for any one else? 


(Objected to as immaterial awd incompetent.) 


Ans. No, sir; we have manufactured them for somebody else. 
We formerly manufactured them for Mr. A. Bijur. 

12. When was that? 

Ans. In 1858; from 1858 down. 

13. Have you a record of your labels ? 

Ans. Yes, sir. 

14. Preserved in a book ? 

Ans. Yes, sir; here they are—the samples. (Witness produces 
book.) 

15. Have you a sample of the label manufactured for Mr. Bijur? 

Ans. Two different samples—the first one and the second one. 

16. Which appear from the record to have been manufactured 
when? 


Mr. HersHFIELD: This series of questions is objected to. 


Ans. The first one was delivered May 19, 1857. 
17. That appears by your delivery book? 
Ans. Yes, sir. 
18. Of that date? 
Ans. Yes, sir; charged here—that is, the plain one. 
77 19. You say you had samples of the labels that appear in 
your record book in their regular order—as of what date? 


(Same objection.) 
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Ans. The first black label was delivered May 19, 1857; that is the 
old one. Then the regular one—the one you have got there—dates 
from March 1, 1859. 

20. So that labels like Exhibit A were first manufactured for Mr. 
Bijur in 1859? 

Ans. Yes, sir. 

21. And you now produce a label printed in black? 

Ans. That was the first one Mr. Bijur ever had, and then he 
changed it into these colors. The first label he had was a black 
one such as this. . 

Mr. LauTerBAcH: I offer this black label in evidence. 


(Objected to as incompetent.) 

(It is marked “ Exhibit C, May 15, 1883.”) 

22. Exhibit C continued to be manufactured how long? 

Ans. Only for about a year. 

23. Exhibit C was manufactured from what time to what time? 

Ans. From May 19th until label Exhibit A was first delivered, 
which was March Ist, 1859. 

24. Have you one of the labels similar to Exhibit A, manufact- 
ured for Mr. Bijur? 

Ans. Yes, sir. This one was printed from 1858 down to the time 
Mr. Stachelberg took it (indicating label in book). 

(Said label is offered in evidence, and it is marked “ Exhibit D, 
May 15th, 1883.”) 

(Same objection.) 

25. These labels appear in regular order, you say, on the files of 
the record book of your house ? 


(Same objection.) 


Ans. Yes, sir. 
26. And you take these labels from your record ? 
Ans. Yes, sir. 
78 27. That record has always been a correct one? 


(Objected to.) 

Ans. Yes, sir. 

28. Will you look at your delivery book and state to me when the 
first order for labels by Mr. Bijur of “ La Normandi” appears? 


Mr. HERSHFIELD: I object to the witness testifying from the book, 
no foundation having been laid for it. 


Ans. In 1857, May 19th. 

29. What is the book you read from ? 

Ans. The regular business book. 

30. What do you call it? 

Ans. It is a regular charge book, from the way it looks here. 
31. Of what year? 

Ans. From 1857 down, I think. 

32. In whose handwriting i is it? 

Ans. It is in the old book-keeper’s. 
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30. Where is he? 

Ans. He is dead. 

34. And the first order for the new label is in whose handwriting ? 

Ans. My father’s handwriting. 

35. Is he dead, too? ° 

Ans. Yes, sir. 

36. Do you rocognize the handwriting of both? 

Ans. I cannot recognize this other handwriting, but I know this 
is my father’s handwriting. 

37. You find in your father’s handwriting an order for Exhibit 
D of what date ? 

(Objected to.) 

Ans. March 21, 1859. 

38. Have you looked for an order among your papers from Mr. 
Bijur to your house to manufacture these labels for Mr. Stachel- 
berg ? | 


79 (Objected to as immaterial.) 
(Question withdrawn.) 


Ans. No, sir. 


Cross-examination by Mr. HERSHFIELD: 


X 39. Were you connected with your father in business in the 
year 1858 ? 

Ans. No, sir; I began in 1873. 

X 40. You have testified to some orders given in 1858, have you 
not ? 

Ans. I have. 

X 41. Were you connected with your father in business at that 
time ? 
- Ans. No, sir; I get it from the books. 

X 42. All that you have testified to is derived from the books ? 

Ans. Yes, sir. 

X 43. And you don’t know in whose handwriting the entries are 
in that book except those you say are in your father’s ? 

Ans. Yes, sir; and the book-keeper’s. 

X 44. You don’t know that it was his handwriting except from 
what you have been told ? | 

Ans. His handwriting runs through all the books, and I know it 
is his handwriting. 

X 45. You infer from the fact that there was a book-keeper and 
all the writing is in his handwriting that he wrote it ? 

Ans. Yes, sir. 

X 46. But you never saw him write? 

Ans. No, sir. 

X 47. And you don’t know that it is his handwriting? 

Ans. No,sir. 

X 48. And in testifying to labels, Exhibits C and D, you have no 
personal knowledge of them except from finding them in the book 
which contains labels? 
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80 Ans. No, sir. They were printed before my time. 
X 49. And of those you have no personal knowledge? 

Ans. Simply from information, through the books, and so on. 

X 50. You know nothing about them except the fact that you 
find them in a book which contains labels in your father’s business ? 

Ans. Yes, sir; and in the charging books that were kept in the 
office at that time. 

X 51. Look at the pictures in Exhibit C and Exhibit D and state 
whether they are alike. 

Ans. They are not alike. 

X 52. They are totally dissimilar, are they not? 

Ans. Yes, sir. 

X 53. Representing entirely different scenes ? 

Ans. Yes, sir. 


Redirect: 


54. And the black one, representing one scene, was continued for 
about a year, was it? 

Ans. Yes, sir. 

55. And the other was continued after that? 

Ans. Yes, sir; since March 21, 1859. 

26. You have made labels for M. Stachelberg & Company ? 

Ans. We are making them right along. 

57. The words “ La Normandi” appear on Exhibits A, B, and C? 

Ans. Yes, sir; spelled the same wav. 

OTTO HEPPENHEIMER. 


Subscribed and sworn to before me this 15th day of May, 1883. 
JOHN A. OSBORN, 
U. 8. Commissioner, 8S. D. N. Y. 


81 Deposition of William H. Thomas. 


Direct examination by Mr. LAUTERBACH: 


Int. 1. What is your business, Mr. Thomas? 

Ans. Cigar importer. 

2. Member of what firm ? 

Ans. W. H. Thomas & Brother. 

3. Where? 

Ans. 25 Beaver street. 

4. New York city? 

Ans. Yes, sir. 

5. You have been in that business how long? 

Ans. Some forty-odd years. 

6. An importer of cigars from Havana? 

Ans. Chiefly. 

7. Has your business been an extensive one during that period * ? 
Ans. Yes, sir. 

8. Probably as large as any other house during the last few years? 


(Objected to.) 
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Ans. Well, I think probably yes. Of course, I don’t know. 

9. During the time you have el in the business have you been 
familiar with the brands of imported cigars? 

Ans. Many of them; yes, sir. 

10. Of those which came to the market of New York? 

Ans. Yes, sir. : 

11. Have you during that period known of any imported cigar 
bearing the brand known as the “ La Normandi,” or “ La Normanda,” 
or “ Normandi,” or “ Normada?” 

Ans. I can’t call to mind that I ever saw it, sir. 

12. Do you know of anything near those appellations—sounding 

like it? 
82 Ans. “La Norma.” 
13. That you have known for many years, have you? 

Ans. I did know it years ago; yes, sir. 

14. And nearer than that you can recall nothing? 

Ans. It does not strike me; no, sir. 

15. You have thought of the matter during the past few days, 
have you not? 

Ans. I thought of “Normandi” to see if I could recollect it. 

16. And you have not been able to recollect anything of the kind? 

Ans. No, sir. 


Cross-examination by Mr. HERSHFIELD: 


X 17. You don’t carry in your memory the various brands of im- 
ported cigars over twenty years back, do you? 

Ans. Some yes and some no. 

X 18. A great many you do remember and a great many you do 
not remember? 

Ans. That is so; yes, sir. 

X 19. There are imported cigars that go to others besides the New 
York market? 

Ans. There is no doubt of it. 

X 20. And as to those you have no knowledge or recollection ? 

Ans. At times I do know of cigars that came here for other mar- 
kets, but usually no. 

X 21. Have you ever been in Havana? 

Ans. Yes, sir. 

X 22. How long ago? 

Ans. About two years, the last time. 

X 23. How long did you stay there? 

Ans. About a week. 

X 24. When -were you there the first time? 
83 Ans. In 1844, I think it was,as near as my memory serves 
me—1844 or 1845. 

X 25. And you have been there off and on since that time? 

Ans. Only twice since. 

X 26. While you were in Havana did you ever hear of a brand 
of cigars known as “ La Normandi” or “La Normanda?” 

Ans. I have no recollection of having heard of it. I can’t say 
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precisely that I did not, because my recollection will not serve me 
to that extent; but I have no recollection of it. 


Redirect : 


27. You can’t remember any such brand as the four I have men- 
tioned in the American market? 


Ans. No, sir. 
W. H. THOMAS. 


Subscribed and sworn to before me this 15th day of May, A. D. 


1883. 
| JOHN A. OSBORN, | 
U. S. Commissioner, 8S. D. N. Y. 
Moses K1np recalled. 


Examined by Mr. LAUTERBACH: 


Int. 1. You said you had seen some cigars branded with the de- 
fendant’s name in Boston ? 
Ans. Yes, sir. 
2. In whose place was that? 
Ans. In that of Manuel Caro, 27 Central Wharf, Boston. 
MOSES KIND. 


84 Subscribed and sworn to before me this 15th day of May, 


1883. 
JOHN A. OSBORN, 
U. S. Commissioner, S. D. N. Y. 


MICHAEL STACHELBERG recalled. 


Examined by Mr. LAvTERBACH: 


I have looked for the copy of the copartnership agreement with 
Mr. Kind, but cannot find it. I have not seen it for six or seven 
years. ‘I have looked among all my papers for it, wherever I was 


likely to find it. 
; MICHAEL STACHELBERG. 


Subscribed and sworn to before me June 1, 1883. 
JOHN A. OSBORN, 
U. 8S. Commissioner, S. D. N. Y. 


Taken pursuant to the sixty-seventh rule of the Supreme Court 


of the United States, in equity, as amended. 
A. H. DAVIS, Examiner. 


PORTLAND, Oct. 9, 1883. 


Present: Clarence Hale, Esq., counsel for complainants; Wm. 
Henry Clifford, Esq., counsel for respondent. 
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85 | Deposition of Fred. W. Foster. 


Direct examination by CLARENCE Hate, Esq., counsel for 
complainants.: 

Int. 1. State your name, age, residence, and occupation. 

Ans. Fred. W. Foster ; 42 years old ; Cumberland Mills, Me.; com- 
mercial traveler for the firm of J. C. Frank & Co., Boston, Mass. 

2. What was your occupation in the years 1881 and 1882? 

Ans. In June, 1881, I went to work for Ernesto Ponce in the cigar 
business, in his store,at Portland, Maine, as his clerk, and remained 
in his employ until the latter part of September or first of October, 
1882. 

3. State, if you know, whether or not said Ponce during that time 
manufactured or sold a brand of cigars called “ Normanda” or “ E. 
P. Normanda.” If yes, state when he began to sell same or to have 
the same in his store. 

Ans. Some time during the last of January or in February or 
March, 1882, he began to have in his store and to offer for sale a 
brand of cigars called “ E. P. Normanda,” as I recollect the name. 
This is the first — that he used said brand while I was in the store. 
I think I should have known if he had had it in the store or ‘used 
it before this while I was there. 

4. During the time you were in Ponce’s employ did you know of 
a brand of cigars called “La Normandi,” sold by Estabrook & Eaton, 
of Boston ? 

Ans. I did; and I knew of their being sold in town here. 1 had 
seen them in boxes, and know the way they were put up. 

5. State, if you know, where Mr. Ponce got the first “ E. P. Nor- 
manda ” cigars offered for sale by him in the winter of 1882, as you 
have testified. 

Ans. They were manufactured for him in Boston. 1 never knew 

of that brand being manufactured for him before that. 
86 6. State the manner in which those cigars were put up and 
offered for sale by Mr. Ponce, as you have testified. 

Ans. They were packed 250 in a box, tied up with ribbon, twenty- 
five in a bundle; packed in the same style as the “La Normandi” 
cigars of Estabrook & Eaton, same number in a box, same number 
in a bundle, with a similar ribbon, Mr. Ponce’s being, I think, a 
little lighter color. Packed up in the way I have described, they 
were sold by Mr. Ponce and by myself, as his clerk, during the spring 
and summer of 1882. We were selling them right along, but can- 
not tell the extent or number of the sales. 

7. Was Mr. E. J. Doyle a clerk for Mr. Ponce during any portion 
of the time you were there? 

Ans. He was there from the time I went there up to August or 
September, 1881. 

8. Have you examined the cigars contained in boxes marked 
“Complainants’ Exhibit 2, A. H. D., examiner,” and “Complain- 
ants’ Exhibit 3, A. H. D., examiner?” 

Ans. Yes; I have. 
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9. State whether or not they are, to the best of your knowledge, of 
the same brand as those offered for sale by Mr. Ponce during and 
after the winter of 1882, as you have testified. 

Ans. They are. Those in Exhibit 2 seem to be like those sold by 
Mr. Pouce when he first began to offer them for sale, as I have testi- 
fied ; those in Exhibit 3, I should think, came later on. 


Cross-examination by Wm. Henry Crirrorp, Esq., counsel 
for respondent : 


X 10. How were these cigars known or called in the market—* E, 
P. Normanda” or “ Normanda, E. P.”—when you sold them for Mr. 
Ponce? 

Ans, I always named them “E. P. Normanda.” 
87 X 11. Was not that the name, as far as you know, by which 
that brand of cigars was known in the market? 

Ans. Yes; it was. | 

X 12. Did you sell any when you were away on your routes? 

Ans. I did. | 


X 13. Where? 
Ans. I sold them in a number of places in the eastern part of 


Maine and in the vicinity of Portland. 
X 14. They were known us Ponce’s cigars, were they not? 


Ans. Yes, sir. 
X 15. The letters “ E. P.” were known to be Mr. Ponce’s initials, 


were they not? 
(Objected to.) 


Ans. They were. . 
X 16. They were good cigars, were they not? 


Ans. Yes, sir. 
X 17. Did they have a good sale on account of their own good 


qualities ? 
(Objected to.) 


Ans. They did. 
X 18. Have you, when you sold them, ever represented them to 


be anybody’s manufacture but Mr. Ponce’s? 


Ans. I have not. 
X 19. Did your customers know whose manufacture they were ? 


(Objected to.) 


Ans. They did. 

X 20. Have you ever told any of them or heard them or any of 
them say anything to show that they understood that the letters 
“EK. P.” referred to Mr. Ponce’s name? 


(Objected to.) 


Ans. Every one considered the initials to refer to Mr. Ponce— 
everybody familiar with him. 

X 21. That you know to be a fact, don’t you? 

Ans. Yes, sir. 
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88 X 22. In short, it was generally known that “E. P.” on 
those boxes meant Ponce’s cigars, was it not? 

Ans. Yes, sir. 

X 23. Have you ever seen any cigars put up in boxes like Respond- 
ent’s Exhibit B, A. H. D., Ex’r?” 

Ans. I have. 

X 24. Seen them on sale in the State of Maine ? 

Ans. I have. 

X 25. Are they not known as a distinct brand of cigars from “ E. 
P. Normanda? ” 

(Objected to.) 


Ans. Yes. 

X 26. No trouble in telling them apart, is there ? 

Ans. None. 

X 27. How is it about the cigars themselves—Ponce’s and these 
that are in boxes like Exhibit B; is there not a recognized differ- 
ence in the cigars themselves ? 

Ans. I would not be able to say. 

X 28. Do you know which are considered the best among those 
people where you have sold the “ E. P. Normanda?” 


(Objected to.) 


Ans. There was difference of opinion. The “La Normandi” had 
a large sale. 

X 29. Did you have any difficulty in disposing of Ponce’s cigars 
in places where the “ La Normandi” were also sold? ° 

Ans. In some places I did, in some I did not. 

X 30. They did not conflict much with each other in the sale, did 
they ? 

Ans. No, sir. 

X 31. Didn’t you know some of Mr. Ponce’s customers who con- 
sidered the “ E. P.” better than the “ Normandi?” 


(Objected to.) 


Ans. I have heard some say so. I couldn’t bring them to mind 
now. 

X 32. So far as you know users of these two kinds of 
89 cigars knew the difference between the “E. P.” and the 
“ Normandi,” didn’t they? 

Ans. They did—the traders did. 

X 33. Suppose the case of men who came into Mr. Ponce’s store 
here in Portland to buy a few cigars from day to day, and who had 
smoked the “ E. P.” as well as the “ Normandi,” as far as your ob- 
servation extends, they knew the difference, didn’t they ? 

Ans. They should know. The “ La Normandi” were marked on 
the ribbon distinctly, while Mr. Ponce’s were marked “ E. P. Nor- 
manda” on a card. 

X 34. You think with ordinary observation they would know the 
difference, would they not? 

Ans. Yes. 

8—311 
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X 35. Are you a smoker? 

Ans. Yes. | 

X 36. Have you smoked these two kinds? 

Ans. Yes. 

X 37. Would you have any trouble in telling them apart on 
going into a store in calling for one or the other, as you might 
want? 

Ans. I would not. 

X 38. Do you know if Mr. Ponce’s cigars were sold out of the 
State ? 

Ans. I know of their being sold in Rochester, N. H., although I 
never sold them there. 

X 39. Referring to Exhibit B, is this the mark included within 
the oval by which these cigars are known to the trade? I mean the 
whole thing included within the oval. 


(Objected to.) 


Ans. I couldn’t answer that. I don’t understand it myself. 
X 40. You see that within the oval are the words “La Normandi” 
and the letters “M.S.,” and my question means: If, when a 
90 trader looks to the outside of a box of cigars of this kind, both 
“La Normandi” and “ M.S.” are not regarded as the mark 
by which this brand is known? 


(Objected to.) 


Ans. I have never heard the “M. S.” mentioned in connection 
with the cigar at all. 

X 41. Did you ever see a box of these which didn’t have the “ M. 
8.” on it? ) 

Ans. I never took notice of it. 

X 42. Then you don’t know, I suppose ? 

Ans. No. 

X 43. Did you ever see, know, or hear of “ Norma” or “ Nor- 
manda” as a brand of cigars before you worked for Mr. Ponce? 

Ans. I have seen 250 boxes, empty, put up on Mr. Ponce’s top 
shelf. I conldn’t say what brand was on them, for I never noticed. 

X 44. Have you ever seen boxes of cigars, at any time or place, 
having the mark “La Norma” on them before you worked for Mr. 
Ponce? 

Ans. Yes; I couldn’t tell positively when or where. It was too 
long ago. I have bought them and smoked them. 

X 45. Is not ita fact that a good many years ago there was a well- 
known brand of cigars called “ Norma” or “ La Norma” pretty ex- 
tensively sold in this country ? 

Ans. I could not answer that. 

X 46. Did you ever hear of any “ Normandi” cigars before you 
went to work for Mr. Ponce? 

Ans. No. 


(Mremo.—lIt is agreed that the following exhibits 
Complainants’ Exhibit 1—A. H. D., examiner, 
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Complainants’ Exhibit 3—A. H. D., examiner. 
Respondent’s Exhibit A— “ “ “ 
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are considered as formally introduced in evidence in this cause, to 
be referred to by either party when desired.) 


91 Redirect by Mr. HALE: 


R. D. 47. To what class did you sell goods, as you have testified, 
in Eastern Maine? 

Ans. To retail dealers. 

R. D. 48. Did retail dealers or others to whom you sold, who 
were unfamiliar to Mr. Ponce, know what the “ E. P.” stood for? 

Ans. I think they did, from the fact that I sold for Mr. Ponce. 

R. D. 49. You have said that traders could tell the difference be- 
tween the brands; so far as you know, would the average smoker 
that bought notice the difference? 

Ans. I think that smokers not familiar with the goods nor Mr. 
Ponce would not be likely to know the difference between the “ E. 
P. Normanda” and the “La Normandi” brands. They certainly 
would not unless they took particular notice of them. 

R. D.50. How did the prices of the two brands compare—to the 
trace ? 

Ans. The “ La Normandi,” the Estabrook & Eaton cigar, sold 
at $65 by the case—$70 for smaller quantities. The “E. P. Nor- 
manda,” I think, in one case, I sold for $55; usually they sold for 
$60 per thousand. | 

R. D. 51. You have spoken of certain boxes upon the upper shelf 
in Ponce’s store. Were or not those empty boxes? 

Ans. I couldn’t say positively, although if they had not been 
empty I should not suppose they would have been up there. I think 
they were taken down while I was in Ponce’s employ, and new ones 
put up there in their place. 


Recross-examination : 


R. X 52. Do you or not remember whether the word “ Normanda ” 
was on those boxes? 
92 Ans. I don’t know; I never took notice of them to see. 
R. X 53. All the dealers to whom you sold knew that you 

represented Mr. Ponce, did they not? 

Ans. They did. | 

R. X 54. Haven’t you heard men ask for “ Normanda” cigars 
when they might come into Mr. Ponce’s store in Portland to get a 
few to smoke? 

Ans. I have. 

R. X 55. Did or not this frequently occur while you were in his 
store as his clerk in Portland? 

Ans. Yes, sir. 

R. X 56. Smokers in a little while learn the names of their favor- 
ite cigars, as “ Henry Clays,” “ Partagas,” &c., do they not, and call 
for them by their fancy name, do they not ? 
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Ans. They do. 

R. X. 57. After the name “Normanda” was known were or not 
those cigars generally called for by that name by the smokers? 

Ans. They were usually called for, as nearly as I can recollect, as 
“Ponce’s Normanda.” 

R. X 58. So that they became known and called for just as 
“Norma,” “ Normandi,” “Henry Clay,” “ Partaga,” “ Moonshine,” 
or any other brands were called for by users and smokers, were they 
kgs : | 

Ans. They were. 


Redirect by Mr. Hate: 


R.R.D.59. What partof the time during which you were in Ponce’s 
store did men ask for the “ Normanda” cigar, as you have just tes- 
tified ? 

Ans. The latter part of my being there, after Ponce began the sale 

of them. 
93 R. R. D. 60.. Did Ponce Estabrook & Eaton’s “ Normandi ” 
cigars while you were there? 

Ans. He did not. x 

FRED. W. FOSTER. 


Deposition of Edward J. Doyle. 


PoRTLAND, October 9, 18853. 


Direct examination by CLARENCE HALE, Esq., counsel for 
complainants : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Edward J. Doyle; age, 24 years; Portland; clerk. 

2. What was your occupation in the years 1880 and 1881? 

Ans. I began in May, 1880, to work for Mr. Ernesto Ponce, as 
clerk in his store, in the cigar business, in Portland, and remained 
in his employ until August, 1881. | 

3. State, to the best of your recollection and knowledge, whether 
or not Mr. Ponce, during that time, manufactured or sold or had in 
his store for sale a brand of cigars called “ Normanda” or “ E. P. 
Normanda.” 

Ans. To the best of my knowledge and recollection he did not 
manufacture or sell them or have them in his store during that 
time. 

4. Were there or not any old boxes in the upper part of Ponce’s 
store? If yes, state, if you know, where they came from. 

Ans. There were some empty boxes in upper part on the finish. 
I think they were all empty, and, if I remember rightly, they were 

there when I went there. I don’t know whether Mr. Ponce 
94 bought them from Mr. Watts, who was there before Ponce, or 

not. I never saw or noticed what was on the boxes. No 
goods were sold from them. 

5. State, if you know, whether other traders in Portland were sell- 
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ing the “La Normandi” cigars for which Estabrook and Eaton 
were agents while you were at Ponce’s. 

Ans. I don’t remember that I heard of anybody in Portland that 
was selling them, but I, had heard of the cigars. Mr. Ponce did not 
sell them. 


Cross-examination by Wm. Henry CLirrorp, counsel for re- 
spondent: 


X 6. Do you know how long Mr. Ponce had been in the store 
when you were employed? 

Ans. I do not. 

X 7. Can you swear that there were no “ Normanda” cigars sold 
when you went there? 

Ans. I don’t know that there were any sold there. 

X 8. Can you swear that they were not sold there when you first 
went there ? 

Ans. Yes, sir. 

X 9. How soon after you went there did Ponce begin to sell the 
“Kk. P. Normanda?” 

Ans. He didn’t sell the “ Normanda ” cigar while I was there. 

X 10. Where are you employed now? 

Ans. I am not doing anything at present. 

X 11. Where have you been recently employed ? 

Ans. At Morrill’s, the hatter, lately deceased. 

X 12. When did you first hear of the “ E. P. Normandi” cigars 
yourself? 

Ans. I heard of them after I went to work for Mr. Morrill and 

saw the cigar advertised on Ponce’s bulletin board at the door. 
95 X 13. They are known as the “ E. P. Normanda,” are they 
not? 

Ans. Yes, sir. 

X 14. Are you a smoker? 

Ans. Yes, sir. 

X 15. This has got to be a well-known brand of cigars, has it 
not—the “ E. P. Normanda ?” 

Ans. Yes, sir. 

X 16. It is well known from other popular brands by its own 
name, is it not? 

Ans. Yes, sir. 

X 17. If you wanted to smoke one of Ponce’s “ Normanda” 
cigars what word would you use in calling for it at a cigar store in 
Portland, for instance ? 

Ans. “ E. P. Normanda.” 

X 18. If you wanted to buy one of the Estabrook & Eaton “ Nor- 
mandi” cigars how would you call for that? 

Ans. “La Normandi.” 

X 19. Have you or not heard these two kinds of cigars thus 
called for and bought and sold? 

Ans. Yes, sir. 

X 20. Frequently % ? 

Ans, Not very frequently, because I am not much of a smoker 
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myself, and probably there are more of those cigars sold at Mr. 
Ponce’s than at any other store. 


Redirect by Mr. Hate: 


R. D. 21. Whether the average smoker could distinguish the 
different brands, as you say you could. 


Ans. I don’t think, they could. 
EDWARD J. DOYLE. 


96 . Deposition of John James Eaton. 
Boston, Oct. 16, 1883. 


Direct examination by CLarence Hate, Esq., counsel for 
complainants : 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. John James Eaton; 49 years uld; Boston, Mass.; tobacco 
and cigar merchant. 

2. How long have you been a cigar merchant, and where? 

Ans. 25 years, in Boston; of the firm of Estabrook & Eaton for 
the last six years. 

3. Whether or not you are agent for the cigar called “ La Nor- 
mandi.” 

Ans. Our said firm of Estabrook & Eaton are and have been 
since January 1, 1878. 

4. Who are the manufacturers and proprietors of that brand? 

Ans. M. Stachelberg & Co., of New York city. 

5. Are you or not familiar with the method in which cigars of 
that brand are put up and with the manner in which they have 
been put up since your acquaintance with that firm? 

Ans. I am. 

6. Describe that manner. 

Ans. They are put up now 250 in a box, twenty-five in a bunch, 
with a silk ribbon or rather cotton and silk, on which the words 
“La Normandi” arewovenin. They are put up substantially as the 
box of cigars is put up which is an exhibit in this case, which I 
procured. 

7. Has there been any variation in the manner of putting up 
since your acquaintance with the brand? If so, state it. 

Ans. They have been put up substantially the same, so far as the 
packing is concerned, so long as I can remember. ‘There has been 
the addition of our own name on the label on the end of the box 

outside since we became the agents. 
97 8. Has or not said brand of cigars been of uniform ex- 
cellence since you have had charge of their sale? 

Ans. It has—to a greater extent than any cigar I ever knew. 

9. In what States has your trade in those cigars extended since 
your acquaintance with them commenced? 

Ans. Maine, New Hampshire, Vermont, Rhode Island, Massachu- 
setts, Connecticut, New York, Illinois, Washington, D. C., Colorado, 
Florida, California; the above States principally, and some others. 
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10. Have or not said cigars been furnished to the trade just as 
they have been furnished you from the manufacturers? 

Ans. They have. 

11. To what extent have you advertised said brand and under 
what designation? , 

Ans. Largely; and designated them as “ genuine La Normandi 
cigar” most of the time; part of the time as “ Estabrook & Eaton’s 
genuine Normandi cigars.” 

12. Has or not trade in said cigars} increased during the time of 
your agency ? 

Ans. It has, very rapidly. 

13. Have you become aware that Ernesto Ponce was manufactur- 
ing a cigar similar in characterand the method of putting up to your 
“La Normandi,” and similar'also in designation? If yes, when did 
you become so aware? 

Ans. I have been told that he and his agents were offering a cigar 
for sale which they said was the genuine “ La Normandi” and were 
made by him. I have known of his making such cigar a year or 
more. 

14. Have you seen boxes with said brand of Ponce’s make; if yes, 
of what designation? 

Ans. I have seen a box of Ponce’s make with the name “ Nor- 
manda” and his name, to the best of my knowledge and belief, on 
the caution label. 

14. Was or not the character of the cigar similar to your 
98 brand of “La Normandi,” and was or not the method of put- 
ting up also similar. If yes, state in what particulars. 

Ans. It was; and the method of putting up was similar. They 
were packed 250 in a box, twenty-five in a bundle; that was all the 
similarity in the packing. 

15. Was there or not. any similarity in the ribbons? 

Ans. The ribbons were very similar to those that were in use pre- 
vious to the time the name of the cigar was woven in. 

16. Was there any similarity in the character of the cigars; if 
yes, what? 

Ans. The size and shape of the cigars were as nearly identical as 
they could be. 

17. Was or not the appearance of the cigar calculated to deceive 
the public into supposing that the cigar of said Ponce was the gen- 
uine “La Normandi” cigar? 


(Objected to.) 


Ans. I think it was. 

18. How long have you been familiar with the cigar trade and 
the different brands of cigars for sale in the New England market? 

Ans. For from twenty to twenty-five years. 

19. During that time have you been familiar with the methods 
by which cigars are offered to the public and sold? 

Ans. I have. 

20. Are or not the method of putting up the said “ La Normanda” 
cigars and the said designation upon the boxes of cigars of Ponce’s 
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manufacture calculated to deceive smokers and the public into sup- 
posing that the cigars so manufactured and offered for sale by said 
Ponce are the genuine “ La Normandi” cigars? 


(Objected to.) 


Ans. I think they are. 
21. Do you know whether or not the cigars so manufactured 
99 and offered for sale by said Ponce are inferior to the cigars 
called “La Normandi,” and whether they are sold at a less 
price? | 
Ans. I do not know whether they are inferior or not. I have been 
told they were sold for a less price. 


(Objected to.) 


22. Have you or not received complaints from your customers 
that Ponce’s “ Normanda” cigars, supposed by them to be the real 
“La Normandi” cigars, were to be obtained in the market at a less 
price than your genuine “ La Normandi” cigars ? 


(Objected to.) 


Ans. I can’t remember personally any such case, though I have 
an impression that my salesman has told me that such was the 
fact. | 

23. Was or not in November, 1882, one F. M. Cotton, of Bidde- 
ford, Me., a customer of yours in the purchase of “ La Normandi ” 
cigars ? 

Ans. He was, on or about that time. 

24. Please examine paper marked “ Complainants’ Exhibit —, A. 
H. D., Ex’r. (said paper is introduced in evidence), and state whether 
or not, to the best of your knowledge and belief, you received said 
letter about the time of its date, and is it or not, to the best of your 
knowledge, in the handwriting of the said Cotton? 

Ans. We received the letter, as I suppose, November 10th. I sup- 
pose it to be his handwriting, as it has his signature. 

25. Up to the time of the beginning of this suit, in all cases where 
you have known of attempted imitations of said brand of “ La Nor- 
mandi” cigars, have you or not taken measures, under the instruc- 
tions of Stachelberg & Co., to proceed against and stop all infringe- 
ments? 

Ans. We have notified M. Stachelberg & Co. of the fact when it 
has come to our knowledge and given them such information as 

would enable them to stop infringements. We were instructed 

100 by them to see counsel and give them such information as 

would enable them to stop infringements, and we did so in 

aA case when we learned of any attempted imitation of the 
rand. 

26. Is or not your brand of “La Normandi” cigars frequently 
known among smokers, to your knowledge, as the “ Normandi” 
cigar ? 

Ans. Yes. 

27. Do you know whether or not the “ Normanda” cigar offered 
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for sale by Ponce is frequently known to smokers by the same gen- 
eral designation ? 

Ans. I do not know whether it is or not? 

28. Did you or not, after you knew of the attempted imitation by 
Ponce of your brand of “La Normandi” cigars, cause him to be 
notified to stop his infringement? 

Ans. I think we caused him to be notified by counsel. . 

29. Did you or not advertise a general caution during the years 
1879 or 1880 against infringers of the brand of “ La Normandi” 
cigars, and was or not that caution in the name of the proprietors of 
the brand, M. Stachelberg & Co.?- 

Ans. We did, in their name. 


Cross-examination by Mm. Henry Cirirrorp, Esq., counsel 
for respondent: , 


X 30. Is not the word “ La Normandi,” as applied to cigars, an 
arbitrary or fanciful title? 

Ans. I should suppose so. , 

X 31. Were you acquainted with this brand of cigars when Mr. 
Bijur made and sold -_ ? 

Ans. I was. a 

X 32. What indicates, at the present time, on the boxes who the 
present proprietors of the brand are? 

Ans. I should suppose the trade-mark, and there is an inside 
101 label pasted on the paper inside of the cover, which, I should 
suppose, would indicate the proprietors, as well as the burnt 

brand on the bottom giving the factory number. 

X33. What did the letters “M.S.” stand for on the top of the 
box ? 

A. I never knew. 

X 34. Don’t you remember that under the word “ La Normandi,” 
burnt or stamped on the wood of the box outside, there are also the 
two letters “ M. 8.?” 

Ans. I don’t remember about that. 

X 35. Don’t you remember that somewhere on the box outside 
there are stamped or burnt thé letters “ M. S.?” 

A. I think there are on the end of the box characters which were 
intended for “M.S.,” but I never knew whether they were meant 
for that or not. 

X 36. Have you not seen boxes of these cigars having the letters 
“M. 8.” in proximity to the words “ La Normandi ?” 

Ans. Not that I can remember. 

X 37. Have you not seen boxes of these cigars having the letters 
“M.S.” either over or under or near to the words “ La Normandi?” 

Ans. Not that I remember, unless that on the end would be con- 
sidered as under. 

X 38. Where is the word “La Normandi” usually stamped on 
the boxes outside? 

Ans. On the top, near the centre. 

X 39. Is that where Bijur put the word when he sold them? 

Ans. As near as I can remember, yes. 
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X. 40. Did “La Normandi” denote the proprietorship of this 
brand when Bijur made them ? 

Ans. So far as the brand would indicate the proprietorship, it did, 
so far as I know. 

X 41. Does “ La Normandi” now indicate the present proprietor- 
ship? 

Ans. I suppose it does. : 
102 X 42. How is it possible that “ La Normandi” alone could 
atone time indicate the proprietorship of Ashur Bijur, and 
then, afterwards, without change, indicate the proprietorship of Stach- 
elberg & Co.? : : 

Ans. I don’t know as it is possible, but i suppose it to be from 
the fact that M. Stachelberg & Co. succeeded to the business of 
Bijur. 

x 43. Disregarding the shield on the boxes of the present propri- 
etors, is there anything except the “M. 8.” and “La Normandi” 
stamped upon the boxes outside by way of a trade-mark? 

Ans. There is something else on the box ; whether a trade-mark 
or not I don’t know. There isthe burnt brand on the bottom. 

X 44. What do you mean by the burnt brand on the bottom? 
Describe it. 

Ans. I mean the words required by law to be burned on to desig- 
nate the factory. 

X 45. Disregarding those words and the shield, is there anything 
else by way of a trade-mark except “ La Normandi” and the letters 
“M.S.” on the outside of the box? | 

Ans. Nothing that I remember, except what I have mentioned. 

X 46. Did you furnish the boxes that were used as exhibits of 
the “ La Normandi” brand to your counsel, Mr. Hale? 

Ans. I suppose my firm did, although I don’t know what boxes 
were used. 

X 47. Do you remember whether Bijur put “ A. B.” or “Asher 
Bijur” on the outside of his boxes or on the paper or label that was 
placed on the inside of his boxes? 

Ans. I do not. 

X 48. When was the binder changed so as to have the word “ La 
Normandi” woven into the fabric ? 

Ans. I don’t remember. 

X 49. A year or two ago, or more than that? 
103 Ans. I should think less. 
X 50. Since this suit was begun ? 

Ans. I should think it was since this suit begun. It was about 

that time. 


(Adjourned to Wednesday, 10 a. m.) 


WEDNESDAY, 10 a. m. 
X 51. When did you first put on the boxes the names of Estabrook 


& Eaton ? 
Ans. Can’t remember the exact date, but should think it was 


three years ago—as long as that. 


- 
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X 52. What part of the box did you put it on and how? 

Ans. On a label affixed to the end of the box—a lithograph of 
the firm’s signature. 

X 53. What did you put that on for? 

Ans. To familiarize the trade with our name in connection with 
the brand of “ La Normandi” cigars. 

X 54. Since that time have you used it on all of these boxes of 
“La Normandi” cigars ? 

Ans. We have. 

X 55. In this section of the country have not these “La Nor- 
mandi” cigars got to be known by the name of Estabrook & Eaton’s 
or got to be associated with the name of your firm ? 

Ans. They have, so far as we have been able to produce that 
result. : 

X 56. Do you know the meaning of the word “ Normandi?” 

Ans. | do not. 

X 57. Has not the association of your firm name increased the 
sales and enabled you to hold your customers? 

Ans. I don’t know that that has increased the sales. I 
104. don’t think that would have increased the sales if the cigars 
had not been kept up.to to the present standard. 

X 58. Do you advertise the cigars as made of any particular kind 
of tobacco or made in any particular way ; if so, how? 

Ans. We have not. 

X 59. The advertisements are subscribed with your firm name, 
are they not? 

Ans. The advertisement of the caution is done in the name of 
M. Stachelberg & Co., as near as I can remember. 

X 60. Do all of your boxes have a card inside with a cut, I be- 
lieve of the interior of cigar factory, or something of that kind, on 
top of the contents ? 

Ans. They have a paper, which I mentioned before in answer to 
a previous question, which might be called a card, pasted on the 
paper inside of the box. 

X 61. Stachelberg & Co. or Michael Stachelberg printed or stamped 
on that paper? 

Ans. I don’t remember that it did. 

X 62. I understand you to say that you have never learned what 
the “M.S.” stands for on the outside of the cigar boxes; is that so? 

Ans. I never learned that it was “ M. 8.” 

X 63. Do, you mean that you have never been able to read the 
letters ? 

Ans. I mean that they have been made in a fanciful shape, so 
that they might have been made for a fanciful character, and not 
for letters. 

X 64. Have you ever been able to read them or make them out ? 

Ans. I have thought that they were possibly meant for “ M. S.,” 
and have meant to ask the question, but have always forgotten to 
do so. 

X 65. Then, as I understand it, you have noticed these 
105 characters on the boxes and: have never been quite able to 
make them out; is that correct? 
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Ans. I have never known what they were intended for. 

X 66. Did you ever suppose that they were the initials of Michael 
Stachelberg ? 

Ans. I have supposed that they might be. 

X 67. Then, when you supposed that they might be the initials 
of Michael Stachelberg that was one of the occasions when you were 
able to read the letters, was it not? 

Ans. I didn’t know whether they were letters or not. 

X 68. If you didn’t know whether they were letters or not how 
could you suppose them to be initials of a man’s name? 

Ans. From the fact that they bore a similarity to those letters, 
which were the initials of Mr. Stachelberg’s name. 

X. 69. You have been agent of the “ La Normandi” cigars since 
1878, and as I understand you, you have not been able to decipher 
with certainty these characters up to the present time; is this cor- 
rect ? 

Ans. It is. 

X 70. Did you ever hear of the word “ Normandi” applied to 
cigars before Bijur’s use of it for that purpose ? 

Ans. No, sir. 

X 71. Did you ever hear the word “ Normanda” so applied pre- 
vious to Mr. Ponce’s use of it? 

Ans. I have. 

X 72. Did you ever hear the word “La Norma” or “ Norma” so 
applied? 

Ans. Not to what was represented to be “La Normandi,” but I 
have heard it applied to cigars. 

X 73. How long ago? 

Ans. I think as long as I have been in the business. 

X 74. It is an old brand of cigars, is it not? 

Ans. I think it is. 

X 75. Were you ever acquainted in the past with a brand of 

“ Normas” put up 250 in a box? 
106 Ans. I have seen them. 
X 76. Twenty-five in a bunch? 

Ans. Yes, sir. 

X 77. What kind of a ribbon ? 

Ans. As near as I can remember, several styles of ribbons. 

X 78. Please enumerate the styles. 

Ans. Plain yellow striped ribbon, and I think a red ribbon. 

X 79. Chocolate stripe or brown ? 

Ans. I should think it might be termed chocolate. 

X 80. Where were they sold? 

Ans. Principally from Boston. 

X 81. Were they imported or domestic? 

Ans. Those put up quarter boxes were domestic. By quarter 
boxes I mean 250 in a box—i. ¢., one-quarter of a thousand. The 
imported, | think, have been put in two or more styles, including 
100 and 250 in a box. 

X 82. Do you remember what character or symbols the domestic 
boxes bore in addition to the word “ La Norma?” 
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Ans. I do not. 

X 83. Do you remember the picture of a woman ? 

Ans. I do not. 

X 84. Since your connection with the cigar business have you 
ever seen an imported “ Normanda” brand of cigars? 

Ans. I never have. 

X 85. Have you seen a domestic brand of that name, except Mr. 
Ponce’s? 

Ans. I have not seen it. I have seen it advertised, and been told 
there was one made. 

X 86. When did you first learn of it by any means? 

Ans. As near as I can remember, as long astwelve or fifteen years 
ago. 

"x 87. Where was it advertised ? 

Ans. In Boston papers. 

X 88. Do you remember the merchant or manufacturer? 

Ans. I do not. I didn’t know the manufacturer. 
107 X 89. Did you ever see any of them exhibited? 
Ans. Do not remember that I ever did. 

X 90. Do you know in what numbers and in what description of 
boxes they were packed ? 

Ans. Only from hearsay. 

X 91. How were you informed that they were packed? 

Ans. As near as ! can remember, 250 in a box. 

X 92. Did you ever see any of the cigars ? 

Ans. Not that I remember. 

X 93. For how long a time do you think they were advertised or 
on sale in Boston ? 

Ans. I only remember of knowing of it but once. 

X 94. Do you remember in what paper the advertisement was 
made? 

Ans. I do not. 

X 95. How was your attention called to it? 

Ans. I think by seeing the advertisement. 

X 96. Was this before you became engaged in the cigar business 
or about the time? 

Ans. While I was in the cigar business, but before I had anything 
to do with the “ La Normandis.” 

X 97. Was it during the early years of your business? 

Ans. I had been in business a few years at that time. 

X 98. And at this time you had never heard, had you, of the “ La 
Normandi” brand? 

Ans. I had. 

X 99. Then at this period of twelve or fifteen years ago or so 
you were aware of the public advertisement of “La Normandi” 
and “ Normanda” as two brands of cigars, were you not? 

Ans. I was not. I did not know at that time of the ad vertise- 
ment of the “La Normandi.” 

X 100. But intelligence of the existence of this brand had in 
some way reached you? 

Ans. It had. 
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108 X 101. And asa merchant of cigars you were aware of 
them both at that time in the manner you have stated, were 
you ? 

Ans. I was. 

X 102. Do you know where the “ Normandas” were manufact- 
ured ? 

Ans. I do not. 

X 103. Were thev in bunches of twenty-five, as you were in- 
formed ? 

Ans. I don’t remember that I was told that they were, but I sup- 
pose they were. 

X 104. Then they would have to be in the long boxes, would 
they not—of necessity ? 

Ans. Not necessarily. 

X 105. Did you receive any information as to the character of 
the boxes. 

Ans. I did not. 

X 106. And do you in any way know what the shape and size of 
the boxes were? 

Ans. I do not. 

X 107. Is it not the usual and customary way of packing 250 
cigars, twenty-five in a bunch, to place the bunches side by side, so 
that they would require a box somewhat longer than wide to con- 
tain them ? 

Ans. It is done in other ways than that. 

X 108. And is not this also one of the usual and customary ways? 

Ans. It has become usual of late years. 

X 109. Have you any estimate in your mind, or can you make 
any, as to how long these “ Normanda” cigars continued in the 
market at the time of which you are speaking ? 

Ans. As near as I can remember, but a very short time. I should 
think less than a year—perhaps not longer than six months. 

X 110. Do you know anything about the subsequent history or 

fate of this brand? 
109 Ans. I do not. 

X 111. In your experience as a cigar dealer have you ever 
heard of a foreign brand called “ Normanda” or in any way been 
informed of it previous to the taking of this testimony ? 

Ans. I never knew that there was a foreign brand of that name. 

X 112. Have you ever had any knowledge in any manner of any 
other domestic “ Normanda © brand besides the one you have de- 
scribed and Mr. Ponce’s? , ! 

Ans. Not that I remember. 

X 113. Have you within recent years in any way been informed 
of a ‘“‘ La Normandi” brand besides complainants’ ? 

Ans. I have not. 

X 114. Theirs is the only one you ever knew of that name, is it? 

Ans. Only one that I can remember. 

X 115. Then, I suppose you thought IF. M. Cotton’s letter must 
have referred to Ponce’s cigars? 
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Ans. I didn’t know whether it did or not—I thought I would 
ascertain. 

X 116. You knew, did you not, from the price given in that 
letter, that those cigars could not have been the complainants’— 
and wouldn’t they ne¢essarily have been bought of you or of your 
agents ? 

Ans. I did not know that from the price. If they were the gen- 
uine “ La Normandi” cigars they would necessarily have been 
bought of us originally. Our agency is at present the head exclu- 
sive agency for New England. 

X 117. Now, if the cigars to which Cotton refers in his letter had 
come through your agency, as they must necessarily have done if 
genuine, they wouldn’t have been sold for $65, would they ? 

Ans. They might have been sold for that. 

X 118. In the ordinary course of business, would they have been 

sold for that? 
110 Ans. I should think not. 
X 119. I think you said that you instructed the attorney 
to notify Mr. Ponce of the alleged infringement, did you not? 

Ans. I think I did. 

X 120. You informed him; then, what brand of cigars, in your 
judgment, constituted the infringement? 

Ans. I informed him that I understood he was imitating the “ La 
Normandi ” cigars. 

X 121. And you told your attorney what the brand was that you 
considered an infringement, did you not? 

Ans. I don’t remember. 

X 122. “ Norma” is an old name, is it not, as applied to cigars ? 

Ans. I think “La Norma” is 

X 123. “Normanda” is an old name as applied to cigars, is it 
not ? 

Ans. Only to a limited extent and to domestic cigars. 

X 124. Packing 250 in a box, 25 in a bunch, is an old method, is 
it not? 

Ans. It is. 

X 125. Tying up with a yellow ribbon, with a chocolate or brown 
stripe in it, is an old method, is it not? 

Ans. It is. 


Redirect examination by Mr. HAte: 


R. D. 126. You have spoken of hearing of the sale of a “ Nor- 
manda” cigar some years ago; had you or not known for many 
years before that of the existence of the “ La Normandi” brand. 

Ans. I had known of it for several years. 

R. D. 127. And had it or not been well known to the trade for 
muny years before that? 

Ans. It had. 
111 R. D. 128. And had it or not been a popular brand, to 
your knowledge, before that ? 

Ans. It had, as much so as any domestic cigar that I ever knew. 

R. D. 129. And is it not, within your experience and knowledge, 
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that a popular cigar like the “La Normandi” has been often imi- 
tated ? 

Ans. I think it has in many instances. 

R. D. 130. And was or not the “ Normanda” cigar, of which you 
have spoken, put up similarly to the genuine “ La Normandi” 
cigar ? 

Ans. It was, so far as I heard. 

R. D. 131. Was or not that “Normanda” cigar, then, in your 
Opinion as an expert cigar man,an attempted imitation of the genu- 
ine “ La Normandi” cigar? 

Ans. I so considered that it was intended. 

R. D. 132. After that cigar had run a few months, as you had 
heard, do you know whether or not its going out of use was owing 
to the fact that the proprietors of the “ La Normandi” cigar took 
measures to stop that infringement ? 

Ans. Ido not. I was not then agent for Stachelberg & Co., and 
consequently do not know. 


(Int. and ans. objected to.) 


R. D. 133. Have you or not known of any “ Normanda ” cigar, 
except such as have been sold since the “ La Normandi” cigar has 
obtained popularity and such as have imitated said “ La Normandi” 
cigar? 

Ans. I have not. 

R. D. 134. The imported “ La Norma” is an old brand long out 
of use, is it not? 

Ans. I have not known of their being imported for along time. 

R. D. 135. You have stated that you have never known a “ Nor- 

manda” brand of cigars being imported. State whether or 
112 not during your familiarity with the cigar trade since 1860 

there has been any importation into this market of a “ Nor- 
manda ” cigar, and state your means of knowledge. 

Ans. There has not, to my knowledge, and I have known nearly 
all the brands—I have su posed I knew ail—that have been im- 
ported into this market. Phot attended to the custom-house busi- 
ness and have known what brands were imported in that way— 
seeing other brands there as well as my own; and I have seen the 
various price-lists issued in Havana, in which I never saw the 
“Normanda” brand mentioned, and duplicate invoices, now pre- 
sumably on file at the custom- house, I think will show that fact. 
The price-lists are supposed to contain all the brands manufactured 
in Havana, as they are compiled by the commission merchant for 
the information of his foreign customers. 

JOHN J. EATON. 


Attest: A. H. DAVIS, Examiner. 
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CoMPLAINANTS Exuispitr—. A. H. D., Ex’r. 


BippEFORD, Me., Nov, 9, 1882. 
Estabrook & Eaton. 
Gents: Those cigars I have not opened yet. I have been buy- 


| ing some in Portland for 65 per thousand—the “ La Normandie.” 


I do not feel like paying 70 when I can get them for 65. Hoping 
to hear from you, 


Yours, | F. M. COTTON. 


113 Deposition of Moses Kind, Recalled. 
Boston, Oct. 17, 1883. 


Cross-examination by Wm. Henry Crirrorp, Esq., counsel 
for respondent : 


X Int. 1. Is not the title “La Normandi” on your cigar boxes 
accompanied by the letters or the monogram “ M. 8.7” 

Ans. There is a monogram, “ M. S.,” under the words “ La Nor- 
mandi,” in an oval frame, so to speak, branded in. The whole 
thing is branded in at once by one impression of a die by the box- 
maker. | 

X 2. Do you employ a regular box-maker in your business—keep 
one steadily in employ making boxes for the “La Normandi” 
cigars ? 

Ans. Since my connection with the firm there has been but one 
box-maker that has made these boxes for us. 

X 3. And he has the stamp in his possession and burns in one of 
these impressions upon each box for you, as your agent in this 
business, does he not ? 

Ans. Yes, sir. 


Redirect examination by Mr. Hate: 


R. D. 4. Have you or not had your attention called to a state- 
ment that certain cigars called “La Normandi” have been sold to 
Twitchell, Champlin & Co., Portland, by a certain New York house? 

Ans. My attention was called to such a statement. 

R. D. 5. In what manner? 

Ans. I received a letter from Estabrook & Eaton, in which they 

informed me that this Portland firm, Twitchell & Champ- 
114 lin, had purchased cigars under the brand “La Normandi” 
from a New York manufacturer named George H. Lowerre. 

R. D. 6. State, if you know, whether or not said Lowerre did 
manufacture or sell some cigars under that name, and whether or 
not he is still doing so, and state what you did in the premises. 

Ans. Mr. Lowerre admitted to me that he had sold some cigars 
under the brand “ La Normandi.” I would state that upon receipt 
of the letter from Estabrook & Eaton informing me of this sale to 
Twitchell & Champlin I wrote to Mr. Lowerre, informing him of 
my knowledge of this sale; that we considered the words “ La Nor. 
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mandi” to be our exclusive trade-mark, and that unless he would 


stop putting cigars under that brand we would sue him for infringe- — 


ment of our rights. I have an impression—I wouldn’t like to say 
distinctly under oath that it is so—that Mr. Lowerre sent me a 
letter saying that he was not aware that he was infringing on any- 
body’s rights, and would be very careful hereafter not to sell any 
cigars under that brand. He either wrote this to me or said it 
verbally when he called at our office. (The bill, dated Aug. 7, 1882, 
showing the sale of 5,000 “La Normandi” cigars to Twitchell, 
Champlin & Co. by Pauline Cigar Factory, George H. Lowerre, is 
exhibited to witness.) Lowerre is no longer selling “La Nor- 
mandi” cigars. He has gone out of the cigar business. I never 
knew of his selling “ La Normandi ” cigars after my notifying him. 

7. State whether or not you have known of other imitators and 
alleged infringers since you have been a member of the firm of M. 
Stachelberg & Co., and state in detail what you have done in the 
premises. 

Ans. Since my connection with the firm whenever we have heard 
of any imitation of the brand “ La Normandi” being put on the 
market we at first contented ourselves with writing to the makers of 

such imitations, cautioning them that they were infringing 
115 = on our rights, and this always had the effect, to the best of 

my knowledge, of causing these imitations to disappear. Our 
agent, in the early part of my connection with the firm, one Henry 
Nelson, had instructions from us to keep us informed as to these im- 
itations,and one of our reasons of dissatisfaction with his agency was 
that he was very dilatory in informing us of these things. Since 
January 1, 1878, Estabrook & Eaton have been our sole agents for 
the Eastern States for the sale of the “ La Normandi” cigars, and 
have kept us better informed as to the imitations of our brand. 
They finally became so numerous that we instructed Estabrook & 
Eaton to retain counsel in Boston, and apply to him to take such 
steps as he, in his judgment, would deem necessary to stop the in- 
fringements. 

8. In all cases, when you have known of imitations, have you or 
not taken steps to stop them ? 

Ans. We have. 

9. When did you first know that Ponce, the respondent, was offer- 
ing for sale a brand of cigars which you claim to be an infringe- 
ment of your “ La Normandi?” 

Ans. Very shortly before the beginning of this suit. 

10. Did you ever have any knowledge before the beginning of 
this suit that Ponce manufactured or claimed to have manufactured 
“ Normanda” cigars about the years 1869 and 1871? 

Ans. I never heard of Mr. Ponce until shortly before the begin- 
ning of this suit, and I never heard the word “ Normanda” applied 
to a brand of cigars until that time. 

11. For how long have you been acquainted with the cigar trade 
in New York city and with the various brands of cigars made and 
sold there, and how familiarly and thoroughly have you known 
that trade? 
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Ans. I have been in the cigar business since January 1, 1873. I 
think I am pretty active, and as a fair man of business naturally 
come in contact with other business men, see goods of their 
116 manufacture, hear agents of different manufacturers speak of 
their brandsyand acquire such information as any man of 
ordinary intelligence naturally acquires in eleven years. 
MOSES KIND. 
Attest: A. H. DAVIS, Examiner. 


Deposition of Frank W. Kinsman, Jr. 


PorTLAND, Oct. 25, 1883. 


Direct examination by CLARENCE Hate, Esq., counsel for 
complainants : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Frank W. Kinsman; 25 years; Augusta; dealer in pro- 
prietary medicines. 

2. In what firm are you a member ? 

Ans. F. W. Kinsman & Co. 

3. When, if ever, did you-live in Portland, and in what business 
and firm were you ? | 

Ans. From the 9th of December, 1881, until the 7th of June, 
1883; in the drug business, in the firm of Guppy, Kinsman & 
Alden. 

‘ 4. Are you familiar with the brand of “ La Normandi” cigars of 
which Estabrook & Eaton are agents; and, if so, how long have you 
been so familiar? 

Ans. Iam familiar and have been familiar with it for six years. 
I have sold it for five years—sold it to last June. 

5. Were you or not familiar with the brands of cigars sold in 
Portland during the time of your doing business here—from 1881 


to June, 1883 ? 
117 Ans. Fairly so. 


6. What kind of a cigar was the “ La Normandi;” was it 
or not a favorite with the public? 

Ans. It was a favorite with the public, and I considered it a very 
nice cigar. 

7. During the time you did business in Portland did you or not 
have your attention drawn to the fact that Ernesto Ponce-was adver- 
tising and selling cigars under a name or names similar to “ La 

“o Normandi;” if yes, under what names, and what drew your atten- 
tion to the fact ? 

Ans. I did. He sold a cigar under the name of “ Normanda.” 
| People used to come in and call for Ponce’s “ La Normanda.” Peo- 
| ple used to say that our “ Normandis” were ever so much better 
than Ponce’s, and wanted to know if they were not all made by the 
same firm. 

8. To the best of your knowledge, were customers accustomed to 
purchase Ponce’s “ Normanda,” supposing it to be the brand of 
“ La Normandi ” cigars ? 
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Ans. I should say they were. 

9. Were you familiar with the brand of cigars called “ Normanda,” 
manufactured by Ponce? 

Ans. I was. 

10. State the resemblances between the “ Normanda” cigars and 

the “ Normandi.” 

Ans. Nearly the same size, color, diameter, and length. They 
were put in the same sized boxes, the same number in each bunch, 
and were tied with ribbons of the same size and nearly, if not quite, 
of the same color. . 

11. Comparing the quality of the two cigars, which was the bet- 
ter, and in what respect? 

Ans. Estabrook & Eaton’s “ Normandi” was much finer in 
flavor ; in my opinion, made of better stock. 

12. How long have you been in the cigar business and familiar 

with the brands of cigars? 
118 Ans. Six years, and familiar with brands of cigars for that 
time. 

13. When did you first know that Ponce was selling “ Normanda” 
cigars ? 

Ans. In February, 1882. 

14. Whether or. not, in your opinion, the cigars sold by Ponce, 
called “ Normanda,” in their appearance and in the method of their 
putting up were calculated to deceive the public and smokers into 
supposing that said cigars were genuine “ La Normandi” cigars. 

Ans. [ should say others than experts would be deceived in them. 
The majority of smokers would be. 


Cross-examination by Wm. Henry Ciirrorp, Esq., counsel 
for respondent : 


X 15. Are not the “ Normandi” cigars generally known as Esta- 
brook & Eaton’s in this section? 

Ans. I should say only among experts, not generally. 

X 16. Is not Estabrook & Eaton branded on the boxes? 

Ans. They have a sticker with their business card on every box. 

X 17. Are there not tablets of some dark material with the words 
“ Estabrook & Eaton’s La Normandi” on them sent round to the 
dealers and to be found in cigar shops and apothecary windows 
where these cigars are sold ? 

Ans. We had them and I have seen them in many other places; 
wooden block letters upon a tablet about eighteen inches long by 
five wide. . | 

X 18. In the ordinary course of retail dealing of cigars to smokers 
how do smokers generally make known what they want—for ex- 
ample, is it not the most usual way for a man who is not smoking 
any particular brand continuously to say, “I want a ten or five cent 

cigar, medium, mild, or strong,” as the case may be? 
119 Ans. It is a very common occurrence for parties having a 
cigar store in a thoroughfare to have a great deal of trade 
where no particular brand is mentioned... In places where there is 
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an established trade customers generally call for such or such a 
brand, giving the name or a part of it. 

X 19. In the last branch of your last answer you mean where men 
are accustomed daily to buy their cigars at the same shop and to 
ask for those cigars by the name of the brand, do you not? 

Ans. Yes. 

X 20. These are cases, are they not, where smokers have be- 
come acquainted with and fond of a particular brand and therefore 
call for it ? 

Ans. Yes. : 

X 21. Then, again, if a purchaser, having no particular prefer- 
ence for any special brand, asks for a cigar of such and such a qual- 
ity, of such and such a price, in general terms, does or not the 
dealer usually recommend some brand of cigar, such as he thinks 
will meet his wants, and is not the sale made in that case in that 
way ? 

Ans. He does, and it is. 

X 22. We have now got three classes of buyers for immediate 
smoking: First, those who name the price and strength of the cigar ; 
second, those who have a preference for some particular brand, 
which they name; and, third, those who describe the cigar and leave 
it to the judgment of the seller to suit them. Do you think of any 
other class of retail buyers besides these three? If so, please de- 
scribe it. 

Ans. I know of no other. 

X 224. That classification pretty accurately describes, does it not, 
the various classes of buyers that drop into a retail cigar store to 
buy cigars for immediate smoking ? 

Ans. It does. 

X 23. You class as experts in brands of cigars, do you not, such 

men as Mr. Schlotterbeck, yourself, and Dr. Dana? 
120 Ans. Yes; dealers and ex-dealers. 

X 24. Take such men as we have named, and would there 
be any danger of their buying boxes of “ E. P. Normanda” in the 
belief that they were “ Estabrook & Eaton’s.La Normandi”—. e., 
are they the class of men that would be likely to be deceived ? 

Ans. Not in the regular way of business—. e.,in buying them by 
the box. 


Redirect by Mr. HALE: 


R. D. 25. You have referred to the factthat cigars are often known 
by a part of the full name of the brand by the general smoker in 
inquiring for a cigar. By what name was the genuine “ La Nor- 
mandi” cigar often known by smokers who came into your shop to 
buy a cigar of that brand? 

Ans. “ Normand-er.” They would lay down a piece of money 
and say, I want a Normander cigar. 

R. D. 26. Then would or not the cigar of Ponce called “ Nor- 
manda ” be pronounced, in general smokers’ talk, precisely like the 
genuine “ La Normandi” cigar? 

Ans. It would, by parties not knowing the difference. 
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R. D. 27. And might or not retail dealers—by this identity of pro- 
nunciation—deceive the average smoker and palm off a spurious 
cigar for a genuine one? 

Ans. I should say they could, if so disposed. 

R. D. 28. And is there or not great liability of deception to the 
average smoker in this way ? 

Ans. There is. 

| F. W. KINSMAN, Jr. 
Attest: A. H. DAVIS, Examiner. 


a Deposition of Frahk O. Merrill. 
PoRTLAND, Oct. 26, 1883. 


Direct examination by Clarence HA eg, Esq., counsel for 
complainants: 


Int. 1. State your name, age, residence, and occupation. 

Ans. Frank O. Merrill; 33 years old; Portland, Me.; marble 
business. : | 

2. What was your occupation during the years from 1870 to 1872? 

Ans. In 1870 I worked for Mr. Ponce at his store, on Exchange 
street, as clerk in the sale of cigars. I went to work for him in 1869, 
the first year that he was on Exchange street. I worked the fall of 
1869 and a part of the year 1870. I worked for him twice. . In 1871 
I worked from New Years till the fall of that year. 

3. During the time when you were working for Mr. Ponce, as you 
have testified, were you familiar with the names of the different 
brands of cigars sold in his store? 

Ans. I was at the time. 

4. During that time were cigars sold at Mr. Ponce’s store, to the 
best of your knowledge and belief, by the name of “ Normanda” or 
“KE. P. Normanda?” 

Ans. No, sir. 


Cross-examination by Wm. Henry Crirrorp, Esq., counsel 
for respondent: 


X 5. Do you now remember any of the brands of cigars that were 
then sold? 


Ans. I do. 
X 6 Name some. 
122 Ans. Figaro, Conchas, Square Thing—that is about all I re- 


member just now. 

X 7. How many different brands should you estimate were in the 
stock at that time? 

Ans. I should think from 12 to 15. : 

X 8. Do you testify positively that out of the ten or a dozen that 
you have forgotten you know there was no “ Normanda” then ? 

Ans. I would not, though I never heard of the name until within 
a few vears. 

X 9. Mr. Ponce was engaged in the manufacture of cigars in other 
places or buildings, was he not, at this time ? 
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Ans. He was. 

X 10. You did not know, did you, all that was done at those places 
in the way of manufacture? 

Ans. I did not. 

X 11. Then you don’t swear that Mr. Ponce did not manufacture 
or sell any “ Normanda” cigars, do you, but simply that you do not 
now remember it? 

Ans. I don’t remember of ever seeing or hearing or having any 
call for that cigar. 

X 12. With your limited recollection and knowledge of Mr. Ponce’s 
manufacturing, do you or not testify that he did not manufacture or 
sell any “ Normanda” cigars? 

Ans. He did not, to my recollection. 

X 13. Did you have anything to do with the store on Congress 
street—tending or selling cigars? 

Ans. I did at short times. I would go there and stop an hour or 
two. 

X 14. Had some difficulty with Mr. Ponce, haven’t you? 

Ans. I don’t know in what way. I left him; that’sall. Weused 
to have spats every little while. 

X 15. Did you or not inform against Mr. Ponce at the internal 
revenue office? 


Ans. I did not. 
123 Redirect by Mr. Hate: 


R. D. 16. You have been asked and have testified as to the brand 
“Square Thing.” Do you or not remember whether or not Ponce 
attempted to imitate that brand when you were in his employ? 

Ans. He used to sell some of his own manufacture under that 


name. 
FRANK O. MERRILL. 
Attest: A. H. DAVIS, Examiner. 


Deposition of Wendel Kirsch. 
PORTLAND, Oct. 26, 1883. 


Direct examination by CLARENCE Hate, Esq., counsel for 
complainants: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Wendel Kirsch; 42 years old; Portland, Me.; dealer in to- 
bacco, pipes, and cigars. 

2. Are you familiar with the different brands of cigars manufact- 
ured and sold in Portland? 

Ans. Yes; Iam familiar with all the prominent and public brands 
in use here in Portland, and have been since about 1870 or 1871. 

3. Are you familiar with cigars sold by Ernesto Ponce, called 
“Normanda?” If yes, since when have you known said cigars to 
be manufactured and sold by said Ponce? 

Ans. Yes; for about two years, more or less. 
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4, Did you ever know of Ponce’s manufacturing and selling such 
cigars until about two years ago? 
124 Ans. No, sir; it never came to my knowledge. 
5. Did you have opportunities for knowing if Ponce manu- 
factured and sold such cigars previous to about two years ago ? 

Ans. Yes; the same before two years ago, as I have within two 
years. 

6. State whether or not you are familiar with the genuine “ La 
Normandi” cigar of which Estabrook & Eaton are agents. 

Ans. Yes; I sold them myself in time past. 

7. State whether or not the “Normanda” cigars sold by Ponce 
resemble the “ La Normandi;” and, if yes, in what cuattnelaen ? 

Ans. Yes; in the style of box, the size of the cigars, the way they 
are put up, their length, the ribbons, and the general appearance. 

8. State whether or not the “ Normanda” cigars sold by Ponce, in 
their appearance and in their style of putting up and in the simi- 
larity of their name, are calculated to deceive and, in your opinion, 
do deceive the public and smokers in general into supposing that 
those cigars are genuine “ La Normandi” cigars ? 

Ans. I should consider it so. 


Cross-examination by Wm. Henry Ciirrorp, Esq.: 


X 9. Have you sold both kinds? 

Ans. No; I never sold any of Ponce’s. 

X 10. Then, of course, you don’t know how people call for Ponce’s 
cigars when they buy them to smoke or how the public and smokers 
in general call for them ? 

Aus. No, sir. 

X 11. Then, of course, you do not know whether any of the pub- 
lic and smokers in general have ever been deceived in the purchas- 
ing of Ponce’s cigars, do you ? 

Ans. I do not. 

WENDEL KIRSCH. 


Attest: A. H. DAVIS, Examiner. 


125 Evidence for Respondent. 
Deposition of Ernesto Ponce. 


Direct examination by Wit~t1AM Henry CLIFForD, counsel 
for respondent. 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Ernesto Ponce; 41 years old; Portland, Maine; tobacconist 
and cigar dealer. 

2. Do you also furnish stock to manufacturers and have cigars 
made specially for you? 
Ans. Yes. 
3. How long have you been connected with the cigar business ? 
Ans. Twenty-eight years. 
4. How long were you engaged in the business in Cuba? 
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Ans. About seven years. 

5. Since that time where have you been ? 

Ans. Portland, Me. 

6. How long have you been in this country? 

Ans. About sixteen years. 

7. Do you know Manuel Caro and Alonzo Cuétara? 

Ans. Yes. 

8.. How long have you known them ? 

Ans. About fifteen years. 

9. Were they ever employed by you; and, if so, where and how 
long ago? 

Ans. About 12 or 15 years ago, or Congress street, Portland, Me. 

10. Was it on Congress street, Portland, or Exchange street? 
126 Ans. It was in both places. 

11. Did you then manufacture and sell any cigars marked 
with the word “ Normanda?” 

Ans. Yes, sir. 

12. Where was this word marked and in what kind of letters? 

Ans. On the top of the boxes—on the cover in stencilled letters— 
with ink. 

13. How long did you continue to manufacture that brand of 
cigars at that time? 

Ans. For a year or so. 

14. Down to about what year? 

Ans. Between 1870 or 1871. 

15. What time did you go out of business at this time? 

Ans. In the year 1875. 

16. Did you continue to mark cigars with the word “ Normanda” 
upon the boxes from time to time until 1875, when you went out of 
business ? 

Ans. Yes. 

17. What did you do with your business in 1875? 

Ans. I sold out to Leavitt & Daily. 

18. When, if at all, did you go into the cigar business again in 
Portland ? 

Ans. About five years afterward—about four and a half. 

19. Did you sell your stock to Leavitt & Daily? 

Ans. Yes, sir. 

20. Were there any of the “ Normanda” cigars in the old stock 
you sold to them; if so, how many? 

A. Yes; some; I can’t recollect how many. 

21. When you went back into business—four or five years after- 
wards—did you begin to sell the “ Normanda” cigars again? 

Ans. Yes, sir; a year or a year and a half after the start. 

22. Why didn’t you begin to deal in them immediately ? 

Ans. Because I hadn’t any leaf tobacco that suited me for these 

cigars. 
127 23. Were these cigars made by yourself, or did you pur- 
chase the stock and put it into the hands of a manufacturer? 

Ans. I purchased stock and put in into the hands of another man 
to manufacture for me when he did not himself have stock that 
11—311 
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suited me. When he had it I let him manufacture frown his own 
stock. 

24. Did you hear the testimony of Foster and Doyle in behalf of 
the complainants that was given here yesterday ? 

Ans. | did. 

25. They stated, I believe, that no “ Normanda” cigars in 1880 or 
1881 were made in your shop. Is that correct? 

Ans. The cigars were not made in my shop in Portland in 1880 
and 1881, but were made for me in Boston. 

26. How soon were they sold in the shop in Portland after 1880 ? 

Ans. I sold some in the latter part of 1881 and in 1882 and 
1883. 

27. How many years ago were you in the cigar business in Cuba? 

Ans. Twenty-eight years ago, as clerk; in 1855. 

28. Did you make and sell any cigars of the brand of “ Nor- 
manda” in Cuba? 

Ans. Yes, sir. 

29. How many years ago? 

Ans. About twenty-three years ago; at Havana. 

30. Did you know of any one else that made them in Havana or 
in Cuba? 

Ans. My brother and I made them, and other parties made them 
there before we did. 

31. Who were the other parties, and about how long ago did they 
make them? 

Ans. A man by the name of Martinez I knew to have made 

them. It was a common brand; anybody could make them. 
128 32. To whom did you and your brother sell your “ Nor- 
manda” cigars? 

Ans. Sold them everywhere; in the city; to sea captains, and to 
agents who took them to the United States and to Europe. 

33. What other words or letters besides “ Normanda” have you 
marked on your “ Normanda” boxes in this country ? 

Ans. No other letters, except sometimes “ E. P.” or “ E. Ponce.” 

34. Have you ever sold in this country a box of the “ Normanda” 
cigars without putting on it “ E. P.” or “ E. Ponce?” 

Ans. No, sir. 

35. What have you printed on the caution label ? 

Ans. E. Ponce, proprietor. : 

36. Have you also, sometimes, in addition to “ E. Ponce” on the 
caution label, put “ E. P.” or “ E. Ponce” over, under, or near to the 
word “ Normanda” on the box? 

Ans. Yes. 

37. What kind of boxes, what shape, and usually holding how 
many cigars has this word “Normanda” been applied to, so far 
as you have noticed it? 

Ans. To the long box, holding 250 cigars, in ten bunches of 25 
cigars each. 

38. Does the word “ Normanda” in the tobacco trade mean any 
particular kind or quality of tobacco ? 

Ans. No, sir. 


seme eassineaatitt 
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39. Does it mean any particular kind or grade of cigars? 

Ans. No, sir. 

40. Take Complainants’ Exhibit 1 and look at the registered 
trade-mark and state what there is in it that shows you what 
quality of cigars ought to be in that box. 

Ans. I can’t see what kind of cigars ought to be in that box. 

That word is the name of a place. 
129 41. What word do you refer to? 
Ans. “ La Normandi.” 

42. What is the meaning of “ Normandi?” 

Ans. It is a place in France. 

43. Is it the Spanish for the province of Normandy, in France? 

Ans. Yes. 

44. Translate the words “ La Normanda.” 

Ans. It means a woman that lives in Normandy—the Norman 
woman. 

45. Look at Respondent’s Exhibit A and state what that is—I 
mean whose brand is that and where were the cigars made? 

Ans. Made in Philadelphia—La Rosa cigar factory, No. 19. 

46. How long have you known those to be in the market ? 

Ans. Over four years. 

47. How many years have you known the brand “ La Norma,” 
Cuba and in this country ? 

Ans. Ever since | have been in business. 

48. Do you know a Mr. Hyams and a Mr. L. P. Benet? 

Ans. I know well Mr. Benet, and Mr. Hyams only by sight. 

49. Are they cigar manufacturers and dealers ? 

Ans. They are, both, in Boston—Benet on Doane street and 
Hyams on Washington street. 

50. State if you have expended any money in advertising your 


“ Normanda” cigars and getting them upon the market. 


Ans. Yes; considerable. 

51. State what name your “ Normanda ” cigars are called by and 
how you advertise them, by signs on your shop and otherwise. I 
mean is it “ Normanda” alone or “ E. P. Normanda” or “ E. Ponce 
Normanda?” 

Ans. I advertise them, by “ E. P. Normnanda” and by “ E. Ponce 
Normanda.” 


130 Cross-examination by CrArence Hate, Esq., counsel for 
complainants: 

X 52. What was your business previous to 1855? 

Ans. Going to school in Spain. 

X 53. Where were you born? 

Ans. At Santaander, Spain. 

X 54. Did you go from school in Spain directly into the cigar 
business in Cuba? 

Ans. I came from Spain to Cuba and went directly into a cigar 
store as clerk. 

X 55. Whose cigar store? 
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Ans. Mr. Antonio Gonzales, Calle de la Maloja; the number was 
either 38 or 48 I can’t tell which. 

X 56. How recently have you been in Havana? 

Ans. I was there two years ago last winter. 

X 57. Was Gonzales at that time a manufacturer of cigars at the 
same place ? 

Ans. Not at the same place. His place was Calle Mon Rique; I 
can’t tell the number. 

X 58. Did Gonzales ever sell “ Normanda” cigars, to your knowl- 
edge? 

Ans. Yes. 

X 59. When? 

Ans. Before my brother and I took up the manufacture of cigars. 


(Witness says he has misunderstood, and thought the questions 
referred to Martinez.) 


Gonzales never sold “ Normanda” cigars, to my knowledge. I 
don’t know where Gonzales was two years ago. He was said to be 
in Europe, but his place of business was as I have stated in answer 
to X 57—that is, his sign was there. 

X 60. Was Gonzales familiar with the different brands of cigars 
sold in Havana? 

Ans. I suppose he was; he ought to be. 
131 X 61. What was Martinez’s name, and what became of 
him ? 

Ans. Antonio Martinez. He died about 1858. 

X 62. What was your brother’s name who manufactured cigars 
with you, and what has become of him ? 

Ans. His name was Manuel Ponce. He is in Spain. 

X 63: When you were in Havana two years ago was the “ Nor- 
manda” brand of cigars still manufactured and sold there? 

Ans. I couldn’t tell. 

X 64. How lately have you known that brand to be manufactured 
and sold in Havana? 

Ans. Eighteen years ago—about 1865. 

X 65. Who manufactured and sold them in Havana then ? 

Ans. We—my brother and I—manufactured them, and some 
others. 

X 66. What others? 

Ans. I couldn’t tell what others. 

X 67. Can you name any man now living who manufactured or 
sold cigars called “ Normanda” in Havana? 

Ans. I cannot. 

X 68. Who worked for yourself and your brother while you were 
manufacturing said brand of cigars? 

Ans. Thirteen or fourteen men. I can’t name more than three. 
One was Jemenes; another was Grazca. 

A 69. Do you know their first names and where the men are? 

Ans. No. 

X 70. Do you know the name and address of any man now living 
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anywhere who knows that you manufactured “ Normanda” cigars 
in Cuba? 

Ans. No. 

X 71. During what years did you manufacture “ Normanda” 
cigars in Havana, and where? 

Ans. From 1861 to 1865; Calie Maloja; either No. 38 or 48. 
132 X 72. Was that brand of cigars generally sold and known 
to the trade in Havana at that time? 

Ans. Not a great deal. 

X 73. Give the name and address of any man now living any- 
where who was familiar with the brand of “ Normanda” cigars in 
Havana from 1861 to 1865 or at any time since then? 

Ans. I cannot name any one. 

X 74. Do you know any man now living who knows that you 
imported “ Normanda” cigars into this country from Cuba? 

Ans. I do not. 


(Adjourned to 10 a. m., Thursday.) 
OcToBeR 11, 1883. 
X 75. About how many “ Normanda” cigars did you and your 
brother manufacture per year in Cuba? 
Ans. Can’t tell exactly; forty or fifty thousand a year—that brand. 
X 76. To whom did you sell? 
Ans. To everybody that came to buy; cannot name any particular 
person. I can’t remember any name. 
X 77. When did you first manufacture “ Normanda” cigars in 
America ? 
Ans. About 1870-’71. 
X 78. Where? 
Ans. On Congress street, next to the city building, in Portland. 
X 79. Who worked for you jn such manufacture? 
Ans. I had six or seven workmen; Alonso Cuitara, Eman- 
133 ~=uel Caro. I can’t remember the names of the others; there 
was a woman and a Chinaman. There was another man by 
the name of Tuero, who is out West somewhere. 
X 80. How many years did you continue the manufacture of those 
cigars in Portland, and how many per year did you manufacture? 
Ans. From a year and a half to two years; about 200 cigars a 
day through the year, on the average. 
X 81. To whom did you sell? 
Ans. We sold at retail in the store, and to some customers a bunch 


‘ata time. 


X 82. Did you sell to any retail traders or to anybody by the 
quantity ? 

Ans. I may have done so, but I can’t remember the name of any- 
body to whom I so sold. 

X 83. Can you remember the name of anybody now living any- 
where to whom you sold bunches of such cigars? 

Ans. I couldn’t place any name in particular. I sell cigars now 
to a customer who buys cigars almost every day, whose name I do 
not know. 
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X 84. Were the cigars manufactured by you in 1870 and 1871 
marked “ Normanda” or “ E. P. Normanda?” 

Ans. Marked “ Normanda” on the top of the box, in stencil; then 
“FE. Ponce” on the caution label stuck on the box. 

X 85. When did you begin to sell cigars in your store marked 
“Normanda” or “ E. P. Normanda” after you bought out Watts ? 

Ans. I think in the fall of 1881. 

X 86. How many “ Normanda” cigars or “E. P. Normanda’ 
cigars did you sell in the year 1881 ? 

Ans. I can’t tell you exactly. 

X 87. About how many? 

Ans. Well, averaging from eight to ten thousand a month for 

about four or five months of the year 1881. 
134 X 88. How many “ Normanda” cigars did you sell in the 
year 1882. 

Ans. I can’t tell exactly. 

X 89. About how many? 

Ans. May have sold from 75 to 100 thousand in that year. 

X 90. Is that the best estimate you can make of the number that 
you sold ? 

Ans. Yes. | 

X 91. About how many have you sold during the past year ? 

Ans. May have sold 40,000 this year, perhaps, according to the 
best estimate I can make. 

X 92. As soon as you began tosell them in 1881 did you sell them 
to retail dealers as well as to individuals in your store, at the corner 
of Exchange and Middle streets ? 

Ans. I did. 

X 93. Name some of the retail dealers to whom you so sold. 

Ans. I can’t tell the name of anybody in particular. If you want 
me to look over my books I will do so. | 

X 94. Will you look over your books for names of those dealers 
to whom you sold “ Normanda” cigars in 1881 and 1882 and report 
at this afternoon session ? : 

Ans. I will. 

X 95. During the year 1881 did you sell more of said cigars to 
retail dealers or to customers to whom you sold over vour counter 
in your store? 

Ans. I couldn’t tell which I sold the most to—retail dealers or to 
customers over the counter—that year. 

X 96. When you began to manufacture “ Normanda” cigars in 
1881 why did you put the letters “E. P.” over the word “ Nor- 
manda,” although you had formerly used only the word “ Nor- 
manda?” 

Ans. To distinguish my cigars from others, because this other 
manufacturer in Boston manufactured the same name of cigars 

twenty years ago. 
135 X 97. When did you first hear of complainants’ brand of 
“ La Normandi” cigars ? 
Ans. Six years ago, I guess. 
X 98. Did you ever sell them at your store? 


’ 


| 
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Ans. No, sir. 

X 99. Do you recognize boxes marked “ Complainants’ Exhibit 
2, A. H. D., Ex’r,” and “ Respondent’s Exhibit C, A. H. D., Ex’r,” 
as boxes containing,or which have contained your “ Normanda” 
cigars ? 

Ans. Yes, sir. 

X 100. You have spoken of your familiarity with the pronuncia- 
tion and meaning of the words “ La Normandi.” State, as near as 
you can, how these words are pronounced in pure Spanish. 

Ans. Lar Normandee-ar. 

X 101. Did you know the price of complainants’ brand of “ La 
Normandi ” cigars in 1881? 

Ans. I heard it. 

X 102. Have you ever sold, within the past three years, more 
than one brand of “ Normanda” cigars ? 

Ans. No, sir. 

X 103. At what average price during the past three years? 

Ans. $60 in small quantities—$55 in large quantities. 

X 104. Do you still sell “ Normanda” cigars in your store? 

Ans. Yes. | 

X 105. Will you produce a buneh of your “ Normanda” cigars, 
such as you sell in your store, to be made an exhibit in this case? 

Ans. I will; but the cigars in Complainants’ Exhibit 2 are the 
same as I now sell. 

X 106. Please examine paper marked “ Complainants’ Exhibit 
4, A. H. D., Ex’r,” and state if it is your affidavit used on prelim- 
inary hearing in this case. 

Ans. It is. 


136 (The same is offered by complainants and made a part of 
this deposition.) 

X 107. How many “ Normanda” cigars did you sell to Leavitt & 
Daly ? | 

Ans. I know there were some; I can’t tell how many. 

X 108. About how many—your best estimate. 

Ans. It may be a box and a half. The most of the “ Normanda” 
cigars I had were open in the show-case, for retail trade. 
X 109. Where are Leavitt & Daly? 
Ans. I have heard that Daly is in Colorado; I don’t know where. 
don’t know where Leavitt is. 
X 110. Did Leavitt & Daly sell out to Watts? 
Ans. Yes. 
X 111. When? 
Ans. Leavitt & Daly bought me out in ’75, and they kept the 
store about two years and a half and then sold it to H. L. Watts. 

X 112. How many “ Normanda” cigars were there in the stock 
when you bought it back from Watts? 

Ans. I don’t think there were any. 

X 113. Do you know whether or not there were any in the stock 
when Watts bought of Leavitt & Daly ? 

Ans. I do not know. 


ae 
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X 114. Did Watts sell any “ Normanda” cigars? 
Ans. I don’t know anything about what he sold. 


(Adjourned to 3 p. m.) 


X 115. Did you examine your books and find whether or not you 
sold to retail dealersany “ Normanda” cigars in 1881? If yes, state 
with what result. 

Ans. Yes; but I do not find any record to retail dealers in 1881. 

I did sell at retail in my store in 1881. 
137 X 116. To whom did you sell in 1882? 

Ans. To United States Hotel and to Mr. Hodson, Portland 
street, in this city, and to a good many others out of town. I can’t 
remember the names without examining my books further. 

X 117. Do you produce a bunch of your “ Normanda” cigars such 
as you are now accustomed to sell in your store ? 

Ans. Yes; I do.’ 


(Said bunch introduced and marked “ Complainants’ Exhibit 5 
A. H. D., Ex’r.”) 


Redirect examination by Wm. Henry Crirrorp, Esq., counsel 
for respondent: 


R. D. 118. You were asked in the direct examination why you put 
“FE. P.” or “ E. Ponce” on the boxes containing your “ Normanda ” 
cigars. Please state fully why you always do that. 

Ans. I do that because there were one or two other houses in Bos- 
ton making “ Normanda ” cigars, and I put “ E. P.” or “ E. Ponce” 
on the top of the box to distinguish mine from those. 

R. D. 119. Have you ever seen any of the Michael Stachelberg 

aos, La Normandi’—where the boxes did not have the letters 

1.8.” together with “ La Normandi?” 

Ans. I never saw their make without the “ M.S8.,” but I have seen 
other houses’ cigars of that name—* La Normandi ”’—without the 
a. ©.” 

R. D. 120. What was the name of that house and where were the 
cigars made and how long ago? 

Ans. I can’t tell the name of that house; I have lost their card. 
It was a New York house, and the cigars were sold here in town from 
a year to a year anda half ago. 

R. D. 121. Will you look at the exhibits, Portland Argus, Decem- 
ber 20, 1882, and Evening Item, April 1, 1882, copies of which may 

be made by the examiner, for printing, an which were intro- 
138 duced by the complainants at the preliminary hearing, and 

state if that shows the way in which and the name by which 
you always advertised this brand of cigars ? 

Ans. It does. 

R. D. 122. Look at the copy of the Lyceum Lorgnette, introduced 
by the complainants at the same hearing, and state if the advertise- 
ment thereon, “Call for E. Ponce’s Normanda cigars,” is also your 
usual form of advertising these cigars. 

Ans. Yes, sir. 
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(The respondent also introduces in evidence the following letter, 
introduced by complainants at the same preliminary hearing :) 


R. D. 123.— 
Boston, April 10, 1882. 
Mr. E. Ponce. 
Dear Str: Your advertisement and use of the name of E. Ponce’s 
Normanda cigars is an infringement of our trade-mark, for which 


we shall hold you accountable unless its use is discontinued at 
once. 


Yours respectfully, ESTABROOK & EATON, 
By their attorney, GODFREY MORSE, 
Per J. E. L. 


Was not that a copy of the notice which you received of the in- 
tention of the parties complainant to bring this suit against you? 
Ans. It was. 


(Respondent now introduces the advertisements—to be copied by 
the examiner—referred to in int. 121, to be marked, respectively, “ Re- 
spondent’s Exhibits D and E,” which are as follows:) 


RESPONDENT'S Exuipit D. A. H. D., Ex’r. 


BEST BARGAINS EVER OFFERED IN THIS CITY! 


Anybody intending to make presents, it will pay them to get E. 

Ponce’s prices on meerschaum pipes and smokers’ articles in 

general. The largest and best-selected stock in the city at 

139 the lowest prices. There is nothing which would be more 
acceptable to a gentleman than a box of his celebrated 


“E. P.” NORMANDA CIGARS 
(The best cigar in the market for the money). 
I still manufacture them, and shall continue to as their 
popularity demands. 
E. PONCE, 


Cor. ExcHANGE AND MIDDLE Svs., 
OPP. POST OFFICE. 


ReESPONDENT’s Exuipit E. A. H. D., Ex’r. 
ADVICE TO SMOKERS! 


If you want to smoke the best 10-cent cigar in Portland call for 
E. Ponce’s Normanda. Something new; made of the best long 
Havana stock. 

Canada money and all foreign coins taken for full value in trade. 


E. PONCE, 
Cor. MIDDLE AND EXCHANGE Sts., 


AND 87 CoMMERCIAL St., PorTLAND, ME. 
12—311 
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R. D. 124. Please state whether all of the Stachelberg “ La Nor- 
mandi” cigars that you ever saw have or not had under the cover 
of the box and on topof the contents the cut and words such as are 
seen in “ Respondent’s Exhibit B, A. H. D., Ex’r.” 

Ans. I have some of them without it. 


140 Recross-examination by Mr. Hate: 


R. X 125. You have said that you have seen other houses’ cigars 
of the name “ La Normandi.” State whether or not vou have seen 
such for sale in Portland. . 

Ans. Yes, sir. 

R. X 126. When and by whom ? 

Ans. The man who sold them was named Harris; I don’t know 
his first name nor where he is now; I think it was some time in the 
fall of 1882. 

R. X 127. Did you buy of him any cigars? 

Ans. I did not. 

R. X 128. Do you know of anybody in Portland who bought of 
him ? 

Ans. They said he sold to Twitchell & Champlin; my clerk saw 
the name “ La Normandi” on the boxes of cigars at their store. 

R. X 129. What is that clerk’s name? 

Ans. C. H. Green. 

R. X 130. Where is he? 

Ans. In my employ—out on the road selling goods. 

ERNESTO PONCE. 

Attest: A. H. DAVIS, Examiner. : 


CoMPLAINANTs Exurpit 4. A. H. D., Ex’r. 


I, Ernesto Ponce, being duly sworn, on oath depose and say: I 
reside in Portland, and am the defendant in this suit. I am a cigar 
dealer; I also furnish stock and have cigars made especially 
141 forme. I have been connected with the business for twenty- 
two years. I was engaged in the business about seven years 
in Cuba. Since that time I have been in this country. It has been | 
over fifteen years that I have been in this country. I have been in 
business in Portland since coming to this country. I know Manual 
Caro and Alonzo Cuitara; have known them almost fifteen years. 
They were employed by me at Portland about twelve or thirteen 
years ago. I was then selling cigars on Exchange street, Portland. 
I then manufactured and sold, in considerable quantities, cigars 
marked with the word “ Normanda.” This word was printed in 
black letters on the covers of the boxes. I continued to make and 
sell this brand of cigars until I went out of business, in about 1875. 
I then sold out to Leavitt & Daly. I resumed the cigar business in 
Portland in about ’79 or ’80. There were boxes of “ Normanda” 
cigars in the stock I sold to Daly & Leavitt—quite a large amount— 
and they were sold by that firm. When I resumed business in ’79 
or ’80 I also took up the sale of the old brand of “ Normanda” 
cigars, and have done so up to the present time. I was connected 
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with the cigar business in Cuba for several years about 22 or 23 
years ago. At that time I made and sold cigars under the brand of 
“Normanda” which were substantially the same quality of cigars 
as those I have made under the same mark in this country. The 
word “ Normanda” is a common brand of cigars in the Island of 
Cuba, and they have for years been exported to this country and 
sold and used here extensively to my knowledge. “ Normanda,” 
in the Spanish language, is the name of a female. While I was in 
the cigar business in Cuba a brand of cigars called “ Normanda” 
was manufactured and sold by a person whose daughter bore that 
name, and after the death of this manufacturer my brother, who 
was a clerk in that establishment, adopted that name for a brand of 
cigars,and I was associated with him at that time. We made them 
for about two years. We sold these in Cuba, and also to captains of 
merchant vessels sailing to this country and Europe, and we sold 
them also to American and European agents for export. 
142 All of the “Normanda” cigars I have made and sold in 
this country have had Ernesto Ponce or E. Ponce on the 
caution label, with the statement that they were manufactured by 
me, and some have also had, in addition to this, the letters “ E. P.” 
before or over or at the’side of the word “ Normanda.” I have 
never used the word “ Normandi.” I have never received any no- 
tice from any persons about the use of the word “ Normanda ” until 
last April (1882). | 

I have bought and sold the “ Norma” brand, but never made any 
myself or ordered them to be madeas my brand. ‘This isa common 
brand and has been in use in this country for many years. The 
name “La Normandie” has been used by a Philadelphia firm. I 
have bought these cigars in trade, but never made any and never 
ordered any made for me. They are on common sale in the market, 
and can be bought in the market most anywhere. I have seen them 
in the market for several years. 

The term “ Normanda” usually applies to a class of cigars put up 
in long boxes, 250 in a box; but cigars of very different qualities of 
tobacco have been put up in this country by others, both before and 
after 1 began. The word “ Normanda” would not describe any 
special yuality of tobacco or grade of cigar, but when united with 
the manufacturer’s:‘name would designate a particular grade and 
quality. That is the way the word is now used in the trade. I 
have expended a large sum of money in advertising and introducing 
my “ Ernesto Ponce Normanda” or “ E. P. Normanda,” and in pre- 
serving the good quality of the tobacco and the character of the 
article. My trade for my special brand is increasing and its repu- 


tation improving. PONCE 
ERNESTO PONCE. 


Subscribed and sworn to this 12th day of January, A. D. 1883, 
before me. 
Attest : [L. s.] A. H. DAVIS, 
Clerk C. C. U. 8., Maine District. 
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143 Deposition of Lorenzo P. Benet. 


Boston, October 16, 1883. 


Direct examination by Wm. Henry C.iirrorp, Esq., counsel 
for respondent : 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. Lorenzo P. Benet ; 37 years old ; Somerville, Mass.; tobacco- 
nist. 

2. Where is your place of business and how long have you been 
engaged in the cigar business ? 

Ans. 25 Doane street, Boston; in the business eighteen years. 

3. Where did you begin your connection with the cigar business ? 

Ans. My tirst beginning in the cigar business was as salesman for 
Mr. Lopez, in East Boston. Soon afterwards I went into business for 
myself on Harrison avenue, as a manufacturer and as a retail dealer— 
I mean by that, I wholesaled and retailed. 

4. During your connection with the cigar business have you ever 
known of a brand of cigars called “ Normanda” to be on public sale 
in this country; and, if so, when do you first remember having seen 
such a brand ? . 

Ans. My answer to that question is this: I myself made that cigar 
under the name “ La Normanda,” retailed it and wholesaled it— 
not on a large scale, for I was a small manufacturer, having only 
three men. I did thison Harrison avenue in 1869 and 1870. 

5. In what kind of boxes were the cigars put up—as to shape, 
size, Xe. ? 

Ans. 250 in a box—25 in a bunch. I think at that time Mr. 
Nelson was the agent of the real “ La Normandi” cigar. 

6. How did you come to adopt the name “ La Normanda,” and 

what were your reasons for adopting it? 
144 Ans. Because Mr. Nelson tried to sell me some of those 

cigars and insisted upon my handling that brand, and he 
charged me 75 a thousand, and I considering it an exhorbitant price, 
as I could manufacture the cigars for considerably less money, and 
having had many calls for that cigar—‘ La Normandi ”—which, 
in my opinion, was a put-up job by Mr. Nelson to oblige me to 
buy those goods—that is, he sent me the customers—I immediately 
imitated the brand and used as a proper name the words “ La Nor- 
manda.” 

7. State whether you had before this time known or heard of the 
name “ Normanda” as applied to cigars. 

Ans. I heard from various parties that there used to be a brand 
of “La Normanda” imported from Cuba. 

8. How many years ago, as nearly as you can state, have you 
learned of this brand “ La Normanda?” 

Ans. About the same time that I was manufacturing this brand 
of my own. 

84. Did you, therefore, use this name and brand because you had 
heard of it? 


(Objected to.) 
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Ans. No, sir. 

9. Will you state how you came to adopt the name “ La Nor- 
manda?” 

Ans. Simply because that I thought that the name “La Nor- 
manda” was a proper name belonging to a woman born in Nor- 
mandy. 

10. Did you stamp or in any way place the name “ La Normanda” 
on the outside of your boxes? 

Ans. Yes; on the covers. , 

11. About how long did you continue the sale, wholesale or re- 
tail, of this brand ? 

Ans. During the time I was there in my manufacture—two years 
or two and a half years. 

12. What kind of ribbons were used to tie up the bundles? 

Ans. Common cotton ribbons that everybody used to tie 
145 __ this grade of cigars—yellow and brown, chocolate color, with 
a stripe in the middle, and no name printed on them. 

13. Are you familiar with the mark on the boxes of “ Normandi” 
cigars of which Estabrook & Eaton are the agents? 

Ans. Somewhat. . 

14. Please state what words and letters that mark consists of, as 
far as you have observed it. 

Ans. I think it is worded: “ La Normandi.” 

15. Any other letters or words under the words “ La Normandi?” 

Ans. I have never noticed any. I have not seen any of the brand 
“ La Normandi” lately to examine them closely. 

16. Did or not the letters “M.S.” always accompany the words 
“La Normandi” on the boxes? 

Ans. I don’t recollect, though I might have seen them without 
noticing them. 

17. Are you acquainted with Mr. Ponce’s brand, the “ E. P. Nor- 
manda?” 

Ans. Yes, sir. 

18. State whether you have noticed on his boxes the fact that the 
letters “ E. P.” or the words “ E. Ponce” accompany the word “ Nor- 
manda?” 

Ans. Yes, sir. 

19. Do you remember any other instances of the use of the brand 
“ Normanda ” for cigars than those you have already given an ac- 
count of? Ifso, please state them. 

Ans. I have not under the same word; but I have under a differ- 
ent word very similar—namely, “ La Normandy,” and have heard 
the name of the. parties that have made them for years past. 

20. State how long ago those were made. 


(Objected to.) 
Ans. I can’t tell you as to the number of years. The brother of 
the party who made them told me that he had made them for sey- 


eral years. : 
146 21. What was the party’s name and where were they said 


to have been made ? 
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-(Objected to.) 


Ans. Mr. Hyams, on Washington street, Boston, was the party. 
I was not told where they were manufactured, but I suppose in Bos- 
ton, because Mr. Hyams is in business here in Boston. This was 
told me in presence of my son. 


Cross-examination by CLARENCE HALE, counsel for com- 
plainants: 


X 22. Then you know nothing personally, of your own knowl- 
edge, of the alleged manufacture of said cigars by ‘Hyams? 

Ans. No, sir. 

X 23. If he did manufacture, as you have heard, it was another 
imitation, clearly, of the real “ La Normandi” cigars of which you 
have spoken, was it not? : 

Ans. I should judge it was. 

X 24. You never saw a“ Normanda” cigar imported, did you? 

Ans. No, sir. 

X 25. And you know nothing, of your own knowledge, of any 
such importation ? 

Ans. I know this much: That when I sold my brands to my cus- 
tomers they remarked to me about their being an imitation of the 
imported article, such as they used to buy before the war. 

X 26. Do you know what brand they referred to—whether or not 
it was the “ La Norma” brand ? 

Aus. No; the remark was about my brand, the “La Normanda,” 
and some of my customers remarked to me also, asking why I didn’t 
mut the picture of the woman on my boxes also, but as I didn’t 
sae that the brand they referred to—the “ La Normanda ”—had a 

picture I didn’t put any on mine. 
147 X 27. Can you produce any man now who knows of his 
own knowledge that “ Normanda” cigars were imported ? 

Ans. I don’t know as I can—it was so many years ago. 

X 28. The cigars that you manufactured under the name of ‘ “La 
Normanda,” as you have testified, is the first “ Normanda ” cigar 
that you have known about personally, is it not? 

Ans. The only one—w. e., at the time that [ was manufacturing. 

X 29. You ‘thought you could imitate real “La Normandi” cigars, 
as you have testified, without any infringement of that brand, did 
you not? 

Ans. Yes, sir, and I think I can do it now. 

X 30. Who was Nelson the agent of? 

Ans. I don’t recollect; he was agent for the “La Normandi” 
cigars. 

X 31. Was M. Stachelberg, of New York, manufacturer of that 
brand ? 

Ans. I don’t know who made them at that time. 

X 32. Are M. Stachelberg & Co., of New York, the present manu- 
facturers of the “ La Normandi” cig: ars ? 

Ans. I have heard that they were. 
X 33. Have you had any dealings with or bought any goods of 
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said Stachelberg & Co. or of said Stachelberg before the firm was 
formed ? 

Ans. Never had any occasion, before or afterwards. 

X 34. After being reminded of a transaction in one of the years 
from 1874 to 1876, can you state whether you did or not have any 
dealings with that house? 

Ans. Mr. Kind is positive that I did buy one or two little bills of 
that house through Mr. Sidney Lester; therefore, I admit that it 
may be possible that I did, but I do not remember it. 

X 35. Did you ever deal in the real “ La Normandi” cigars manu- 
factured by said Stachelberg ? 

Ans. I have used one or two boxes as samples. 
148 X 36. Was not that brand popularly known by smokers as 
the “ Normandi ” cigar? 

Ans. It was toa certain extent thoroughly known by some cus- 
tomers, as the “ Normanda” cigar is a five-inch cigar, and many a 
time I have sold a Concha-size cigar—four inch—for “ Normandi,” 
and customers did not know the difference, and also many a cus- 
tomer that I come in contact with hesitates about the name; some 
call it “ Normandi,” some “ Normanda,” and some “ Norma,” as they 
were not sure of the real name. 

X 37. Didn’t smokers sometimes, inquiring for the “La Nor- 
mandi” cigar, ask simply for a “ Normandi” cigar? 

Ans. Sometimes they would say, Give mea “ Normandi.” I don’t 
know what they meant. 

X 38. And they would ask for your “ Normanda” cigar, some- 
times in the same way, would they not? 

Ans. Never asked specially for my brand, because I had some 
customers to whom I was selling my “ Normandas ” who wanted to 
know what was the reason that when they went to Estabrook & 
Eaton and bought the genuine “ Normandi” there it didn’t taste so 
good as my own, and then I explained that mine were made by 
myself, and then they seemed to be in doubt about the real name of 
the real “ Normandi,” and wished me to explain te them what was 
the real name—“* Normandi, ” “ Normanda,” or “ Norma,” or what. 

X 39. Do you know whether or not Ponce’s “ Normanda ” cigars 
are spokeu of in the same general way that you have described— 
simply as “ Normanda” cigars—by smokers ? 

Ans. I do not know, as I am in Boston and heisin Portland. All 
I know is that his brand of “Normanda” gives very good satisfac- 
tion. 

X 40. Did you put up your “ Normanda” cigars in a similar way 
to the genuine “ Normandi” cigars—in respect to the number in a 
box, the kind of ribbons, and shape of cigars? 

Ans. I have; allexcept theshape and size. My cigars are.a good 

deal larger. 
149 X 41. Ponce’s cigars are similar in shape and size to the 
genuine “ La Normandi” cigars, are they not? 

Ans. Not the ones that I have made for him. The boxes were 
larger and the cigars were larger. 

X 42. Then you have made “ Normanda” cigars for Ponce? 
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Ans. I have, and will continue to make them for him or anybody 
else under the same brand. 

X 43. And are you still making the same for him ? 

Ans. Not at present, as I have had. no orders from him ; but 
would immediately make them as soon as he gives me the order, as 
under that name I don’t consider that I am infringing on anybody’ ~ 
brand, as I can prove that the word “ La Normanda” is a proper 
name, and not a registered or copyrighted name by anybody. 


(Objected to as irresponsive.) 


X 44. When did you begin to manufacture the same for Ponce ? 

Ans. About a year ago. 

X 45. How were the boxes labelled in which those cigars were 
put, if you know? 

Ans. There were no labels. They were branded on top “E. P. 
Normanda ”—the initials and “ Normanda” underneath them in 


large letters. 
LORENZO P. BENET. 
Attest: A. H. DAVIS, Examiner. 


150 Deposition of Manuel Caro. 


Boston, Oct. 16, 1883. 


Direct examination by Wm. Henry Ciirrorp, counsel for re- 
spondent: 


Int. 1. State your name, age, residence, and occupation. 

Ans. Manuel Caro; 36 years old; Chelsea, Mass.; cigar manu- 
facturing. 

2. Did you work for Mr. Ponce in Portland in 1869? 

Ans. Yes; I worked for him, making cigars. 

3. Do you remember the name of the street where the store was? 

Ans. Congress street. 

4. Did he manufacture and sell a brand called “ E. P. Normanda” 
or “ Normanda ” at that time ? 

Ans. [ made, sometimes, cigars of the brand “ Normanda,” as he 
called them. 

5. What, if anything, was stamped on the boxes in which those 
cigars were packed ? 

Ans. I do not recollect noticing any of the boxes; I only was mak- 
ing cigars. 

6. You made a statement some time ago in this case, didn’t you? 

Ans. Yes. 

7. Do you remember the month in 1869 that you went to work ? 

Ans. I think it was in March. 


Cross-examination by CLARENCE ‘Hats, counsel for com- 
plainants : 


X 8. Will you make your statement formerly made in this case a 
art of this deposition ? 
151 Ans. I will. Respondent’s counsel may see it marked and 
annexed. 
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(The same is annexed and marked “ Complainants’ Exhibit 5, A. 
H. D., Ex’r.”) 


X 9. How long have you known Ernesto Ponce? 

Ans. Since 1869. 

X 10. How many years during that time do you know him to 
have manufactured a cigar called “ Normanda?” 

Ans. The first time I heard-it named asa brand of cigars was 
when I worked for him in 1869. I was away in 1870, and do not 
know whether he made them or not. I worked for him in 1871 
again, and he was makingthem then. I don’t know anything about 
it since 1871. 

X 11. You had never heard of the brand before 1869? 

Ans. No, sir. 

X 12. How long before that had you heard of the “ La Normandi” 
cigar now sold by Estabrook & Eaton ? 

Ans. I did not know that brand then. 

X 13. When did you first hear of the “ La Normandi” brand of 
cigars ? 

Ans. Three or four years ago. 

X 14. Is not Ponce’s “ Normanda” cigar made similar and put 
up similar to the “ La Normandi” cigar of Estabrook & Eaton? 

Ans. I think the ribbons are of the same color, but the cigar is 
shorter. 

X 15. Were not the “ Normanda” cigars made by you for Ponce 
made and put up similar to the “ Normandi” cigar now sold by 
Estabrook & Eaton ? 

Ans. [ have made some cigars for Mr. Ponce and put them up 
similar to the cigars of Estabrook & Eaton, as to the number of 
cigars in a box, the color of the ribbons, but not in the size of the 
cigars. 

X 16. Have you not said you made them in that way in order to 

imitate the “ Normandi ” cigars ? 
152 Ans. No, sir. 
X 17. Did you not make them in that way so that they 
could be sold on the reputation of the “ La Normandi” cigars ? 

Ans. No, sir, because I only sold them to Mr. E. Ponce. 

X 18. Then could not Ponce sell them on the reputation of the 
“La Normandi?” 

Ans. I don’t think so, because Mr. Ponce used his name on the 
top of the box. 

X 19. How was the “ La Normandi” marked on the top of the 
hox? 

Ans. I never saw one box. , 

X 20. Where was your factory when you were manufacturing the 
cigars for Ponce? 

Ans. 27 Central Wharf, Boston. 

X 21. Who is there now in Boston who knows that you made 
“ Normanda ” cigars, as you have stated, in 1869 or 1871? 

‘Ans. Alonzo Cuetara. 

X 22. Who else? 
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Ans. I don’t know any other in Boston. 

X 23. Who else anywhere? 

Ans. I don’t know any other person. 

X 24. How many cigar-makers did Ponce employ at that time? 

Ans. Three, | 

X 25. How many “Normanda” cigars did you make for Mr. 
Ponce in 1869? 

Ans. I do not remember. 

X 26. About how many? 

Ans. I suppose about two or three thousand. 

X 27. How many fn 1871? 

Ans. Very few, because I staid a very short time. 

X 28. How long? 

Ans. Three or four months. 

X 29. How many of those cigars did you make per month ? 

Ans. Some months not any at all and some months five or six 

hundred. 
153 X 30. In 1869 and 1871, when you made cigars, as you 
have testified, did you ship them direct to Mr. Ponce, in 

Portland ? 

Ans.»I was in Portland. 

X 31. Where did you move from Portland in 1871? 

Ans. To Boston. 

X 32. Have you been a cigar-maker ever since ? 

Ans. Until 1875. 

X 33. Have you not stated that Ponce told you that the word 
“ Normanda” would help the sale of his cigars because it was like 
the word “ Normandi?” 


(Objected to.) 


Ans. No; Mr. Ponce told me to use good stock and he could sell 
a good many “ Normanda.” 

X 34. Do you remember telling Ponce that he had a right to imi- 
tate the word “ Normandi ? ” 


(Objected to.) 


Ans. I do not. 

X 35. Did you make and put up the cigars made by you in the 
manner as ordered by Mr. Ponce? 

Ans. Yes. 

X 36. How many in a box? 

Ans. What I manufactured for him 250. 

X 37. What kind of ribbons were tied around the bunches ? 

Ans. Yellow and light brown. 

X 38. Do you know how long Ponce had been in Portland at that 
time ? 

Ans. I think five or six years before I began to work for him. 

MANUEL CARO. 


Attest: A. H. DAVIS, Examiner. 
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154 CoMPLAINANTs Exnurpit 5. A. H. D., Examiner. 


I, Manuel Caro, being. duly sworn, depose and say that I am a 
manufacturer of cigars, doing business in Boston, Massachusetts ; 
that I now reside in Chelsea, Massachusetts ; that I am acquainted 
with Ernesto Ponce, manufacturer of cigars at Portland, Maine; that 
[ was in the employ of said Ernesto Ponce in Portland, Maine, in 
the manufacture of cigars in 1869, commencing my employment 
about February, 1869,and continued in his said employ until 1871; 
that said Ponce was manufacturing a brand of cigars called “ Nor- 
manda,” and said brand was stamped upon the boxes sold by him 
when I first began to work for him, and continued to do so during 
the time I was in his employ, and that I was employed myself dur- 
ing that time in making that brand of cigars for him. 

MANUEL CARO. 
Dist. or Mass., 

Subscribed ae sworn to by the above Manuel Caro this 10th day 

of January, 1883, before me— 


[L. s s. | | WINSLOW WARREN, 
Commissioner of U. 8. Circuit Court for Dist. of Mass. 


Deposition of Solomon M. Hyams. 
Boston, Oct. 17, 1883. 
Direct examination by Wm. Henry CLirrorpD, counsel for 


respondent : 
Int. 1. What is your name, age, residence, and occupation ? 
155 Ans. Solomon M. Hyams, of the firm of Hyams Brothers ; 


50 years old; Boston, Mass.; cigar manufacturer and tobac- 
conist ; place of business, 716 Ws ashington street. 
2. How long have you been connected in any way with the cigar 
and tobacco business or either ? 
Ans. Since I was 14 years of age. 
3. Were you ever connected with the business in New York; and, 
if so, how many years ago? 
Ans. Yes; 30 years ago. 
4. At that. time what was the nature of your connection with 
the cigar business ? 
= [ was a journeyman cigar-maker. 
Will you please give the place where you were employed ? 
ye I worked for Bijur Brothers, Schubarts & Hoffman, and for a 
man who was called “ Havana Cohen.” 
At this time—about 30 years ago—were you or not acquainted 
with a brand of cigars called “ Normanda?” 
a. I was—a brand called “ La Normanda.” 
In what market were they sold ? 
a In the city of New York. 
8. Please state whether the sale was a limited or an extensive one. 
Ans. I should say that it was quite an extensive one, for the reason 
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that I used to work in the shop in the daytime and work at home 
nights for myself, and buy these boxes from the parties that used 
them, and refilled them for myself and sold them as “ La Normanda” 
cigars. 

9. For how long a time, as nearly as you can remember, were 
you thus acquainted with this brand “-La Normanda?” 

Ans. Ever since. 

10. The last syllable of the word was da? 

Ans. Yes, sir. 

11. How many cigars were usually put in a box, how many 
156 ina bunch, and with what kind of band were the bunches 
tied ? 

Ans. 250 1n a box, 25 in a bunch; tied with cotton tape, yellow, 
with chocolate or brown center; some had a lighter color or shade 
of brown. 

12. How long was the cigar? 

Ans. Five-inch cigar. 

13. Are you acquainted with a brand of cigars in existence at 
present called “ La Normandi,” sold by Estabrook & Eaton in Bos- 
ton ? 

Ans. I am. 

14. What was the difference between those “ La Normanda” 
cigars—their size, manner of packing, and the general shape of the 
boxes—and this recent cigar of Eastabrook & Eaton’s ? 

Ans. The size of the cigar was about the same; the box, of course, 
would be the same; the only difference that I know was that the 
word “ La Normandi” is written or stamped on the ribbon or band, 
and possibly the initials of the parties making them were stamped 
on the box; otherwise, to all appearance, they were the same. 

15. The Estabrook & Eaton cigars have the letters “ M. 8.” 
branded on the outside of the box, do they not? 

Ans. I am not positive. 


16. Can you state who was the manufacturer of this “ La Nor- 


manda” brand at the time of which you speak ? 

Ans. I cannot, for the reason that manufacturers at that time did 
not put their names on the boxes. Now they put their names on 
the boxes, and it is brought to our attention. 

17. For whom were you working when you made these cigars 
under this name and packed them in this style on your own ac- 
count? 

Ans. For Bijur. 

18. How long did you remain in New York after the time of 
which you have spoken? ~ | 

Ans. About two years. | 
157 19. Did these “La Normanda” cigars continue in the 
market during that time until you left ? 

Ans. Yes; and have ever since. 

20. They were not made by Mr. Bijur during the time you worked 
for him, were they ? 

Ans. No, sir; I don’t think he was making either kind at that 
time. 


ves 


MICHAEL STACHELBERG ET AL., &C., VS. ERNESTO PONCE. 101 


21. I suppose you at that time bought the boxes that had once 
been used, because you could get them cheaper than new ones? 

Ans. Yes. 

22. Please give an estfmate—not, of course, an accurate one—of 
the amount that you yourself made on your own account having 
“La Normanda ” stamped on them. 

Ans. I made about 3,000 a month for about eighteen months. 

23. Did you ever know of an imported brand of “ Normanda” 
cigars or “ La Normanda?” 

Ans. I never saw or heard of any. 

24. Did you move from New York to Boston ? 

Ans. No; I have been in Boston since 1867. 

25. Please state if you have from time to time since the thirty 
years ago or so when you were in New York made and sold any of 
this brand of “ La Normanda” in your business. 

Ans. I have. 

26. Then you were in New York about the years 53 and ’54? 

Ans. Between those years. 

27. Please state in a general way, as nearly as you can, how com- 
monly you saw the “La Normanda” in places where they were 
usually sold. | | 

Ans. In quite a number of places. 

28. Do you remember whether the word was branded into the 
wood or stamped upon a paper or label ? 

Ans. The words were branded. 

29. Have you any box or cover in your possession at present that 

has “ La Normanda” upon it? 
158 Ans. I think I have. 
30. Will you take the trouble to look when you return to 
your store and inform me? 
Ans. I will. 


Cross-examination by Mr. HALe: 


X 31... You have been pretty well acquainted, have not you, with 
the different brands of cigars imported into our markets since 
1860? 

Ans. Well, I can’t say that I am very well posted on imported 
cigars. I don’t do much in that line. 

X 32. What year did you move to Boston ? 

Ans. I came to Boston in 1867, but not from New York. 

X 33. What year did you move from New York? _ 

Ans. About the latter part of 1855. 

X 34. During what years, in New York, did you manufacture 
cigars called “ La Normanda?” 

Ans. Between 1853 and 1854. 

X 35. Only one year? 

Ans. No; I do not say only one year. I might have made them 
clear into 1855, when I left. 

X 36. When did you begin to make them ? 

Ans. Some time in the beginning of 1853, and made them for 
about 18 months. 
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X 37. How many did you make the first month ? 
Ans. I couldn’t positively tell you—about 3,000 a month I made 
during the time I made them. 
X 38. Where did you make them ? 
Ans. I bad a room in Nassau street. 
X 39. What number? 
Ans. I don’t remember now. | 
X 40. In what part of the street and in what kind of a build- 
ing? 
159 Ans. It was on the right hand of Nassau street, going 
down. I had a cousin there in that building—a wood en- 
graver. Just about that time he left for Australia, and I took his 
room. 
X 41. How many rooms, and in what part of the building? 
Ans. Two very small rooms on the third floor. 
X 42. Who owned the building? 
Ans. I couldn’t tell you. 
X 43. Of whom did you rent? 
Ans. I rented from some colored folks that had that flight. I 
paid them the rent. | 
X 44. What were their names? 
Ans. I couldn’t tell you, sir. 
X 45. Didn’t you know at the time? 
Ans. Yes, but I have forgotten now. 
X 46. Between what streets was the building situated ? 
Ans. I couldn’t tell you. I don’t remember. I am not well 
enough acquainted. 
X 47. In what portion of the street? 
Ans. Not very far down, going from Chatham street: 
X 48. Did you live there all the time you were in New York? 
Ans. Yes; I lodged there; had my rooms there for working and 
sleeping. 
X 49. Was it near Beekman street or Fulton street? 
Ans. I think it was in the vicinity of Beekman street. 
X 50. You were then about 20 years old, were you? 
Ans. Just about. 
X 51. Did any one assist you in manufacturing the “La Nor- 
manda” cigar? 
Ans. No, sir. 
X 52. You manufactured 3,000 cigars a month alone? 
Ans. About that. I speak of an average. I worked evenings 
and Sundays. 
X 53. Of how many different manufacturers did you purchase 
boxes labelled “ La Normanda?” 
160 Ans. I didn’t purchase from any manufacturers; I pur- 
chased them from saloons and luncheon places. 
X 54. From how many? 
Ans. From several. I couldn’t give you any number. 
X 55. As many as ten? 
Ans. I couldn't tell you. 
X 56. About how many? 
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Ans. From several; it may have been five or six, it may have 
been more. 

X 57. What were some of their names? 

Ans. I couldn’t give you their names. I don’t remember. If I 
were to go into two or three places to buy empty cigar boxes it 
wouldn’t be necessary for me to know their names. 

X 58. About how many cigar boxes with the name of “ La Nor- 
manda” on them did you buy in those 18 months? 

Ans. Well, I manufactured about 3,000 cigars a month, which 
would be in the neighborhood of 10 or 12 boxes a month. 

X 59. Can’t you give the name of any one ‘man of whom you 
bought a box during those 18 months? 

Ans. I cannot. 

X 60. Can’t you give me the name and address of any one from 
whom you purchased a box or who knew of your manufacturing in 
the way you have described ? 

Ans. I cannot. 

X 61. In what locality did you purchase the boxes? 

Ans. Different localities. 

X 62. What one? 

Ans. I couldn’t name any particular one. 

X 63. Who made the boxes? _ 

Anis ‘Indeed, I couldn’t tell you. 

X 64. Did you work for Bijur all the time you were engaged in 
this manufacture of “La Normanda?” 


Ans. I did not. ' 
X 65. What part of the time? 
161 Ans. I don’t exactly remember; perhaps six or seven 
months. 
(Adjourned.) 


THuRSDAY, October 18, 1883. 


X 66. For whom else did you work? 

Ans. I worked a short time for Shubarts & Hoffman; a short 
time for “ Havana Cohen,” and for some others. 

X 67. Did any of the men for whom you worked know that you 
were making “ La Normanda” cigars on your own account? 

Ans. No; I can’t say that they did. They knew that I was work- 
ing at home, making cigars, but did not know what cigar I was 
making. It was a very common thing to do so at that time. 

X 68. Was this your first experience in making cigars on your 
own account ? 

Ans. It was; as I had only just previously commenced working 
as a journeyman. 

X 69. How many hours a day did you work for your employers? 

Ans. On an average, from about 8a. m. to 6 p. m., with an hour 
out at noon. 

X 70. How many cigars a day did you make, on an average? 

A. Well, I couldn’t well give you an average; from, say four to 
five hundred; some days perhaps not more than three hundred. 
I have made as many as eight hundred in a day. 
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X 71. Were the manufacturers you have mentioned the leading 
cigar manufacturers of New York at that time? 

Ans. I don’t know exactly. I think Schubart & Hoffman were 

leading manufacturers at that time. 
162 X 72. Did you or not ever work for M. H. Levin? 
Ans. No, sir. 

X 73. Were you acquainted with the leading brands of cigars 
made by the manufacturers of New York at that time? 

Ans. I can’t say that I knew them all. I knew that “ La Nor- 
manda” was sold a good deal, and “ La Noma” and the “ Londres.” 
I didn’t go around among the trade enough to know all the brands. 

X 74. What leading manufacturer made and sold“ La Nor- 
manda?” 

Ans. I don’t know. 

X 75. Did you at the time? 

Ans. No; | can’t say that I know specially who made them. 
The cigar was very common at the time. 

X 76. Was it customary for more than one manufacturer to make 
any one given brand of cigars? 

“3 Yes; the same as it is at present. 

X 7 State, if you know, how many raanufacturers made the 
“La Nertmada® at that time. 

Ans. I do not. 

X 78. Can you give the name and address of any man who knows 
the name of any manufacturer of the “La Normanda” brand at 
that time or dealer in said brand? 

Ans. I cannot; and there are very few persons that could after 30 
years. 

X 79. Who were the leading cigar-box makers at that time ? 

Ans. I really do not know, never having had occasion to inquire. 
I never bought any new boxes, consequently it didn’t interest me 
to know who were the box-makers. 

X 80. Did the boxes you bought have a label on or about them 
anywhere? I refer to a paper label, lithograph, or anything of that 
kind. 

Aus. I really don’t remember. I think, however, that on 

some of the boxes there was a circular label inside of the 
163 cover. I wouldn’t say positively, but I am inclined to think 
there was. 

X 81. Was the same label on all of the boxes? If not, can you 
describe in detail any other labels that were on any boxes that you 
bought ? 

Ans. I don’t remember. 

X 81. Cannot you give the name of some one now living in New 
York who would be likely know of the manufacture and sale of “ La 
Normanda ” cigars in New York at the time of which you speak ” 

Ans. I cannot; but I presume there are plenty there who can. 

X 83. Who, for one? 

Ans. I don’t know. 

X 84. To what class of trade did you sell the brand of cigars you 
made? 


-S 
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Ans. At saloons and eating-houses. I boarded with a Mr. Cob- 
lenzer; 1 think his house was the City Hall Hotel, or some such name, 
and I used to sell him cigars for my board. 

X 85. Name all the customers to whom you sold that brand of 
cigars, at that time, so far as you can remember them. 

Ans. I can’t remember any—because | sold them one or two boxes 
at a time and got my money for them; I don’t remember the names 
now. | 
X 86. Can’t you give the name and address of any person now 
living who knows that you were selling “ La Normanda” cigars in 
New York at the time of which you testify ? 

Ans. I cannot,for I have not lived in New York for twenty-eight 
years. | 

X 87. Where and to what place did you go from New York, and 
into what business did you go’ 

Ans. I went from New York to Baltimore, and remained in the 
cigar business there and have been in the cigar business ever since. 

X 88. Where, and how many years in each place? 
164 Ans. I was probably eight years in Baltimore; about a 
year in Norfolk, Va.; after the war broke out I removed to 
Philadelphia ; was there between one and two years, and from Phil- 
adelphia removed to Boston, and have been here since the early part 
of 1867. 

X 89. Where were you born? 

Ans. I was born in London, England. 

X 90. Did you sell “ La Normanda” cigars in Baltimore, Phil- 
adelphia, Norfolk, and do you continue to sell theta in Boston ? 

Ans. Not in Baltimore, Norfolk, nor Philadelphia, but I have in 
Boston. 

X 91. During what years in Boston and to what extent, about? 

Ans. I have made a great many of them here; I couldn’t say how 
many. I commenced to make them here in 1870 and have made 
them nearly all the time since then. I have made 100,000, to put 
a small figure upon it, in Boston since 1870. Ihave made thesame 
cigar, but the name has been spelled in two or three different ways 
‘to suit my customers, as “ La Normanda,” “ La Normande,” and am 
now making “ La Normandie.” 

X 92. To what class of trade are your sales made? 

Ans. I have made them for jobbers and the public generally. 

X 93. Who made your cigar boxes, and has made them, for the 
past ten years ? 3 

Ans. Page & Co., of Cambridge, made the “ La Normanda” boxes, 
and Streider, of this city, makes my boxes now. 

X 94. Were your sales in New York made to different saloons ; 
if yes, to how many? 

Ans. Yes; to various saloons; I couldn’t give the number now. 

X 95. Were there saloons to which you were accustomed to make 
sales ? 

Ans. Yes; there were such. 
165 X 96. In what locality were they, and how many can you 
remember ? . 
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Ans. Five or six—on the Bowery and other places. 

X 97. How many in the Bowery? 

Ans. I couldn’t tell you. 

X 98. Can you tell the names of any in the Bowery ? 

Ans. I cannot. 

X 99. Did you sell to “ The Volks Garten ?” 

Ans. No. 

X 100.°Can you recall the name of any saloon in the Bowery or 
of any saloon-keeper in the Bowery at that time? 

Ans. I cannot. 

X 101. Were you not accustomed to go into any such saloons 
from time to time for purposes of refreshment? 

Ans. Occasionally, when I was thirsty, and also to try to sella 
box of “ La Normanda” cigars. 

X 102. Upon applying your recollection to that part of your life 
‘cannot you remember some person now living who knows that you 
were at that time selling “ La Normanda” cigars? 

Ans. Icanmot. I wish to add that the answers to the above ques- 
tions in this deposition have been given upon short notice after the 
lapse of thirty years. 

X 103. This is the second day you have been under examination, 
is it not? 

Ans. It is. 

SOLOMON M. HYAMS. 


Attest: A. H. DAVIS, Examiner. 


166 Deposition of Solomon Mathias. 


Direct examination by Wm. Henry Cuirrorp, Esq., counsel 
for respondent: 


Int. 1. State your name, age, residence, and occupation. 

Ans. Solomon Mathias; 50 years old; Portland, Maine; tailor. 

2. Were you ever in the tobacco or cigar business; if so, how 
long ago did you begin, where, with whom, and about how long did 
you continue in the business ? 

Ans. I was. My first recollection is tobacco. My father carried 
on the business in a town called Krotoschien, in Germany. I was 
with my father in the business until | came to America, in 1848 or 
1849. 

3. Were you ever in the tobacco business in this country ? 

Ans. Yes, sir. 

4. Please state where, when, and for how long a time. 

Ans. In Portsmouth, N. H.,and in Saco and Portland, Me. I was 
in Portsmouth, I think, about 1852 or 1853; in Saco about two years 
later, staying there about two years, and then I came to Portland, 
where I was in the cigar business until about sixteen vears ago. 

5. While you were in the business in Portsmouth, Saco, and Port- 
land did you know of or deal ina brand of cigars called “La 
Noma?” 

Ans. I did. 


MICHAEL STACHELBERG ET AL., &C., VS. ERNESTO PONCE. 107 


6. Please state about the size of the cigar, the size of the boxes, 
the number in a box, the number in a bunch, and how they were 
tied up. 

Ans. The cigar was ‘about five inches long. The box was of the 
size of Exhibit 1. There were ten bunches of twenty-five cigars 
each in a box, and the bunches were tied with one ribbon in the 

middle. 
167 7. Please state the colors of the ribbon. 
Ans. A blue ribbon with a chocolate stripe in the middle. 

8. Were the words “ La Norma” stamped on the boxes? 

Ans. They were. | 

9. You dealt in those while in Portsmouth ? 

Ans. Yes, but not in Saco or Portland. 

10. Have you ever heard, in your cigar business at Portsmouth, 
or Saco, or Portland, of a brand called “ Normanda?” 

Ans. Yes. 

11. Did you ever see any of the cigars or any of the boxes? 

Ans. No; I never did. 

12. Please state how frequently or commonly you have heard of 
that word as a cigar brand? 

Ans. I haven’t heard anything of it for twenty-five years until 
recently. 

13. Twenty or twenty-five years ago, in your business, did you not 
hear more or less frequently that word “ Normanda,” in a general 
and common sort of a way, as a cigar brand? 

Ans. I did. 

Cross-examination by Mr. Hate: 

X 14. Where? 

Ans. In Saco. I can’t say very well, because [ was traveling all 
over the country. 

X 15. Do you remember of hearing it while you were in Ports- 
mouth ? 

Ans. I don’t particularly remember; I might have heard it. 

X 16. What year did you move from Portsmouth to Saco? 

Ans. About 1853, I guess; I have nothing to guide me in these 
data; it might have been a vear later or a year earlier. 

X 17. Were such cigars sold in Saco while you did business 

there? 
168 Ans. I heard of such a brand, and suppose they were sold. 
X 18. Sold in Saeo? 2 

Ans. A cigar is not sold exclusively in one place; if sold at all it 
is sold all over the country. 

X 19. Do you know of such cigars being sold in Saco while you 
were doing business there? 

Ans. I never saw them sold; never saw any of the cigars. 

X 20. Did you ever know of their being sold in Portland until 
they were sold by Mr. Ponce some two years ago? 

Ans. No, sir. 

X 21. Are you able to give the name of any one whom you know 
to have sold these cigars before Mr. Ponce sold them? 
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Ans. I can’t say of my own knowledge, for I never saw the cigars. 

X 22. Are you able to state the exact name of the cigar you have 
heard to have been sold? 

Ans. I am. 

23. What was it? 

Ans. “ Normanda.” 

24. You have not heard of the “ Norma” being sold for the past 
fifteen or twenty years, have you? 

Ans. Not so late as that. 

25. Are you able.to give the name and address of any one in Saco 
or Portland who knows of his own personal knowledge of the sale 
of “ Normanda” cigars previous to Ponce’s selling them ? 

Ans. There is one man who sold them in Biddeford; he is now 
dead—Dr. Pearson. I don’t recollect just now of any man naw 
living who sold them. 

X 26. Do you know of Ponce’s selling such cigars previous to 
about two years ago? 

Ans. I do not. 

X 27. For how many years have you been doing business as a 
neighbor of Ponce? 

Ans. I can’t tell; Mr. Ponce has been on the street off and 
169 on; I have known him ever since he came here, being a part 
of the time in the same business. I have been in business 


here ever since Mr. Ponce came here. 
SOLOMON MATHIAS. 
Attest: A. H. DAVIS, Clerk. 


Deposition of David Fonseca. 
PoRTLAND, Dec. 4, 1883. 


Direct examination by Wm. Henry Cuirrorp, Esq., counsel 
for respondent: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. David Fonseca; 52 years old; Boston, Mass.; cigar-maker. 
2. Are you acquainted with two brands of cigars called “ La Nor- 
mandi” and “ Normanda,” one manufactured by Stachelberg & Co., 
of New York, and the other by Ernesto Ponce, of Portland, Me.? 
Ans. I am acquainted with the two brands and also with the par- 
ties who manufacture them. 
3. How long have you been acquainted with the brand“ Nor- 
manda,” applied to cigars and cigar boxes in this country ? 
Ans. I have made them since twenty-five, twenty-seven, or thirty 
years ago. 
4. Please state where you yourself have made these cigars in this 
country at the times you have mentioned. 
Ans. New York, Connecticut, Boston, Cambridgeport, and numer- 
ous other places where I have been at work in small towns. They 
were a common brand. 
170 5. Please describe in what sort of boxes they were put up, 
how many bunches in a box, how many cigars in a bunch, 
what sort of ribbons used, etc. 
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Ans. 250 in a box, twenty-five in a bunch, with a common tape 
around them, worth about seventy-five cents a roll. 

6. Please state how the boxes compared in size with those now 
before you—Complainants’ Exhibit 2 and others. 

Ans. About the same thing. 

7. Will you state if the word “ Normanda” was stamped or printed 
or in any way marked on the outside of the boxes in which you put 
the cigars made by you at the various places mentioned? 

Ans. They were branded. 

8. Without attempting to be exact at all in your estimate, state 
any number that you feel safe in saying that you have manufact- 
ured under this brand. 

Ans. I don’t really think I could answer a question like that. If 
I went to a shop to get a job I might work on that job for a month 
or two and then change to something else. I have manufactured 
myself and put them under these brands—well, 75,000 to 100,000. 

9. Are you acquainted with Solomon. Hyams, a cigar manufact- 
urer now living in Boston? 

Ans. Yes, sir. 

10. How long have you known him? 

Ans. Thirty-five or forty years ago. 

11. Have you ever known of his manufacturing, making, or sell- 
ing in Boston cigars branded “ Normanda” and put up 250 in a 
box ? 

Ans. I don’t know about him doing it; I know of other men 
doing it. 

(Objected to; not responsive—last part of answer.) 


12. How long ago are you aware that “ Normanda” cigars put 

up in in the way mentioned were on sale in the city of New 
York ? 

171 Ans. I remember them about twenty-six years ago—even 
longer than that. 

13. Please state how commonly, as well as you can, they were for 
sale, at the time at which you speak, in New York city. 

Ans. At the time at which I speak there were no taxes on cigars. 
A cigar-maker could go and buy a few pounds of tobacco, sit at 
home in his house and make them up, and they used to go around 
to different places and buy these boxes—there was nothing against 
it—and pack them in these boxes. 

14. State whether “ Normanda” cigars put up in this way were 
or not pretty generally to be found in New York cigar stores, at the 
time of which we are speaking. 


(Objected to; indefinite and leading.) 


Ans. Yes, sir; they were a common cigar. 

15. Will you now look at the boxes of cigars shown you—Com- 
plainants’ Exhibits 1 and 2—and state if, in your opinion, as a cigar 
maker and manufacturer, the manner in which the “ Normanda” 
is put up is calculated to deceive persons acquainted with cigars to 
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the extent of leading them to believe that they are the same as those 
marked “ La Normandi.” 


(Objected to ; witness not shown to be qualified as expert.) 


Ans. I think any manufacturer could tell the difference. 
16. Will you enumerate the differences which you notice between 
the methods of putting up these two boxes of cigars? 


(Objected to as calling for : a matter of general observation and not 
of evidence.) 


Ans. First, they are two different brands; next, the ribbons are 
different; one is a common tape, while the other is more of a silk 
ribbon. There isa monogram on Exhibit 1 and none on Exhibit 
2. There is a label on Exhibit 1 and none on Exhibit 2. Exhibit 
2 has a hinge-box. They haven’t got the same stencil. 

17. In the case of ordinary buyers of cigars for daily smoking, per- 

sons not particularly acquainted with cigar packing or with 
172 _—ithe different brands of cigars, upon what they are obliged to 

rely when purchasing of retail dealers, both when they ask 
for a particular brand and where they ask for a cigar of such and 
such a price? 

Ans. Upon the honor of the party selling. 

18. Do you think that persons acquainted with cigars and accus- 
tomed to judge of cigars by smoking could, by the mere smoking of 
Ponce’s “ Normanda” and Estabrook & Eaton’s “ Normandi,” tell 
the difference, if there is any ? 


(Objected to as in int. 15.) 


Ans. I think it would puzzle anybody to tell the difference. 

19. Then, as you state, an experienced person would easily detect 
the difference between Exhibits 1 and 2 and an inexperienced one 
has to rely on the representations of the seller. Is this the fact con- 
cerning the way cigars are bought by these two classes of persons ? 

Ans. Yes. 


Cross-examination by CLARENCE HALy¥, Esq., counsel for com- 
plainants: 


X 20. At what place are you employed in Boston ? 

Ans. I carry on business for myself at 105 Leverett street, as a 
cigar dealer and manufacturer. 

X 21. How long have you been in business for yourself at that 
place ? 

Ans. About four or five years. 

X 22. What was your business before that? 

Ans. I sold leaf tobacco for myself in Boston, at corner of Broad 
and State streets, for a short time. 

X 23. What did you do before that ? 

Ans. I superintended business for John S. Stevenson, liquor 
dealer, in Faneuil Hall Square, from about 1873—-’ 

X. 24. What did you do before that ? 


~~ 


~_0@ 


~—— 
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173 Ans. Tending a cigar store for a Mr. Greggs, on Cambridge 
street, 90 something, for about two or three years. 

X 25. What were you doing before that? 

Ans. Working around—journey work—as a cigar-maker. 

X 26. For whom 7 

Ans. For different parties, in Boston and out of town. 

X 27. How many years were you in that occupation ? 

Ans. I was doing that work off and on, part of the time working 
for myself, since 1854. 

X 28. What part of that time was in Boston ? 

Ans. Considerable of that time. I came to Boston in 1854 from 
New York. 

X 29. Have you been in business in New York since 1854? 

Ans. Oh, yes. 

X 30. What business, and by whom employed, and during what 
years ? 

Ans. I was making a few cigars for myself in New York about 
from 1855-7. 

X 31. At what location ? 

Ans. At boarding-houses where I was boarding—different places. 

X 32. Name some of them. 

Ans. It is so long a time that I can’t remember the names of the 
streets nor the persons who kept the houses. 

X 33. What brand of cigars did you make in New York? 

Ans. Different kinds; the “ La Norma,” the “ Normanda,” and 
“La Normandi.” 

X 34. To whom did you sell cigars that you made? 

Ans. Different parties around there—liquor stores, &c. 

X 35. Name some of the liquor stores where you sold “ Normanda ” 
cigars. 

Ans. I. couldn’t tell you the parties now. I know I have sold 
them in New York and other places. 

X 36. Can’t you give the name of anybody in New York to whom 

you sold “ Normanda ” cigars ? 
174 Ans. No, sir; I wouldn’t.be willing to say; I could not. I 
made up a few hundred ata time and sold them where I 
could. I did not ask the name. I got my money and went off. 

X 37. On what streets were the stores at which you generally sold 
“ Normanda ” cigars ? 

Ans. Anywhere I happened to be traveling in the city of New 
York or Brooklyn, round the Bowery, over in Brooklyn, and any of 
them places. 

X 38. Can you name any store in the Bowery where you were ac- 
customed to sell? 

Ans. I wasn’t accustomed to sell in any particular store in the 
Bowery or anywhere else. I sold them wherever J could—in liquor 
stores, larger beer saloons, anywhere I could. I can’t name any 
store. It is a good many years ago. 

X 39. Did you know Hyams at that time? 

Ans. Yes, and before that time. 
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X 40. Who were some of the principal cigar manufacturers in 
New York at that time? ° 
Ans. I remember Mark Sharkie, who was about as big a manu- 
facturer as there was there then. Joe Vandewater and Jack Vande- 
water were over in Brooklyn. ‘There was Levine & Stachelberg, in 
New York. ‘These are all the names I can think of. 
X 41. Of whom did you purchase the cigar boxes into which you 
put the cigars you made and sold, as you have said? 
Ans. Of different parties; 1 could not tell the parties’ names. 
X 42. Can’t you tell the name of anybody of whom you purchased 
cigar boxes ? 
Ans. No, sir. It was some time ago and I can’t remember. 
X 43. Who were some of the principal cigar-box makers in New 
York at that time? : 
175 Ans. Iam sure lI can’t tell; there were any quantity of 
box-makers there. , 
X 44. Did you purchase the cigar boxes you used of box-makers 
or of cigar manufacturers and dealers? 
Ans. No; I went round and bought old boxes wherever I could 
find them, at liquor stores, drug stores, and cigar stores. 
X 45. Had you a personal acquaintance with Hyams at that 
time? ; 
Ans. I had not. 
X 46. Can’t you give the name of a liquor store, drug store, or any 
other place where you bought old boxes at that time? 
- Ans. No, sir. | 
X 47. When did you begin to manufacture a brand of cigars called 
“ Normanda ? ” 
Ans. Between 1855-6, in New York. 
X 48. Were you at work for yourself or for some one else then ? 
Ans. Working in the shop daytimes and at night for myself. 
: X 49. Were you making these cigars for yourself or for some one 
else ? 
Ans. I can’t exactly say. 
X 50. For whom were you working daytimes at that time? 
Ans. It is so long ago that I can’t remember the party’s name. 
X 51. For how many people did you work while you were in New 
York? 
Ans. I wouldn’t be able to say. 
X 52. About how many? 
Ans. I can’t tell. 
X 53. For more than five different people? 
Ans. I should judge I did. 
X 54. More than ten? 
Ans. I wouldn’t be willing to say. 
X 55. Give the names of as many as you can for whom you 
worked. 
Ans. I forget the parties, sir. 
176 X 56. Can’t you remember the name of any man for whom 
worked ? 
Ans. No, sir; I cannot. 
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X 57: Who else besides yourself manufactured “ Normanda” 
cigars while you were in New York? 

Ans. Most all of the manufacturers were putting them up. 

X 58. What manufacturer can you swear was manufacturing 
“ Normanda” cigars while you were there, from 1855-7 ? 

Ans. I shouldn’t be willing to swear that any one was making 
them. I made them myself. 

X 59. Can you swear that you saw any “ Normanda” cigars while 
you were in New York made by anybody but yourself; if so, where 
did you see them, who made them, and in whose possession were 
they when you saw them ? 

Ans. Yes. Different manufacturers used to give these “ turn-in ” 
jobs to cigar-makers, and these cigar-makers used to put on men to 
make these cigars or any other kind. 

X 60. Name some of the manufacturers who had “ Normanda ” 
cigars made in the way you have described. 

Ans. It was the cigar-makers that I refer to now, who made these 
“turn-in” jobs. It would be difficult to know who hired them. 

X 61. Name some of the cigar-makers who made those “ turn-in ” 
jobs you refer to ? . 

Ans. It would be pretty hard for me to tell; they were, many of 
them, Germans. 

X 62. Can you give the name of anybody now living who knows 
that “ Normanda” cigars were made and sold in New York at the 
time you speak of? | 

Ans. I should judge that there are any number of old cigar-makers 
that know it. I know one cigar-maker that told me he made them 
in Baltimore. His name-is Charlie Church, now living in Boston. 
I cannot give the name of anybody in New York. 


(Objected to as irresponsive.) 
177 X 63. What is Charlie Church’s address and business in 


Boston ? 

Ans. He is one of the bosses of the “ Boston Co-operative.” His 
address is Sudbury street; the number I don’t know. His place of 
business is at the lower part of Sudbury street, and the firm for which 
he works is called “ The Boston Co-operative.” 

. a How many “ Normanda” cigars did you make while in New 
ork? 

Ans. A good many thousand, I guess. 

X 65. About how many? 

Ans. If I should say 65,000 or even more I should not be much 
out of the way. 

X 66. You have stated, in answer to int. 8, that you have made 
yourself some 75,000 in all; where did you make the other 10,000? 

Ans. I might have made them in a good many places. 

X 67. Where did you make them? 

Ans. I might have made them in Connecticut; I might have 
made them in Boston or different parts of New York. 

X 68. Taking it for granted that you might have made them most 
anywhere, where did you, in fact, make them ? 

15—311 
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Ans. I wouldn’t be willing to say. 

X 69. Then you can’t swear where you made another “ Normanda” 
cigar, except in New York? 

Ans. Oh, yes; I can; I didn’t say that. 

X 70. Where? 

Ans. It might have been in Boston; it might have been in New 
York; it might have been in Connecticut. I wouldn’t be willing 
to say. 

X 71. Can you swear that you made any in Boston? 

Ans. I swear that I made them, but I won’t swear to the place 
where I made them. 

X 72. Will you swear that you made them within the city of 

Boston ? 
178 Ans. No, sir; I wouldn’t swear that I made them in either 
of those places. I swear that I made them. 

X 73. Are you dealing in them now ? 

a I am making tliem now, and IJ shall always continue making 
them. 

X 74. In whose employ are you making them? 

Ans. In my wife’s employ. 

X 75. For how long time have you made them in Boston ? 

Ans. For my own use I have made up, perhaps, two boxes or 
1,000 of them at a time within the last four years, site I have been 
working for mv wife. 

X 76. Does your wife carry on quite an extensive business as a 
manufacturer and dealer? 

Ans. No, sir. 

X 77. How many cigars does she make a year? 

Ans. It may be sixty or seventy thousand ; sometimes less. 

X 78. How many “ Normanda” cigars or about how many has 
she made since you have been in her employ? 

Ans. It might be 2,000 or it might be 5,000. 

X 79. How many “ Normanda” cigars did you make in Boston 
previous to going into her employ? 

Ans. I was superintending for one or two parties, and I was in 
the leaf-tobacco business. They were a common cigar, made by 
pretty nearly all the manufacturers, and they are to-day, too. 
could not say how many. 

X 80. For what manufacturers were you at work when you made 
_“Normanda” cigars in Boston ? 

Ans. Well, I can’t tell you. I made them for myself. 

X 81. What year or about what year did you first make “ Nor- 
manda” cigars in Boston ? 

Ans. That I can’t tell. 

X 82. What year did you begin to do business in Boston or about 
what year? 

Ans. I may say about 1858. 

X 83. Did you begin to make “ Normanda” cigars or 
179 “La Normandi” cigars as soon as you began to do business 
in Boston ? : 

Ans. I began to make them, I think, about 1858, while I was do- 
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ing journey work—I mean the “ Normanda.” : made the same 
cigar and put it into either a “ Normanda” “La Normande” 
box, as I could find them, or a “La Norma” ies oa I did the same 
in New York. 

X 84. For whom were you at work in journey work when you 
began to make these cigars in Boston, in 1858? 

Ans. I can’t tell whether I was working in a shop or for myself. 

X 85. In whose shop did you work at that time ? 

Ans. I can’t tell whether I was working at that shop or at my 
own place. : 

X 86. Whose shop do you mean by “ that shop?” 

Ans. I don’t know that I was working in a shop atall. I might 
have been working at my own place. 

X 87. In whose shop did you work after you came to Boston ? 

Ans. I worked for a man by the name of Baxter, and a consider- 
able time for my brother—most of the time for my brother while in 
Boston. Then I would travel off into the little towns. 

X 88. Who and where is Baxter? 

Ans. He used to keep in Cambridgeport—lIke Baxter. I can’t 
tell where he is now; don’t know whether he is living or not. He 
used to have these “ turn-in” jobs. -[ haven’t known about him for 
over twenty years, except that he was farming. 

X 89. Where is your brother ? 

Ans. In Cambridgeport now, carrying on the cigar business there 
now. His name is Moss Fonseca. He used to do business in Port- 
land, Me. 

X 90. Did you make “ Normanda” cigars for either Mr. Baxter or 
your brother as early as 1858? 

Aus. It seems to me that I did; it seems to me I was in 
180 Boston at that time, and, if so, 1 was. I was working for one 
of them. 

X 91. Is there any one now living who you know would swear 
that you made “ Normanda” cigars in Boston as early as 1858 ? 

Ans. My brother might. I can’t say that he would. I know that 
I made them. | 

X 92. Is there any one living who knows that you made “ Nor- 
manda” cigars in Boston as early as 1865 ? 

Ans. I would not be able to swear that there is. 

X 93. Is there any one who knows that you made them anywhere 
else as early as 1865? 

Ans. I suppose there is if I should look after them. I can’t think 
of anybody now. 


Redirect by Mr. CLIFForRD: 


R. D. 94. At the times when you were in New York I wish you 
would describe the way journeyman cigar-makers were employed, 
whether they were continually shifting from one employer to another, 
and whether the times of employment were apt to be short, and give 
as good a description as you can of the way journeymen worked in 
those days. 

Ans. In those days a great many men carried on the business 
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down-town, and they would give a cigar-maker two or three cases of 
tobacco to take home. They made up the cigars and carried them 
down-town of a Saturday in a basket, not packed. Then they would 
draw their pay for those cigars; then they would come home and 
pay the men that they employed. A man could go into a shopand 
get a job; he could quit that job and go elsewhere ; they were going 
‘and coming, just as they had a mind to. 

R. D. 95. Was it not the custom also for the cigar-makers 
181 to make cigars, box and sell them on their own private ac- 

count, as you have testified that you did? — 

Ans. Yes, sir. | 

R. D. 96. Would or not a man thus buying up emptied boxes 
obtain the boxes at a very cheap rate? 

Ans. Yes, sir; they would also get an order from some of these 
places and they would furnish the boxes—a common thing, that 
was. , 

R. D. 97. What is your present address, where you can be found 
if wanted by either side ? 

Ans. 105 Leverett street. 

D. FONSECA. 


Attest: A. H. DAVIS, Examiner. 


Additional Evidence for Complainants. 


New York, June 24, 1884—11 a. m. 
Pursuant to notice for taking depositions in the above-entitled 
matter on behalf of the complainant appears Clarence Hale, Esq., 
for complainants; William Henry Clifford, Esq., for respondents. 


Deposition of George W. Nichols. 


Direct examination by Mr. Hae: 


GEORGE W. Nicuors, called on behalf of the complainants, being 
duly sworn, deposes and says: : 


Int. 1. What is your name, age, residence, and occupation ? 
182 Ans. George W. Nichols; aged 54; occupation, manufact- 
urer of cigars. 

2. Where do you conduct your business? 

Ans. At No. 79 Pine street, New York. 

3. How long have you been manufacturing cigars? 

Ans. I have been in the business as a manufacturer—for myself, 
you mean? 

4. How long have you been for yourself, and how long have you 
been in the business? 

Ans. I have been in the business since 1845, and I have been 
manufacturing myself for twenty-four years. 

5. Since 1845 what acquaintance have you had with the different 
brands of cigars, imported and domestic? 

Ans. Well, I have dealt largely in them, both imported and the 
domestic, other than those’ that I have manufactured or that were 
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manufactured by my father. I was a dealer before I was a manu- 
facturer, and bought of the different brands of cigars and knew 
‘them. I bought the “ La Normandi,” although I did not buy them 
directly from the manufacturer at that time. I have bought the 
cigars and sold them. ‘They have come under my observation, and 
I have had inquiries for them. 
6. That is, since 1857 you have dealt in the “ La Normandi” 
cigars? 
a Say about 1857; about that time. 
. Have you, since 1850, been well acquainted with all the brands 
of lent for sale in New York city ? 
Ans. Well, of course, when you say all brands I anneal answer to 
that. There were perhaps 500 brands of the different kinds, 
8. Calling your attention to the time when there were fewer 
brands, say from 1850 to 1860, were you acquainted with all the 
different brands aé that time ? 
Ans. I was acquainted with all the leading brands of cigars 
183 in those days, though the leading brands more particularly 
were imported cigars. 
9. And were you also acquainted with domestic brands of cigars? 
Ans. Yes, sir; but there were. very few of those in those times. 
10. Did you ever hear from 1850 to 1870 of a cigar called “ Nor- 
manda” or “ La Normanda?” 
Ans. No, sir. 
11. Did you ever hear of such a brand? 
Ans. No, sir. 
12. From your knowledge of the cigar trade and the different 
brands of cigars, especially of the domestic cigars, what would you 
have known of such a brand if it had been in existence ? 


(Objected to.) 


Ans. I think I should have heard of it if there had been a brand 
of that kind. 

13. Since 1857 has the “ La Normandi” brand been a well-known 
brand of cigars? 

Ans. Yes, sir. 

14. And where, to your knowledge,‘has its trade extended— 
throughout the East ? 

Ans. I imagine it has extended all throughout the East. 

15. Has its reputation been good ? 

Ans. Yes, sir. 

16. And well established? 

Ans. Yes, sir. 

17. And well known through New — ? 


Ans. Yes, sir. 
18. And well known as a brand of cigars sold by Stachelberg & 


Co.? 
(Mr. Crirrorp: I object to the last four or five questions.) 


19. State by whom those cigars have been manufactured. 
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184 Ans. When I was best acquainted with them they were 
made by Mr. Bijur. 

20. And after that? 

Ans. After that I heard that Mr. Stachelberg manufactured them. 

21. And of late by whom have they been manufactured ? 

Ans. By Messrs. Stachelberg & Co. 

22. And whether or not has it been well known in the community 
as a brand of cigars sold and manufactured by Stachelberg & Co.? 

Ans. Yes, sir. 

23. State, if you know, what the general repute of those cigars has 
been during the past fow years. 


(Objected to.) 


Ans. It has been very high. 

24. State whether or not it has been a leading brand of domestic 
cigars. 

(Objected to.) 


Ans. Well, I should judge it has been—in the East particularly. 
GEO. W. NICHOLS. 


Subscribed and sworn to before me this 24th day of June, 1884. 
JOHN A. OSBORN, 
U. S. Commissioner, S. D. N. Y. 


Deposition of Solomon Gershel. 


Direct examination by Mr. Hate: 


SoLtomon GERSHEL, called on behalf of the complainants, being 
duly sworn, deposes and says: 


Int. 1. What is your name, age, residence, and occupation ? 
185 —. Solomon Gershel ; 51 years of age; residence, 20 West 
60th street, New York city; tobacco dealer; place of business, 
191 Pear] street, New York. 
2. How long have you been a tobacco dealer ? 
Ans. Since about 1869 or 1868. 
3. Are you acquainted with the different brands of cigars sold 
in New York city? 
Ans. Some; yes. 
4. How long have you had such acquaintance? 
Ans. Since about 1856, when I first manufactured cigars myself. 
5. You were a cigar-maker ? 
Ans. Yes, sir; I am by trade. 
6. During what years were you a cigar-maker ? 
Ans. From 1852 up until about 1856. 
7. Since 1857 have you known the “La Normandi” brand of 
cigars ? 
Ans. About 1857 or 1858 I knew that brand. 
8. Have you or not been well acquainted with that brand since 
then ? 
Ans. Yes, sir. 
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9. By whom has it been made? 

Ans. By Mr. A. Bijur, first. 

10. And since then by whom ? 

Ans. Mr. Stachelberg. . 

11. Did you yourself know of the fact that Stachelberg & Co. were 
the successors in business of A. Bijur? 

Ans. Yes, sir. 

12. And state what was the fact in that respect. 

Ans. When Mr. Bijur went out of the manufacturing business he 
turned it over to Stachelberg. Mr. Stachelberg bought all his stock. 


(Mr. Ciirrorp: I object to that as being secondary evidence.) 
13. How do you know of this? 
186 (Same objection.) 


Ans. From common report in the tobacco business. All the trade 
knows about the tobacco manufacturers. 

14. Were you accustomed to visit the factory of Bijur and after- 
wards of Stachelberg ? 

Ans. I was well acquainted with Bijur from 1852 to 1853 up, but 
I never was at his factory. I-‘have been at Stachelberg’s factory 
after that, about 1864 or 1865, when he kept in Cedar street. 

15. During the past ten years the “La Normandi” cigars have 
been a good brand and well known to the public? 


(Objected to.) 


Ans. It is one of the best brands in the country. 

16. State whether or not you know its general reputation in the 
community. 

ge Yes, sir. 

W hat is it? 

re It is very good. 

18. After Stachelberg & Co. took up Bijur’s business were you ac- 
customed to meet Bijur and Stachelberg & Co.? 


(Objected to.) 


Ans. Yes, sir; very often. 

19. In what way ? 

Ans. I went to try to sell them something and could not. They 
bought Bijur’s tobacco. I went there to make a trade. 

20. Has or not the “ La Normandi” brand of cigars had an exten- 
sive sale? 


(Objected to.) 


Ans. Yes, sir. 

21. In what part of the country? 

Ans. In the East. 

22. Now, Mr. Gershel, calling your attention to the different 
brands of cigars from 1850 to 1860, were there or not many domestic 
brands of cigars during those years? 

Ans. Very few. 
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187 23. And were you or not, during all those years, acquainted 
with the different brands of domestic cigars ? 

Ans. Yes, sir; I was. 

24. State fully what your acquaintance was, and how extensive. 

Ans. When I manufactured, in 1856, we generally imitated im- 
ported cigars. ‘There were very few domestic brands at that time. 

25. During those years did you ever hear of a brand of cigars 
called “ Normanda” or “ La Normanda?” 

Ans. I never heard of it. =. 

26. Were you well acquainted in those years also with the differ- 
ent brands of imported cigars ? 

Ans. Yes, sir. 

27. Did you ever kuow of a brand of imported cigars known as 
“La Normanda?” 

Ans. No, sir. There were the “ Noriegas” and the “ Partagas.” 

28. What were the leading brands of domestic cigars? 

Ans. I don’t remember anything else, except in 1857 or 1858 the 
“La Normandi” came out. We made some of those cigars in old 
boxes ourselves. 

29. Of the domestic cigars in those vears there were very few 
brands? 

(Objected to.) 

Ans. Yes, sir. 

30. State whether or not, from your knowledge of the trade, if 
there had been such a cigar as the “ La Normanda” would you have ad 
known about it. 

(Objected to.) 

Ans. Of course, being in the trade, I would have known of it. 

(Mr. Ciirrorp: This testimony is objected to on the ground that 
it is not in rebuttal.) 

188 Cross-examination by Mr. CLirrorpD: 

X 31. When you were making cigars, for whom were you work- 
ing between 1850 and 1856? 

Ans. In New York city, for Mr. Bijur and me. Levin. 

X 32. How old were you then? 

Ans. About eighteen or nineteen years old. 

X 33. Were you employed making cigars as a workman ? 

Ans. Yes, sir. 

X 34. You did not know as much about the market then as you 4 
do now? 


Ans. Not in 1852; but I did in 1856. 

X 35. In fact, a boy, as you were at that time, you did not know 
very much about it? 

Ans. I knew a great deal then. 

X 36. You could not swear that you knew all the brands of cigars 
that were manufactured in New York at that time? 

Ans. No, sir; not all; but I knew about the leading brands. 
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X 37. Have you any doubt but that there were numbers of brands 
of cigars made in a small way throughout the country, as well as in 
New York city, at that time of which you knew nothin 

Ans. I did not know what was made in the ples, I knew 
what was being made in New York. 

X 38. Your evidence substantially amounts to this: Beyond the 
Bijur “ La Normandi” brand that is all you knew of such a brand 
at that time? 

Ans. I knew the “ La Normandi” brand in 1857 or 1858. 

X 39. And all that you know about it is that it was a brand manu- 
factured by Bijur? 

Ans. Yes, sir. 

X 40. And subsequently all that you knew about it is that it was 

manufactured by Stachelberg & Co.? 

Ans. Yes, sir; and I smoked some of them in the country—in 
Hartford and Springfield. 


189 De bene esse : 


X 41. You say these cigars have at present a large sale 1 in the 
East ; how do you know that? 

Ans. I have been traveling in the East. I have been in Hartford 
sometimes three or four times in the winter, and I also used to go 
to Springfield. 

X 42. How do you know—that is the question ? 

Ans. The leading cigar at the Allyn House, in Hartford, is the 
“ La Normandi,” as a domestic cigar. 

X 43. Have you any further source of knowledge ? 

Ans. No, sir. . 

X 44. What did you know of the imported brands of cigars when 
you were a workman for Bijur? 

Ans. We bought them sometimes at Gilsey’s, in Broadway. They 
were cheap at that time, and we bought them. ‘They were only six 
cents. 

X 45. You did not know a great deal about imported brands at 
that time? 

Ans. No, sir. 

X 46. How long ago can you testify that you began to havea 
moderate acquaintance with imported brands of cigars ? 

Ans. About 1856 and 1857; about that time. 

X 47. Not before? 

Ans. I saw some and smoked some. At that time we manufact- 
ured them and called them imported brands. 

X 48. When did you first begin to have an extensive knowledge 
of imported brands of — that you can testify about ? 

Ans. From 1856 u 

X 49. When did you first begin to have an extensive knowledge 
of the domestic brands of cigars—their names, trade-marks, brands, 
&e.? 

Ans. From 1858, so on, up. 
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190 Redirect : 


49. From 1850 to 1860 did you or not have a knowledge of the 
domestic cigars in public use in New York city? 

Ans. Yes, sir. 

50. Did you or not have a thorough knowledge of the domestic 
cigars in public use in this city at that time? 

Ans. Well, some; I would not say all, but some. 

fa And did you ‘or not ever hear of a brand called “ Normanda ” 

“La Normanda” in public use in New York city? 

"ie I never heard of it in public use—neither “ Normanda ” or 
“La Normanda.” 

52. You never heard the name at all? 


Ans. Never. 
SOLOMON GERSHEL. 


Subscribed and sworn to before me this 24th day of June, 1884. 
JOHN A. OSBORN, 
U. S. Commissioner, 8. D. N. Y. 


Deposition of Isaac Hamberger. 


IsAAc HAMBERGER, called on behalf of the complainants, being 
duly sworn, deposes and says : 


Direct examination by Mr. Hate: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Isaac Hamberger; 56 years old; tobacco merchant; I re- 
side at 161 East 63d street; my place of business is at 151 Water 

street, New York city. 
191 2. How long have you been a tobacco merchant ? 
Ans. Off and on since 1849. 

3. Have you or not, since 1857, been acquainted with a brand of 
cigars known as “ La Normandi?” 

Ans. Yes, sir. 

4. How long have you known it? 

Ans. I have known that brand just the same as several other 
brands of well-known notoriety at that time. 

5. How well known has this cigar been during the past ten years ? 

Ans. I don’t know; I have not paid any attention to that. 

6. Was it or not a well-known brand after 1857, to your knowl- 
edge? 

_ ol After 1858 I have not paid any attention tothe cigar brands 
particularly. Up to 1858 I did. 

7. Were you acquainted with the different brands of domestic 
cigars in public use in New York city from the year 1850 to 1860? 

Ans. Yes, sir; pretty well. 

8. Were there or not as many domestic brands of cigars at that 
time as there are now? 

Ans. No, sir; there were not many. 

9. Were there few or many? 

Ans. Very few. Most of the brands at that time were made in 
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imported boxes; that is, domestic cigars were put into imported 
boxes and they were sold. 

10. What was your business from 1850 to 1858? 

Ans. My business was manufacturing cigars, selling tobacco, sell- 
ing empty boxes, cigar ribbons, and all manufacturers’ utensils. 

11. Were you accustomed to buy up old cigar boxes and cigar 
ribbons ? : 

Ans. Yes, sir. 

12. Did you or not ever hear in those years of a brand of cigars 

called “ Normanda” or “ La Normanda?” 
192 Ans. I never did. There was a brand at that time called 
“La Norma.” 

13. That was an imported brand? 

Ans. Yes, sir. 

14. Did you ever hear of an imported brand called “ Normanda” 
or “ La Normanda?” 

Ans. No, sir. 

15. And in your purchase and sale of old cigar boxes did you 
ever have the name presented to you or come before you in any way 
of “La Normanda ” or “ Normanda?” 

Ans. No, sir; I do not recollect it. 

16. And was there any such brand in public use in New York city 
in those years? 

(Objected to as incompetent.) 


Ans. No, sir; not to my knowledge. 

17. During the last few years you have been acquainted with the 
reputation of the different brands throughout the country, have you 
not? 

Ans. No, sir; I have not paid any attention to them. 

18. From your knowledge of the trade from 1850 to 1860, if a cigar 
had been in public use called “ Normanda” or “ La Normanda” 
would you have known of it? 


(Objected to as calling for an inference.) 
Ans. I think I would. 


Cross-examination by Mr. CLIFFORD: 


X 19. Do you make oath that in 1858 you knew every brand of 
imported cigars brought into the port of New York? 

Ans. No, sir; not every brand. | 

X 20. Do you make oath that you were acquainted with every 
brand of domestic cigars at that date? 

Ans. No, sir. 

X 21. Then a brand of cigars called “La Normanda” 
193. might have been in existence and you not know it, since you 
did not know every brand ? 
Ans. It might have been in existence without my knowledge. 


Redirect : 


22. But might it have obtained public notoriety and might it 
have been common—in public use—without your knowledge? 
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(Objected to.) 


Ans. Not very well. 


23. Was vour acquaintance during those. years extended through | 


the saloons and restaurants in your purchases of old cigar boxes? 

Ans. Yes, sir; all over the city. 

24. And did you or not ever hear in those years of a cigar by the 
name of “La Normanda” or “ Normanda” ever obtaining public 
use in the saloons or restaurants ? 

Ans. I believe I never heard the name before it was mentioned 


here. 


Recross : 
X 25. Can you positively swear that you never did hear the name 
of “ La Normanda” until you heard it mentioned here? 


Ans. Yes, sir. 
X 26. How early did you hear of “ La Norma,” as well as you 


can remember? 
Ans. As far back as 1850 or 1851. 
X 27. Were you ever employed by Bijur or Stachelberg? 
Ans. I never have been. 
X 28. Did you bave any business connections with them ? 
Ans. Never. 
X 29. Did you sell their cigars ? 
194 Ans. Never. 
X 30. Were you summoned ? 
Ans. Yes, sir; of course. 


Redirect : 
31. Did you ever have any business at all with Stachelberg & 
Co.? 
Ans. No, sir. 
32. You were subpcenaed in this case, were you not? 


Ans. Yes, sir; I was. 
ISAAC HAMBERGER. 


Subscribed and sworn to before me this 24th day of June, 1884. 
JOHN A. OSBORN, 
U. 8. Commissioner. 


Deposition of Marcus Oppenheimer. 


Marcus OPPENHEIMER, Called on behalf of the complainants, be- 
ing duly sworn, deposes and says: 


Direct examination by Mr. Hate: 


Int. 1. What 1s your name, age, residence, and occupation ? 
Ans. Marcus Oppenheimer; 47 years old; 64 West 56th street; 
occupation, tobacco dealer; place of business, 138 Water street. 
2. How long have you been a tobacco dealer? 
Ans. Since 1865 on my own account. 
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195 3. What was your business before 1865 ? 
Ans. I was a clerk in a cigar factory and dealt in tobacco 
also from 1855 to 1865. 

4. What was your business before 1855? 

Ans. I attended school. 

5. Do you know a brand of cigars called “ La Normandi?” 

Ans. Yes, sir. 

6. By whom is that cigar manufactured ? 

Ans. As much as I know of, it is manufactured now by Stachel- 
berg & Co. | 

7. Is it or not a well-known brand ? 

Ans. It used to be at the time I was in the cigar business. I don’t 
know so much about it now. 

8. And what was its reputation then ? 

Ans. It had a good reputation for a good cigar. 

9. And was it a cigar in general sale through the New England 
States ? 

Ans. My recollection of it is particularly from the East—Boston. 
We had some trade there. ; 

10. Do you know whether or not it has an extensive saie in Boston 
and its vicinity ? 

Ans. It had at that time. 

11. Between what years was that? 

Ans. Between 1855 and 1865. 

12. Have you ever heard of a brand of cigars called “La Nor- 
manda” or “ Normanda?” 

Ans. No, sir. 

13. How extensive has been your knowledge, Mr. Oppenheimer, 
of the different brands of domestic cigars in public use in New York 
city since 1855? 

Ans. I knew the most leading brands. 

14. And what has been your knowledge of the different leading 
brands of cigars in public use throughout the Eastern market—Bos- 
ton, Xe. | 

: Ans. We manufactured then ourselves several brands 
196 which were sold extensively in the East. We made some 

cigars to come as near the “ La Normandi” as possible and 
packed them upin the same way, and we used the name “La 
Norma” for them. 

15. Have you or not known of any such brand in public use as 
“La Normanda” or “ Normanda?” 

Ans. No, sir. 

16. And you say you were in a way of knowing the different 
brands of cigars so as to seize upon any idea that you could get 
from those different brands? ; , 


(Objected to as leading and not testified to by witness.) 


Ans. I don’t know exactly what you mean, sir. 

17. From the different brands in public use were you or not ac- 
customed to adopt any element that you could get ? 

Ans. Yes, sir. 
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18. And did or not that lead you to inquire pretty fully into the 
different brands of cigars in public use? 

Ans. That was our business. 

19. State whether or not any such cigar as that could have been 
in public use without your knowing of it—a cigar in public use 
called “ La Normanda.” 


(Objected to.) 


Ans. I think I would have known of it. 


(Mr. Crirrorp: I object to ) the deposition on the ground that it 
is not in rebuttal.) 


Cross-examination by Mr. CLirrorD: 


X 20. You were not acquainted with all the different brands of 
cigars? 
Ans. No, sir. 
X 21. Neither imported nor domestic ? 
Ans. Neither imported nor domestic. 
X 22. Many might have existed without your knowledge? 


197 Ans. They might. 
X 23. “La Normanda” might have been in existence with- 
out your knowledge? 
Ans. It could not have been. 
X 24. The same as many others? 
Ans. Yes, sir. 


Redirect: 


25. You say mariy brands of cigars might have been in existence ; 
might they have become in public use and you not know it? 
Ans. No, sir; if they became prominent I would have known 


them. 
M. OPPENHEIMER. 


Subscribed and sworn to before me this 24th day of June, 1884. 
JOHN A. OSBORN, 
U. S. Commissioner, 8S. D. N. Y. 


Deposition of Julius Hilborn. 


Junius Hirporn, called on behalf of the complainants, being 
duly sworn, deposes and says : 


Direct examination by Mr. Harr: 
Int. 1. What is your name, age, residence, and occupation ? 


Ans. Julius Hi Iborn ; 52 years old ; 334 West 22d street ; 
198 _ traveling salesman ; place of busionee 76 Franklin street, 
New York. 


2. Traveling salesman in what line ? 
Ans. Notions. 
3. Have you or not a knowledge of the different brands of cigars 
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in public use in New York city ; and, if yes, for how long have you 
had such knowledge? 
(Objected to.) 


Ans. From 1850 to 1868 and 1870. 

4. What was your business at that time ? 

Ans. Wholesale and retail cigars. 

5. That was from 1850 to 1870? 

Ans. Yes, sir. 

6. After about 1857 were you or not acquainted with a cigar called 
“La Normandi?” 

Ans. We were sole agents for that brand in the East. 

7. Were or not those cigars well known in the East? 


(Objected to.) 


Ans. As a domestic cigar, better than any other. 

8. State quite fully how extensively those cigars sold in the East, 
and whether or not their sale was increased, and state with regard 
to their general reputation as a domestic brand of cigars. 

Ans. We introduced the cigar in the East, and their reputation, 
as well as their sale, constantly increased. ‘The sales amounted to 
hundreds of thousands a year, and the sales have constantly increased 
since that time. 

9. During those years and back as far as 1850 were you acquainted 
with the different domestic brands of cigars in public use in New 
York city and the East? 

(Objected to.) 

Ans. Yes, sir. 

10. Did you ever hear of a brand of domestic cigars in those years 
called “ Normanda ” or “La Normanda?” 

Ans. Never. 
199 11. State quite fully what your means of knowledge were 
of the different domestic brands of cigars from 1850 to 1870. 

Ans. Well, up to 1860 or before the war, strictly speaking, there 
were very few brands of domestic cigars that were exclusively do- 
mestic ; the imported brands were in general use; there were very 
few domestic brands sold, as compared to the present time—com- 
paratively speaking. 

12. You say there were very few; what was your means of 
knowledge; how do you know that there were but very few? 

Ans. By dealing in them. 

13. What house were you connected with in those years? 

Ans. With my uncle, W. 8. Kingsbury, who was Mr. Bijur’s sole 
agent. 

P14. State what the extent of Mr. Kingsbury’s business was. 

Ans. He was one of the largest cigar dealers in the city of Boston 
at that time. 

15. And you were employed by him in New York? 

Ans. No, sir; in Boston. 

16. And did your trade take you to New York part of the time? 
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Ans. Yes, sir; afterwards I became established in New York, 
Washington, and San Francisco. 

17. And did you know all the domestic brands in public use then? 

Ans. That would be too broad an answer to make. 

18. As far as you know? | 

Ans. If there was an important brand I knew it. If it wasa 
brand in popular use [ should have known it. 

19. With regard to imported brands, were you acquainted with 
the different imported brands ? 

Ans. Thoroughly. 

20. Did you ever hear of any imported brands of cigars called 
“La Normanda” or “ Normanda?” 

Ans. Never in my experience. I never knew of any brand 
200 of cigars called “ Normanda” or “ La Normanda,” imported 
or domestic. 
21. Did you ever hear of the name at all ? 
Ans. No, sir. 


Cross-examination by Mr. CLirrorD: 


X 22. Have you ever heard of an imported brand of cigars called 
“La Normandi?” 

Ans. No, sir. | | 

X 23. Or “ Normandi” or “ La Normandi,” with the accent on 
the first syllable. 

Ans. How is it spelt? 

X 24. I now ask you if you heard popularly and publicly pro- 
nounced as the name of an imported brand of cigars’ one called 
“ Normandi” or “ La Normandi,” independent of the way of spell- 
ing it? | 

Ans. Except as a domestic cigar, I never heard of it. 

X 25. When did you first hear of it as a domestic cigar ? 

Ans. 1856 or 1857—1857. 

X 26. Where? 

Ans. In Boston. 

X 27. Who made them ? 

Ans. A. Bijur. 

X 28. How was that word spelled, as you remember it? 

Ans. N-o-r-m-a-n-d-i. 

X 29. Have you ever seen a brand spelled N-o-r-m-a-n-d-a ? 

Ans. No, sir. 

X 30. Or L-a N-o-r-m-a-n-d-a? 

Ans. No, sir. 

X 31. How were you employed from 1850 to 1855? 

Ans. In California. 

X 32. What doing? 

Ans. Selling cigars there. 
201 X 33. What cities in California ? 
Ans. San Francisco. 

X 34. You were there from 1850 to 1855? 

Ans. Yes, sir; in fact up to the commencement of 1856. I arrived 
in New York in January, 1856. 
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X 35. How long did you stay here in this city—New York ? 

Ans. A very short time. I went to Boston. 

X 36. How long did you live in Boston? 

Ans. About two years. 

X 37. Where did you go then? 

Ans. I came to New ‘York. 

X 38 That brought you to 1859? 

Ans. Yes, sir. 

X 39. And how long did you remain in New York? 

Ans. From 1859 to 1861, until the war broke out, and then I 
moved to Washington. 

X 40. Then from 1850 to 1855 you were not in the cigar business 
in New York? 

Ans. No, sir. 

X 41. Then you had no acquaintance with the brands in vogue 
in the city of New York ? 

Ans. No, sir. 

X 42. And up to 1856? 

Ans. No, sir; not in the city of New York. 

X 43. Neither had you any acquaintance with the brands in 
vogue in New England from 1850 to 1856? 

Ans. No, sir. 

X 44. So that your testimony does not apply to that period of 
time in either of those places? 

Ans. I stated that. 

X 45. What is your present business ? 

Ans. Selling notions. 

X 46. Have you a place of business in the city of New York? 

Ans. Yes, sir; as a salesman. 
202 Redirect: 

47. Did you, from 1850 to 1855, have a knowledge of the brands 
of domestic cigars in public use in the country ? 

Ans. There were no domestic cigars sold in San Francisco at that 
time. 

X 48. But immediately after that, as soon as 1856, you did have 
that knowledge in New York city? 

Ans. Yes, sir. 


Recross: 


X 49. How long did it take you after you came here in 1856 to 
acquire an intimate acquaintance with all the domestic and foreign 
brands of cigars in New York and New England? 

Ans. In the course of my dealings 

X 50. How long did it take you? 

Ans. I don’t know. You might learn ten of them in a day and 
you might only learn one of them in a week. 

X 51. How long would you be willing to testify that it took you, 
as a matter of fact, to learn about the different brands of imported 
and domestic cigars in New York and New England? 

Ans. I should judge 

17—311 © 
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X 52. My question calls for time. Do you think you learned it 
in six months? 

Ans. That is cornering me pretty close. 

X 53. Don’t you think a year would be as short a time as you 
would be willing to swear tothat you obtained a familiar acquaintance 
with the foreign and domestic brands of cigars in New York and 
New England ? 

Ans. Oh, I misunderstood your question. 

X 54.. Now, will you state how wee you are willing to testify, 

as a matter of fact, after you came back here in 1856, 
203 it took for you to obtain this familiar knowledge with for- 
eign and domestic brands of cigars in New England and New 
York ? 
Ans. About a year. 


(Mr. CtirrorD: Cross-examination de bene esse. Deposition gen- 


erally objected to as not being in rebuttal.) 
JULIUS HILBORN. 


Subscribed and sworn to before me this 24th day of June, 1884. 
JOHN A. OSBORN, 
U. S. Commissioner, S. D. N. Y. 


Deposition of Elias Spingarn. 


Exras Sprncary, called on behalf of the complainants, being duly 
sworn, deposes and says : 


Direct examination by Mr. Hate: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Elias Spingarn; age, 48; residence, 118 East 58th street ; 
occupation, tobacco merchant; place of business, 5 Burling Slip, 
New York. 7 

2. How long have you been a tobacco merchant ? 

Ans. We have been in the tobacco business since 1868 ? 

3. And in what place ? 

Ans. No. 5 Burling Slip. 

4. In the same place? 

Ans. We manufactured in the same place previously. We have 
been twenty-one years in the place, No. 5 Burling Slip. 

5. Are you acquainted with a brand of cigars called “ La Nor- 

mandi?” 
204 Ans. Yes, sir. 
6. How long have you been acquainted with such brand ? 

Ans. I have been acquainted with it ever since it first came out, 
when we were in the cigar manufacturing business ourselves. I also 
kept three stores in New York, one in Broadway and one in Court- 
landt street. 

7. And what kind of a cigar is it and what, to your knowledge, is 
the extent and place of its sales ? 

Ans. At the time when it came out they were competitors to us. 
We tried to imitate everything we could find, and when a popular 
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cigar came out we tried to make it. About 1857 or 1858 Mr. Bijur, 
who was a good manufacturer, came out with this new brand of 
cigars called “ La Normandi,” and we made the cigar and called it 
“ Noriegas.” ’ 
8. Since that time, state what you know of its extent in reference 
to sales. 
Ans. After Bijur went into the tobacco business he gave it over 
to Mr. Stachelberg, and it has had a very extensive sale ever since. 
9. Is it a well-known brand of cigars? 
Ans. Yes, sir; it has been since it was first made. 
10. Throughout the market of the Eastern States? 
Aus. Yes, sir. 
11. You know that of your own knowledge? 
Ans. Yes, sir. We also had agencies in Boston. We ought to 
know it. 
12. During those years have you ever heard of a brand of cigars 
called “ Normanda” or “ La Normanda?” 
_Ans. No, sir. I heard of “ La Norma,” but that is an imported 
cigar. 
13. Have you a knowledge of the different brands in public use 
of the domestic cigars ? 
Ans. Yes, sir; that was my business to know? 
14. How long have you had such a knowledge? 
205 Ans. Since about 1855, when I first commenced to keep 
stores. 
15. Have you ever heard of a brand of domestic cigars called 
“ Normanda ” or “ La Normanda?” 
A. No, sir; I never did. 
16. What has been your knowledge of the different imported 
brands of cigars? 
A. My knowledge of the imported goods has been -very exten- 
sive. 
17. Have you ever known of an imported brand called “ Nor- 
manda” or “ La Normanda?” 
A. Never. 


Cross-examination by Mr. CLIFFORD: 


X 18. When did you first begin business for yourself? 

Ans. In 1854 I was with my brother in business, and I com- 
menced in 1856 for myself. 

X 19. Did you make cigars then yourself? 

Ans. I made cigars long before that, but I never worked for any- 
body; I worked for my brother; I superintended everything, and 
then I opened a factory in 1850; but I wa’s in a cigar store, in 1855, 
on the corner of Fulton street, where the Evening Post building now 
stands. 

X 20. A retail cigar store? 

Ans. We manufactured wholesale and we kept a few retail stores 
in Broadway. 

X 21. Do you testify that you were acquainted then with all the 
brands of cigars that came into the port of New York? 
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A. All of the leading brands; yes, sir; that was my business to 
know. 

X 22. Do you testify that you were acquainted with all of them 
that came in, leading or otherwise ? 

Ans. No, sir; that I could not tell. There might have 
206 been some small manufacturers who sent in their cigars that 
had hardly any name, but any cigar that was well known I 

knew of it. 

X 23..Any brands of cigars that were publicly known you did 
know ? 

Ans. Yes, sir. 

X 24. And there might have been some brands in small quanti- 
ties brought in that you did not know anything about? 

Ans. Yes, sir. 

X 25. When you speak of your extensive knowledge you mean that 
knowledge of the leading brands of cigars which every dealer has ? 

Ans. | was opposite to Park & Tilford. They were the most ex- 
tensive dealers, and I was in opposition to them, and I had to 
keep myself posted and had to keep the same brands. 

X 26. Is it not a fact that there are coming into this country, and 
have been in years gone by, small quantities of different brands of 
cigars not generally known? 

Ans. Yes, sir. 

X 27. That is continually recurring ? 

Ans. Yes, sir; small manufacturers commence and send their 
cigars here. T he same thing happens to-day. 

X 28. Is it not also the fact that there are always springing up 
small brands of domestic cigars not generally known, and it takes 
several years for them to become celebrated and generally known ? 

Ans. It may be to-day, but not in those days. 

X 29. Still, it existed in those days? 

A. Very little; we always imitated imported cigars. 

X 30. The domestic manufacturers imitated principally foreign 
brands ? 

Ans. Yes,sir; I could mention you a hundred brands, if necessary. 

X 31. And if a manufacturer sees some new brand coming 
207 in in small quantities, and he thinks well of it, he picks 
it up? 

Ans. No, sir. Excuse me! Why should he take a little brand? 
He would take a popular brand, add something to it, and make it a 
leading brand. 

X 32. Would you swear that in 1855 you knew all of the domes- 
tic brands, big and little, notorious and obscure, that were made in 
the city of New York ? 

Ans. No, sir; not by any means. 

X 33. Wasn’t it the practice at that time for workmen in a small 
way to buy old cigar boxes, fill them, and retail them around? 

Ans. Yes, sir. 

X 34. You knew that as a fact ? 

Ans. Yes, sir; they send us oftentimes the filled boxes. 

X 35. In this way, I suppose, workmen—cigar-makers—got a 
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little money besides their wages to help eke out their slender in- 
comes ? 

Ans. Yes, sir. 

X 36. And then they retailed them out themselves in some cases ? 

Ans. They sold them wherever they could get a customer. 

X 37. In this way of selling them they always used some name 
that was familiar to them and put that name on the box and called 
them by that name? 

Ans. These little fellows would come to a man and get the box 
and fill it. That was the way that was generally done. 

X 38. Where he bought the boxes in that way he would keep the 
name on the box? 

Ans. He paid for the name. For $10,at that time, you could get 
1,000 good cigars. 

X 39. And was it customary for the man who made them to re- 
tain the name on the boxes? 

Ans. They used to get a few boxes and fill them up irrespective 

of the name. 
208 X 40. The pay to cigar-makers in those days was much 
lower than it 1s to-day ? 

Ans, Yes, sir; a little lower; but good cigar-makers were paid 
well at that time. 

X 41. How much were they paid then? 

Ans. As high as $12 and $14 per thousand and as low as $3. 

X 43. Medium goods were about what per thousand to make? 

Ans. About $5 and $5.50. 

X 43. To manufacture médium cigars what did they pay? 

Ans. From $5 to $28 

X 44. What do they pay for manufacturing medium cigars now 
to a good workman? 

Ans. I am not in the cigar business to know for certain, but they 
pay about $12. 

X 45. For the best how much do they pay? 

Ans. As high as $30. 

X 46. For lower grades how much? 

Ans. $2 in Pennsylvania. 

X 47. I mean here. 

Ans. In New York about $5. 

X 48. Have you ever been a cigar-maker yourself? 

Ans. Yes, sir. 

X 49. How long did you work in the trade? 

Ans. I was a cigar-maker before 1853. Iwas born in the cigar 
business, you might say. I smelled tobacco before I was born, I 
might say. 

X 50. How long did you work yourself before 1853 ? 

Ans. Maybe three or four months, when I commenced business 
myself. 

X 51. Where was that? 

Ans. Always in the city of New York. 

X 52. With whom ? 

Ans. With my brother. 
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209 X 53. What did you do after that? 
Ans. I went into business for myself. We joined together. 

X 54. What was the name of the firm? 

Ans. E. Spingarn & Company. 

X 55. How long did you continue in that firm? 

Ans. I believe we commenced in 1856, under the firm name of 
E. Spingarn, and then we joined together in 1863, and then we 
added the company. 

X 56. What was the business of that firm up to the time that you 
went to Burling Slip? 

Ans. Manufacturing; but only a few years in Burling Slip—about 
five years. 

X 57. Retail stores, too? 

Ans. We gave up the retail cigar business in 1864, except one store 
which we supplied. We gave it over to another man, and we sup- 
plied it with goods a little longer. 


(Mr. CiirrorpD: Cross-examination de bene esse. Deposition gen- 
erally objected to as not in rebuttal.) 


Redirect: 


58. You have been asked about knowing all the brands of do- 
mestic cigars, big or little. Did you not know all the brands of do- 
mestic cigars during the years that you have described in public use? 

Ans. Yes, sir; only the leading brands. 

59. You have been asked with regard to the trade of certain small 
retail dealers getting old cigar boxes and making cigars and filling 
the boxes. Were they not accustomed to take the leading brands of 
cigars ? 

Ans. Yes, sir; that is what [havesaid. They only took the lead- 
ing brands. They always preferred them. 

| 60. The trade was generally in taking old cigar boxes of leading 
™ brands? | 
210 Ans. The most leading brands, except if a man had just a 
few boxes to fill he would fill them up irrespective of the 
brand; but if he bought boxes he bought only leading brands. 

61. You have been asked about the price of cigar-making, the 
wages, the prices which cigar-makers get for manufacturing the dif- 
ferent brands of cigars. You don’t know, of your own knowledge, 
how those prices run ? 

Ans. I have mentioned that very same thing. I could not men- 
tion the prices that are paid now, but I knew it at the time I was 
manufacturing. 

62. So that all in reference to what they pay at present is merely 
estimate on your part? 

Ans. Yes, sir. 


Recross: 


X 63. You have a general knowledge of the prices paid cigar- 
makers to-day, as well as the prices that were paid in the years 1867 
and 1868? 
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Ans. I was better posted then than Iam now. I have a general 
knowledge. Sometimes parties come in and tell me I have to pay 
so much and so much for such and such brands. 


Redirect: 
64. But you have no accurate knowledge as to how prices run to- 
day? 
Ans. No, sir; not since we stopped manufacturing. 
E. SPINGARN. 


Subscribed and sworn to before me this 24th day of June, 1884. 
JOHN A. OSBORN, 
U. S. Commissioner, S. D. N. Y. 


211 Moses Kind Recalled. 


Moses Krnp recalled for further examination by Mr. Hate: 


Int. 1. Will you state, in brief, whether or not the trade-mark 
alleged in our bill to be complained of—bill and amendment—to 
have been infringed, is or not of great value; and, if yes, of what 
value. 


(Objected to.as not rebutting in character and inadmissible at this 
stage of the testimony.) 


Ans. It is almost impossible to give a sum as the value of the 
trade-mark. It is something that possesses a mercantile value, not 
so much in reference to the quantity of cigars that are sold, by the 
constantly increased from year to year, and to-day it is worth a very 
mere fact that they are packed under that brand. That value has 
large sum of money. It may be worth fifty, forty, or thirty thou- 
sand dollars. It is impossible to give an exact figure as to the value 
to it. 

2. Please state further as to what damage, as far as you can esti- 
mate, the alleged infringement of the respondent has been to the 
complainants in this matter. 


(Same objection.) 


Ans. I must say, as I said a minute ago in relation to the value 
of the trade-mark, it is almost impossible to puta figure on the 
damage. The damage is not alone in a direct money loss, but the 
damage is also in this way, that these cigars, although they may be 
sold to dealers as manufactured for or by Mr. Ponce, yet the people 
who buy the cigars in a great many instances buy them as our “ La 
Normandi” cigars ; and they not being as good cigars as ours, it de- 
creases our sales. As near as I can puta value on the damage, it 
would be anywhere from six to twenty thousand dollars. 


(Objected to as not responsive.) | 3 
MOSES KIND. 
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1884. 
JOHN A. OSBORN, 
U. S. Commissioner, 8S. D. N. Y. 


Additional Evidence for Respondent. 


PORTLAND, July 19, 1884. 


Present: Wm. Henry Clifford, Esq., counsel for respondent ; Clar- 
ence Hale, Esq., counsel for complainants. 


Deposition of Julius M. Cohen. 
Direct examination by Mr. CLirrorp, counsel for respondent: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Julius M. Cohen; age, 33 years; residence, 107 Warren 
street, Boston Highlands; occupation, cigar manufacturer, at 85 
State street, under the firm name of Boston Co-operative Association. 

2. How long have you been engaged in the cigar business? 

Ans. Seventeen years. 

3. With whom did you work when you first entered into the cigar 
business? 

Ans. With S. M. Hyams. 

4. Where did you so work, and for how long a time? 

Ans. Hanover street, Boston; the number I do not remember, but 
the store was under the Blackstone House. I worked there from 23 


to 3 years. 
5. What did you do while thus employed by Hyams? 
213 Ans. I made cigars and retailed cigars at said store. 


6. Dv you remember of making and selling or either of a 
brand of cigars called “ Normanda” while in Hyams’ employ? 

Ans. Yes, sir. : 

7. State whether you found such a brand of cigars on sale in the 
shop when you began to work there. 

Ans. I did. 

8. Please describe how the cigars were put up, how many in a 
bunch, how many in a box, the shape of the boxes, and the bands 
which tied up the bunches. 

Ans. The cigars were put up in an oblong box containing 250 
cigars; packed in bundles of 25; tied with ribbons printed on 
“ Normanda.” 

9. Look at the box now shown you, Respondent’s Exhibit C, and 
state whether the boxes used in Hyams’ store at that time were 
similar or unlike this one in shape. 

Ans. The same as this in shape. 

10. Was or not the word “ Normanda” in some way imprinted on 
the outside of the boxes? 

Ans. On the cover of the box. 

11. Please give the name, if any, which this store carried, and 
state on what the name was printed. 
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Ans. He called the store “ Depot for Normanda Cigars;” and 
this was printed on our business cards. 

12. How much of a sale was there for these “ Normanda” cigars 
while you were there? | 

Ans. I never took any account of stock of the sales of the store ; 
but the “ Normanda” cigars were our leading and principal cigar 
that we were selling. 

What was the color of the ribbons by which the bundles were 
tied ? 

Ans. A regular “ Normanda” ribbon—a woven ribbon, with yellow 
borders and a dark brown center, and in the center of that another 
yellow line, made of cotton. 

14. Are there or not other brands of cigars in this country 

214 + put up in long boxes—250 in a box and 25 in a bunch, like 

the Exhibit C which has been shown you; and, if so, will 

you name some brands, io your knowledge, packed in that manner, 
and state by whom made, put up, and sold ? 

Ans. A cigar box of 250 is recognized as a “ Normanda packing” 
and used by cigar manufacturers in common. To the best of my 
knowledge cigar manufacturers of any note make “ Normanda” 
packings. For instance, Isaac Harris, Boston; B. P. Clark & Co., 
Cambridgeport ; P. La Francis, Cambridgeport ; B. Spinoza, Boston; 
H. Mason, H. P. Wasserboehr, Henry Traiser, Allis & Fisher, Boston 
Co-operative Association, Waite & Bond, O. L. Gillett, all of Boston ; 
George IF. Slade, of Chelsea; Hirsch & Co., of New York, Lischten- 
stein Brothers, also of New York; and I know of others whose 
names I cannot remember—not being so well acquainted in New 
York as in Boston. 

Isaac Harris makes “ Normandie;” P. B. Clark makes “ La Nor- 
ma;” Charles B. Perkins, whom I have not mentioned, makes 
“Noriega;” Waite & Bond makes “ Norman;” Spinoza makes 
“ Normanda;” Boston Co-operative Association makes “ La Nerma;” 
Henry Traiser makes “ Harvard;” Wasserboehr makes “ H. P. W.;” 
P. La Francis makes “ Normanda ;” Charles W. Wilder makes “ La 
Norma;” N. Samuel calls them “ N. 8.” 


(Question and answer objected to —— immaterial and irresponsive.) 


15. For how long have you known these cigars thus packed and 
named in the American market? 
Ans. I have personally known them in the market for the past 


nineteen years. 

16. Did or not Hyams continue to make and sell the “ Normanda” 
brand of which you have testified, during the time that you were 
with him? roy ve 

Ans. He continued the sale of the cigars during my stay in his 
employ. | 
215  Cross-examination by Mr. HALg, counsel for complainants: 

X 17. During what years did you work for Hyams? 

Ans. 1867, ’68, and ’69. 


18—311 
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X 18. What part of the cigar trade did you pursue during that 
time? 

Ans. Making cigars and selling them. 

X 19. Did you make “ Normanda” cigars? 

Ans. I did not. 
& X 20. Were they made by Hyams while you were employed by 

im? 

Ans. Yes, sir. 

X 21. Did you know a brand of cigars at that time called “ Nor- 
mandi” or “ La Normandi?” 

Ans. No, sir. 

X 22. When did you first hear of that brand? 

Ans. Six years ago, or thereabouts. 

X 23. Who has had charge of the sale of that brand in Boston 
since six years ago? 

Ans. Estabrook & Eaton. 

X 24. Did you ever know of a man by the name of Kingsbury, 
who had charge of that brand? 

Ans. No, sir. 

X 25. Have you ever dealt in that brand of cigars? 

Ans. No, sir. 

X 26. Do you know whether or not it has a large sale in Mean. 
chusetts and Maine? 


(Objected to as incompetent.) 


Ans. It has an ordinary sale. 

X 27. Do you know where Hyams got his name of “ Normanda” 
cigars ? 

Ans. I do not, as they were there when I came there. 

X 28. When you sold the cigar for him, was that the first of 
your knowledge of the name “ Normanda,” of your own personal 
knowledge? 

Ans. No, sir; I knew of the brand before. 
216 X 29. When? 
Ans. Some one or two years before. 

X 30. How long had you been in thecigar business at that time? 

Ans. My first entrance into the cigar business was when I went 
in with Hyams. 

X 31. Then, you do not know from what the name “ Normanda” 
came when you first heard of its being used in Boston? 

Ans. No, sir. 

X 32. As you had not been in the cigar business, you cannot tell 
whether the name “ Normandi” or “ La Normandi” had been ap- 
plied to cigars in Boston for many years before that ? 

Ans. My personal knowledge is that there were “ Normanda” 
cigars, but I don’t know how the word was spelled, whether da, die, 
or any other way. 

X 33. You do not know, of your personal knowledge, from whom 
Hyams got the name, how he derived it, or from whom he stole it? 


Ans. No, sir. 
JULIUS M. COHEN. 


: 
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And said cause was again continued to the present term, when 
was passed and entered the following final decree: 


Circuit Court of the United States, District of Maine. 
MICHAEL STACHELBERG ef al. v. ERNesto PONCE. 


SEPTEMBER lI, A. D. 1884. 


This cause came on to be heard at this term upon the bill, 
2163 answer, replication, and proofs, and was argued by counsel, 
and thereupon, upon consideration thereof—Colt, J— 


It was ordered, adjudged, and decreed as follows: That said bill 
be dismissed with costs, taxed at two hundred two dollars and fifty- 
one cents ($202.51). 

By the court: 


A. H. DAVIS, Clerk. 


And on the 22nd day of April, A. D. eighteen hundred and eighty- 
four, is filed the following appeal : 


United States Circuit Court, Maine District. September Term, 1884. 
In Equity. 


MicuarEt STacHELBERG and Mosgs Kinp, Complainants, 
v. 
ERNESTO PONCE. 


To the honorable justices of said eourt: 


And now come the said complainants and claim an appeal to the 
Supreme Court of the United States from the final decree 
217 ‘in the above cause and pray that this their appeal may be al- 
lowed, and that a transcript of the record and proceedings in 
the cause, duly authenticated, may be sent to the said Supreme 
Court, and that citation issue to said Ernesto Ponce; and said ap- 
pellants, within sixty days after said decree, having filed the bond 
required by law, pray that all further proceedings may be super- 
seded pending said appeal. 
Portland, Me., April 20, 1884. 
By their solicitor, CLARENCE HALE, 
Allowed : 
NATHAN WEBB, 
District Judge. 


And on the same day is filed the following bond: 


Know all men by these presents that we, Michael Stachel- 

218 berg and Moses Kind, both of the city, county, and State of New 
York, as principals, and George Milliken and Hollis B. Hill, 

both of Portl: and, in the county of Cumberland and State of Maine, 
as sureties, are held and firmly bound unto Ernesto Ponce, of Port- 
land, in the county of Cumberland and State of Maine, in the full 
and just sum of three hundred dollars, to be paid to the said Ernesto 
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Ponce and to his certain attorney, executors, administrators, or as- 
signs ; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. 
Sealed with our seals and dated this fourteenth day of April, in 
the year of our Lord one thousand eight hundred and eighty-five. 
Whereas lately at a term of the United States circuit court 
within and for the district of Maine, begun and holden at said 
219 Portland Sept. 23, 1884, in a suit depending in said court be- 
tween said Michael Stachelberg and Moses Kind, complain- 
ants, in equity, and said Ernesto Ponce, defendant, a decree was ren- 
dered against the said Michael Stachelberg and Moses Kind and in 
in favor of said Ernesto Ponce, and the said Michael Stachelberg 
and Moses Kind having taken an appeal and filed a copy of the rec- 
ord of said case with said appeal in the clerk’s office of the said court 
to reverse the said decree in the aforesaid suit, and a citation directed 
to the said Ernesto Ponce, citing and admonishing him to be 
and appear at a Supreme Court of the United States to be holden 
_at Washington the second Monday of October next: 
220 Now, the condition of the above obligation is such that if 
the said Michael Stachelberg and Moses Kind shall pay the. 
costs of suit heretofore accrued against them in said circuit court, 
unless said decree shall be reversed, and shall prosecute their said 
appeal to effect and answer all damages and costs if they shall fail 
to make their plea good, then the above obligation to be void; else 
to remain in full force and virtue. 
MICHAEL STACHELBERG. [t.s. 
MOSES KIND. L. 8. 
GEORGE MILLIKIN. 3 


0 &. 
HOLLIS B. HILL. = * 


or a 
ail 


Signed and delivered in presence of— 
CHARLES 8S. ROHMAN, 
to M. 8. and M. K. 
GEO. L. HODGDON, 
to G. M. and H. B. H. 


Approved by— 
NATHAN WEBB, 
District Judge. 


221 Authentication. 
Circuit Court of the United States, District of Maine. 


I, A. H. Davis, clerk of the circuit court of the United States for 
the district of Maine, do hereby certify that the foregoing printed 
and written pages (1 to 220, incl.) are a full, true, and perfect tran- 
script of the record and proceedings in the cause — Michael Stach- 
elberg et al. v. Ernesto Ponce therein named, as the same appears of 
record and on file in my office. 


fy 
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Witness my hand and the seal of said court this 20th day of July, 
A. D. 1885. 
[Seal of the Circuit Court, Maine. ] 


A. H. DAVIS, Clerk. 


299 Opinion of the Court. Filed February 23, 1885. 


Circuit Court of the United States, District of Maine. In Equity. 


MICHAEL STACHELBERG ef al. 
v. No. 308. 
ERNESTO PONCE. 


Cott, J.: 

In this suit the complainants claim the exclusive right to the 
use of the trade-mark “La Normandi” or “ Normandi,” which 
is applied to a brand of cigars, and charge the defendant with in- 
fringement in using the words “ E. P. Normanda ” or “ Normanda ” 
or “ Normandie ” upon a brand of cigars made and sold by him. 

The complainant Stachelberg obtained, by assignment from one 

Asher Bijur, of New York, the exclusive right to use this 
223 trade-mark, and he subsequently conveyed the right to the 

firm of Stachelberg & Co., the complainants. It appears 
that Bijur was the originator of the trade-mark and had used it for 
some years, building up quite an extensive sale for this brand of 
cigars by reason of their good quality. ‘The original trade-mark 
bore the name of the maker, “ A. Bijur,” and also the initials “ A. 
B.” Upon the assignment of the trade-mark to Stachelberg he sub- 
stituted his own name, “ M. Stachelberg,” and the initials “M. 8.” 
In this form the trade-mark was registered by Stachelberg & Co. in 
1876, under the United States law, which has since been declared 
unconstitutional. Trade-Mark Cases, 100 U.S., 82. In this case, 
therefore, the complainants stand on their common-law rights. 

The defendant denies the charge of infringement and rests his 
defence on various grounds. Whatever may be thought of the re- 
maining defences, there is one pn which we think is well taken 
and therefore fatal to any relief prayed for in the bill. In the use 
of the trade-mark the complainants do not state that it was obtained 
by assignment or purchase from A. Bijur. Bijur originated the 
the trade-mark and it thus became a sign of the quality of the arti- 
tle he sold and an assurance to the public that it was the genuine 
product of his manufacture. A trade-mark must, either by itself or 
by association, point distinctively to the origin or ownership of the 
article to which it is applied. Canal Company v. Clark, 13 Wall., 
311. It imports that the article is made by the original proprietor 

and therefore genuine, and the law protects the original pro- 
224 _—prietor, not only as a matter of justice but to prevent imposi- 

tion on the public. Manhattan Medicine Co. v. Wood, 108 
ig = es 

Now, in order that the public may not be deceived, it is essential 
that an assignee or purchaser of the original proprietor should indi- 
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cate in the use of the trade-mark that he is assignee or purchaser. 
Sherwood v. Andrews, 5 Am. L. Reg., N. §., 588. Otherwise, the 
public are misled into purchasing the goods of another manufacturer 
or vendor as those of the original proprietor. 

If these complainants have any right of action against the defend- 
ant it is upon the ground that by copying the trade-mark “ La Nor- 
mandi” in substance he is misleading the public by false represen- 
tations into the purchase of his cigars as those made by A. Bijur, the 
original proprietor of the trade-mark. Canal Company v. Clark, 
supra. And so these complainants, in failing to give notice that 
they are the purchasers and assignees of the trade-mark from A. 
Bijur, are practicing the same deception towards the public which 
they charge against the defendant. The fact that the name “ M. 
Stachelberg” is attached to the trade-mark can no more relieve the 
complainants of the charge of misrepresentation as to the public 
than the use of the name “ E. Ponce” or “E. P.” can relieve the 
defendant of such a charge. It is the use of the fanciful words La 
Normandi, or words of substantial similarity, that is calculated to 
mislead. 

The supreme court, in Manhattan Medicine Co. v. Wood, 

225 supra, declare that the object of a trade-mark being to indi- 

cate by its meaning and association the origin or ownership 

of the article, it would seem that when a right to its use is trans- 

ferred to others, either by act of the original manufacturer or by 

operation of law, the fact of transfer should be stated in connection 

with its use; otherwise a deception would be practiced upon the 

public and the very fraud accomplished to prevent which courts of 

equity interfere to protect the exclusive right of the original manu- 
facturer. 

Under the rule laid down in Manhattan Medicine Co. v. Wood the 
complainants have no standing in a court of equity, and the bill 
must be dismissed. | 

Bill dismissed. 


A true copy. 
[Seal of the Circuit Court, Maine. ] 


Attest : A. H. DAVIS, Clerk. 


226 ‘The United States of America to Ernesto Ponce, of Portland, 
in the district of Maine, and a citizen of said State of Maine, 
Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to an appeal filed in the 
clerk’s office of the circuit court of the United States for the district 
of Maine, wherein Michael Stachenberg and Moses Kind, both of 
the city, county, and State of New York, and citizens of said State of 
New York, copartners doing business in said city under the name 
and style of M. Stachelberg & Company, are appellants, and you 
are defendant, to show cause, if any there be, why the decree ren- 
dered against the said appellants, as in the said appeal mentioned, 
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should not be corrected and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Le Baron B. Colt, circuit judge for the first 
judicial circuit, this 20th day of April, in the year of our Lord one 
thousand eight hundfed and eighty-five. 

Le BARON B. COLT, 
U. 8. Cir. Judge. 


227 Endorsed :] Stachelberg et al. v. Ponce. Citation. 
Stamped:] Maine district, ss: Office clerk C. C. U. S. 
Rec’d and filed April 22, 1885. Attest: A. H. Davis, clerk. 


On this — day of ,in the year of our Lord one thousand 
eight hundred and eighty- —, personally appeared before 
me, the subscriber, , and makes oath that he delivered a 
true copy of the within citation to — 


Sworn to and subscribed the —. A. D. 188-. 


Unirep Srates or AMERICA, 
Maine District, bas: 

Juty 10, A. D. 1885. 
I have this day made service of the within citation by giving in 
hand to the within-named Ernesto Ponce an attested copy of the 


same. 
GEORGE D. BISBEE, 
U. S. Marshal. 
Fees : 
PRU WON ... inruitniieinesenaunaemn $2 00° 
BIOUEE vanccaccsuen 06 
CF cnnncancnmnnmiagmiel 1 00 


$3 06 


Endorsed on cover: Maine C. C. U.S. No. 311. Michael Stachel- 
berg & Moses Kind, copartners as Stachelberg & Company, appel- 
lants, vs. Ernesto Ponce. Filed September 28, 1585. 
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Statement of the Case. 


This is a trade-mark case, It is brought here by appeal 
from a decree of the Circuit Court of the United States for the 
District of Maine, entered in pursuance of an opinion by Judge 
Colt (Record, 141). The bill was filed December 30, 1882; the 


answer February 6, 1883, and a replication thereafter. Proofs 


were taken by both parties, and the cause was heard by his 
Honor Judge Cott, and a final decree entered September 1, 
1884 (139), dismissing the bill of complaint. 

The reason assigned for dismissing the bill had not been 


specifically raised by the answer. 


The bill was filed to protect the use by the complainants of 
the designation “ LA NORMANDI” as a trade-mark or trade- 
name for cigars. 

The trade-mark was originated by one Bijur, and was by 
him used as a part of a label, the label consisting of the trade- 
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mark “ LA NORMANDI,” a picture of the interior of a cigar 
factory, and a fac-simile of a signature, “ A. Bijur,” together 
with the initials “A. B.” 

The Court below found that the complainant Stachelberg 
obtained by assignment from Bijur the exclusive right to use 
Bijur’s label, which right was assigned by him to the com- 
plainants Stachelberg & Co., and that, upon the assignment to 
Stachelberg, he substituted his own name, “ M. Stachelberg,” 
for that of Bijur, and added his initials, “ M. 8.” 

The following is a specimen of the label as used by the 
complainants. Bijur’s label was exactly like it, except that it 


bore a fac-simile of his signature and his initials: 
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The Court below held that the bill should be dismissed be- 
cause the complainants’ label failed to give notice that tuey 
were the assignees of Bijur, and that the label as used by them 
was in effect a fraudulent misrepresentation that cigars which 
were made by Stachelberg & Co. were cigars made by their 
assignor, Bijur (141). 

No other defenses were discussed in the opinion. 


The proofs show that Bijur, a manufacturer of cigars at 
New York (Record, page 11, folio 18), and subsequently a 
dealer in leaf tobacco (/b.), originated the “ LA NORMANDI” 
cigar in 1856 or 1857 (page 26, folio 41), and manufactured 
and sold it in large quantities until 1864, or about that year 
(page 32, folio 50), when he gave up manufacturing (/0.). 

In 1865 or 1866, at which time he was a dealer in leaf to- 
bacco (page 34, folio 52), Bijur had an understanding with 
Stachelberg, in pursuance of which Bijur instructed Stachel- 
berg in the manufacture of the brand (page 33, folio 51; page 
34, Ints. 48 to 52; page 16, Ints. 84, 88; page 20, Ints. 163, 
164), supervising the selection of materials for a number of 
years (page 34, Int. 48 eZ seq.), testing both the raw material 
and completed goods and generally assisting in making known 
to Stachelberg how the “La Normanpt” cigar had been pro- 
duced. | 

‘“ Bijur was in the factory two or three hours every day, and 
he saw the cigars put up. He examined them. He smoked 
them and he brought us customers for them. * * * I 
(Stachelberg) manufactured them from the same materials as 
Mr. Bijur, and under his advice, and all who tried the cigars, 
and all who tried the tobacco, declared it to be the same ma- 
terial as Mr. Bijur used. I let him try the cigars himself and 
I also let him try the tobacco ” (page 16). 

sijur also made over the good-will connected with the busi- 


ness of making and selling the cigar (page 20, Int. 164;. page 
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33, folio 51; page 13, Ints. 49, 50, 51), and in many ways as- 
sisted in promoting the affairs of his successor. 

The Court below found that: “The complainant Stachel- 
berg obtained by assignment from one Asher Bijur, of New 
York, the exclusive right to use this trade-mark (“ La Norman- 
di’), and he subsequently conveyed the right to the firm of 
Stachelberg & Co., the complainants” (page 141, folio 223). 

Having acquired the rights of Bijur in the premises, Stachel- 
berg made use of the label which had been used by Bijur, but 
substituted his name for that of Bijur wherever it occurred, with the 
result that it was impossible to make an inspection of a package 
of the goods without the name Stachelberg meeting the eye as that 
of the manufacturer. 


The evidence leaves no room fox doubt, 

(1) That the “LA NORMANDI” cigar, as produced by its 
originator, Bijur, was an article having a well-defined indi- 
viduality. 

(2) That its originator, Bijur, instructed the complainant 
Stachelberg very carefully and fully, as to all its peculiarities and 
as to all the things done by him, Bijur, in connection with its 
manufacture, so that its individuality and characteristics were 
preserved and perpetuated. 

(3) That its originator Bijur assigned the business of making 
it, together with the good-will thereof, and the exclusive right to 
use the name “‘ La Normandi” to the complainant Stachelberg, 
by whom it was conveyed to Stachelberg & Co., the complain- 
ants, and that the individuality and distinguishing characteris- 
tics of the original article have continued to be preserved by 
the complainants. 

We submit that, upon these facts, it must be held that the 
conveyance of the trade-mark by Bijur to Stachelberg was reg- 
ular and effectual ; that the complainants have a valid title, 
and that the label sought to be protected is, in every way, 


lawful. 
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Evidence tending to show that the term “ La Normanp1” 
was not originated by Bijur was produced by the defendants. 

The Court below states, however, as distinctly as possible, 
that Bijur originated the trade-mark, and that he assigned it 
to the complainant Stachelberg, by whom it was conveyed to 
the complainants. The evidence bearing upon this point is 
discussed in an appendix to this brief, to which attention is re- 


spectfully directed. 


Our understanding is that the Court below entertained no 


doubt, except as to the question of misrepresentation. 


Assignment of Errors. 


1. The Court below erred in holding that the label in ques- 
tion is fraudulent because it does not disclose that the goods in 
connection with which it is used are manufactured by the as- 


signor of the person by whom it was originated. 


The decision should have been that, inasmuch as the com- 
plainants had acquired the business of their assignor, and were 
carrying on the business once carried on by him, and were actually 
producing, successfully and in good faith, the cugar which had 
come to be known as the “ LA NorManpi Cigar,” the substitution 
of their name for that of their assignor was a reasonable and 


sufficient compliance with the policy of the law. 


2. The Court below erred in not deciding that the complain- 
ants were the lawful owners of the trade-mark involved and en- 


titled to the relief prayed for in the bill of complaint. 


7 


Brief of Argument. 


The opinion of the learned Judge who heard the case in the 
Court below is made to rest upon the rule of Manhattan Medi- 
cine Co. vs. Wood, 108 U. S., 218. 

There is no doubt that the doctrine of that case was not in- 
tended to affect the doctrine of A7zdd vs. Johnson, 100 U.S.., 
617. The trade-mark or brand involved in the earlier case was 
“S. N. PIKE'S MAGNOLIA WHISKEY, CINCINNATI, 
OHIO.” This mark or name was used and given reputation 
by the firm of S. N. Pike & Co., and was by them sold, with 
their distillery, to the appellees, Mills, Johnson & Co. The 
Court held that the use by Mills, Johnson & Co. of the designa- 
tion “S. N. PIKE’S Jlagnolia Whiskey,” wpon goods made 
by them was not a misrepresentation, but was a lawful use of 
a valid trade-mark. 7 | 


The Court say: 


“ As tothe right of Pike to dispose of his trade-mark, ix 
‘connection with the establishment where the liquor was 
manufactured, we do not think there can be any reason- 
‘able doubt. It is true the primary object of a trade- 
mark is to indicate by its meaning or association the ori- 
gin of the article to which it is affixed; but when the 
trade-mark is affixed to articles manufactured at a par- 
‘‘ ticular establishment, * * * and that establishment 
‘is transferred to others, the right to the use of the trade- 
mark may be lawfully transferred with it. Its subsequent 


use by the person to whom the establishment is trans- 


o a e . . ow . o . . - 
ro © ° La © . o 


‘ ferred is considered as only indicating that the goods to 
“which it is affixed are manufactured at the same place, 
‘and are of the same character as those to which the mark 
was attached by its original designer” (100 U. S., 620). 


—— “~ ~ 
7 
-~ Ca 
° ° 


The reason why the transfer of a trade-mark is lawful when it 


—s i 


is sold as an incident of a factory or business, is that the trade- 
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mark continues to mean what it formerly meant. Presumably 
the same processes and materials of the same kinds and quali- 
ties continue to be used, and the public get, when they rely 
upon the mark, what they have been accustomed to get and 
what they desire. “PIKE'S MAGNOLIA WHISKEY” 
meant not whiskey which was distilled in a particular building, 
and the exclusive right to make which was an incident of the 
ownership in the realty which passed with the fee, but whiskey 
which was distilled according to the methods of a particular 
establishment and which was the result of the skill of those 
who had originated and perfected it. When Mills, Johnson «& 
Co. began to make it, its individuality and distinguishing char- 
acteristics remained undisturbed, because the new manufacturers 
continued, without change, the methods of their assignor, and 
the designation meant what it had meant when the article was 


actually made by Pike. 


It would have been unfortunate if the conclusion in Aidd 
vs. Johnson had been different. The doctrine is that a manu- 
facturer, who is continuing an established business and using 
therein brands which have been given reputation by his prede- 
cessor, will not be compelled to throw away the obviously valu- 
able and important commercial advantages connected with their 
use. There are many brands and trade-marks, which symbolize 
the labor, enterprise and outlay of centuries; they denote a 
reputation and notoriety which have been acquired by constant 
exertion continued by different individuals for generations. It 
is impossible to say that these brands and marks and symbols 
of reputation cannot be transferred in connection with the busi- 


ness to which they relate. 


The doctrine of Aidd vs. Johnson has been applied in 
numerous well-considered cases. The subject was very intelli- 
gently examined by the Supreme Judicial Court of Massachu- 
setts in Hoxie vs. Chaney, decided in 1887. It appeared that 
one Chaney had in use the designation “A. M. HOXIE’S MIN- 
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ERAL SOAP,” against whom the plaintiff, Hoxie, instituted a 
suit, contending that the use of his name, in the connection in 
which it occurred, made the trade-mark personal to himself 
and the assignment thereof invalid. The Court held that 
Chaney had a good title to the designation “ A. M. HOXIE’S 


. MINERAL SOAP,” and that it was a lawful trade-mark. 
| ‘“ There may no doubt,” it is said, “‘ be cases where the 


° 
* 


personal skill of an operative or artisan may so far enter 


‘into the value of a product that a trade-mark bearing 


* 
° 


his name would, or at least might, imply that his personal 


* 


‘ work or supervision was employed in the manufacture ; 


‘and in such cases it would be a fraud upon the public if 


* 
La 


the trade-mark should be used by other persons, and for 
‘“ this reason such a trade-mark would be held to be un- 
‘assignable. It is in any case a question whether the use 
“ of the trade-mark would give the public or purchasers a 
“false idea as to who made the article; and a court of 
” ‘“ equity would not lend any active aid to sustain a claim 
to a trade-mark which should contain a misrepresenta- 
“tion to the public (citing Manhattan Medicine Co. vs. 
Wood, supra). But, on the other hand, the usages of 
“ trade may be such that nosuch influence would naturally 
‘“ be drawn from the use of a trade-mark which contains a 
‘person's name and all that purchasers could reasonably 
understand is that the goods bearing the trade-mark are 


. | of a certain standard, kind or quality, or are made ma 


a 
a 


certain manner or after a particular formula by persons 
“ who are carrying on the same business that formerly was 
“ carried on by the person whose name is in the trade-mark” 


+ i (143 Mass., 592). 


In Russia Cement Co. vs. Page (17 N. E. R., 304), decided by 
the same Court, the case of Hovie vs. Chaney is commented 
upon and followed, the Court referring particularly to the fact 
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: that the sale of the good-will of the business and of the “ en- 
| tire assets of the firm” was a conveyance of the brands and i 


trade-marks. 


The reasoning of Kidd vs. Johnson has been applied in an- 

other class of cases, in which there has been an assignment of 

a business, without reference to the place of manufacture. v 
Dixon Crucible Co. vs. Guggenheim, 2 Brews., 321, is an im- 

portant case in which the subject is discussed at length, and 

which has been often cited and followed. 


In Filkins vs. Blackman, 13 Blatch., 440, the label used by 
the complainant was the same as that of his assignor, except 
that it contained the words, “ MANUFACTURED at ALBANY CITY BY 
Dr. M. L. Fiixins & Bros.” 

It appeared that the complainant made a contract with one 
Blakeman to manufacture and sell an article which had ac- 
quired reputation under the name of “Dr. J. BLAKEMAN’s 
GENUINE Heawine Batsam.” It was shown that the article had 
become well known, that a demand for it had been created and 
that it was made by the plaintiff substantially according to 

‘the original formula which was furnished by Blackman. The 
Court held that the contract was good, and that the use of 


the mark by Filkins was lawful. 


“Tf,” say the Court in Skinner vs. Oakes, 10 Mo. App., 
45 (Am. Trade-Mark Cases, Price & Steuart, p. 472), “ we 
“ could gather from the record that the plaintiffs are really 
“ carrying on the same business of manufacturing and sell- 
‘ing the same goods as Probasko & Oakes, we should have 
“ no difficulty in holding that they are entitled to the re- 


* lief which the Court below awarded them.” : —_ 


To the same effect are the following cases : 
Warren vs. Warren Thread Co., 134 Mass., 247 ; 

Oakes vs. Tonsmierre, 4 Woods, 555 ; 
{ ? Morgan vs. Rogers, 19 Fed. Rep., 596 ; 


di 


Burton vs. Straton, 12 Fed. Rep., 696 ; 
Hegeman & Co. vs. Hegeman, 8 Daly (N. N.), 5, and 
cases cited. 


It is easily deducible from these cases that the question in 
every instance is, as suggested in substance in Aidd vs. John- 
son, whether the plaintiff is really carrying on the business of 
his assignor so that the original meaning of the mark has been 
preserved, and so that the public, when they rely upon it, are not 
misled, 

In the present instance, the complainants established that 
they acquired, from the person who originated the brand, com- 
plete and definite knowledge as to all the details of the manu- 
facture. The kinds and quality of the tobacco to be used, the 
manner of making the cigars and everything connected with 
its production, from first-to last, was carefully made known to 
them. They were fully and intelligently instructed by the 
originator of the goods, and acquired, took up and continued 
the business, together with its good-will and other incidents, 
which had been established and carried on by him. The “ La- 
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Normandi ” cigar continued to be the same cigar which it had 
always been. The name represented the results of the knowl- 
edge, skill and experience of the person who first made it. 
There was, in a just and accurate sense, a conveyance of ex- 
actly the things which would have been conveyed if the busi- 
ness had been carried on ina factory or building which had 
been sold with the trade-marks. 

It follows, we submit, that the use by complainants of the 
mark ‘“* LA NorManpI,” in the manner in which they have used 


it, was lawful. 
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But the rule laid down in Manhattan Medicine Co. vs. Wood, 


is not less important than that of Aidd vs. Johnson. We sub- 
mit that there is no conflict between the two cases, and that 


they are easily distinguished from each other. 
In the latter case the substance of the label which 


condemned was as follows: 
“ATWOOD'S VEGETABLE 


PHYSICAL JAUNDICE BITTERS. 


was 


Manufactured by Moses Atwood, Georgetown, 


Mass.. and sold by his agents through- 
out the United States.” 


The proofs showed that the medicine was made by the 


Manhattan Medicine Company at New York; and it appeared 


that the only deduction from an examination of the article was 


that it was made by Moses Atwood, at Georgetown, Massachu- 


setts. The label, therefore, contained two distinct falsehoods, 


and was unmistakably fraudulent and misleading. 


“As the medicine,” say the Court, “was tried 


“ proved to be useful, it was sought for, 


and 


and 


“that purehasers might not be misled, it was always 


“ accompanied with a label, showing by whom and at what 


“« place it was prepared. These statements were deemed 


‘important in promoting the use of the article and its 


~ 


‘ 


cc 


cé 


ec 


ce 


assignees of the original inventor. And yet they could 


sale, or they would not have been continued by the 


not. be used with any honest purpose when both state- 
ments had ceased to be true. Jt is not honest to state that ~ 


a medicine is manufactured by Moses Atwood, at George- 


“ town, Massachusetts, when it is manufactured by the Man- 
“ hattan Medicine Co. in the City of New York” (108 U. 


“ §., 292). 
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There is no room for doubt that, if the label which was con- 
demned had contained, instead of the words “‘ manufactured by 
Moses Atwood, Georgetown, Mass.,” a truthful statament as to 
the name of the manufacturer and his place of business, it 
would have been lawful within the rule laid down in Fi/hins vs. 
Blackman, supra, and numerous other cases. In this instance 
exactly the change which was necessary to make the label an 
honest one has. we submit, been made. 

The Court below found, in effect, that the complainants 
were the assignees of the person who first used the trade-mark, 
but held that the label was unlawful, because it did not dis- 
close the fact that Stachelberg was the assignee of Bijur. It 
is deducible from the opinion that, if the name Stachelberg 
had been followed by the word “ assignee,” the bill would not 
have been dismissed. We. submit that a person who had a 
knowledge of Bijur’s connection with the brand would look for 
the name “ Bijur,” and not finding it upon the label or package, 
and knowing that the manufacturer's name was attached to the 
goods, would necessarily conclude that the goods were made by 
the complainants. It seems to us that the fair and reasonable 
deduction from an examination of the goods would be that they 
were goods once made by Bijur, but now made by the com- 


plainants, which is exactly what all the rules permit. 


There are important business considerations which stand in 
the way of the application of the word “ Assignee” in connec- 
tion with the name of a merchant or manufacturer. The nec- 
essary conclusion is that the person who uses the word is do- 
ing business as an assignee or agent. If the complainants made 


use of a sign or label reading as follows : 
M. STACHELBERG &«& CO., 
ASSIGNEES, 


there would be great danger of misconception and of injury to 


their credit and commercial reputation, while the fact that they 
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were the manufacturers of the goods would not be made more 


apparent. 


In the present instance there is no false statement, actual 
or constructive. On the contrary, the statement is in substance, 
that the goods are manufactured by the complainants, and this 
fact is not only indicated by the fac-simile of the signature at- 
tached to the principal labe!, but is repeated in the application 
of complainants’ initials and name upon other parts of the 
package. ‘The most superficial examination discloses at once 
that the goods are the manufacture of the complainants. If 
the label and package had contained the representation that 
the goods were manufactured by Bijur, the label would have 
been nearer to that which was held to be fraudulent. In the 
case of Manhattan Medicine Co. vs. Wood, and cases which look 
in the same direction, the label contained a broad and distinct 
misrepresentation, that the goods were made by a person who 
did not make them. The use of the designation “ Pike’s Mag- 
nolia Whiskey” by Mills, Johnson & Co. in connection with 
the business once carried on by 8S. N. Pike was legitimate, but 
if there had been added to the brand the words “ MANUFACTURED 
BY S. N. Pike,” when the goods were manufactered by Mills, 
Johnson & Co., the case would have been nearer to that of 
Manhattan Medicine Co. vs. Wood. 

We respectfully submit that the distinction between the two 
lines of decision, which may be said to be led respectively by 
Kidd vs. Johnson and Manhattan Medicine Co. vs. Wood, is 
easily understood. There is as little doubt that the label of the 
appellant is not of the same character as that which, in the 
latter case, was held to be unlawful. 


The case of Sherwood vs. Andrews, decided by the Superior 
Court of Chicago, in 1866, and cited in the opinion of the 
Court below, was, we respectfully submit, as far as it may be 
an authority in the connection in which it is cited, overruled 
and rendered nugatory by the case of Kidd vs. Johnson. The 
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facts were to all the intents and purposes the same in both 
cases. 

The case of Fuller vs. Sellers, 4 Brews., 42, is a later case 
decided by the Supreme Court of Pennsylvania, in which the 
opinion was written by Mr. Justice Srrona, and is directly to 


the contrary. 


“We do not think,” the Court say, “the position ten- 


o~ 
al 


able that the complainants are not entitled to relief, be- 


n~ 
-~ 


cause they are only assignees of the trade-mark, and use 


~ 
“~ 


it without designating themselves assignees.” 


It has been repeatedly held that the right to use the 
trade-mark of the original proprietor passes with the good-will 
by operation of law to an executor or to the assignee of a 


bankrupt. 
Tlegeman ct (’o. Us. Hegeman, S Daly (N. Y.), 1. 


It follows that if the mark is of such a nature that it can 
be made the subject of a lawful assignment, it passes with the 
sale of the good-will by the original proprietor. 


G. & H. Manufg. Co. vs. Hall, 61 N. Y., 232. 
Ainsworth vs. Walmesley, 44 L. J. R., 242. 

MeLean vs. Flem ing, OW U. S., 249, 250. 

Peussian Cement Co. vs. La Page, 17 N. E. R., 306, 


and cases cited. 


That the mark here involved is of such a nature that it may 
be made the subject of an assignment in connection with the 
sale of the good-will of the business in which it has been used, 
admits of no doubt. The term “ LA NORMANDI” is es- 
sentially a fanciful and arbitrary one, and not in itself of a 
personal nature. And it is made plain by the evidence that 
the complainants acquired from the originator of the “ La 
Normandi” cigar such a knowledge of its peculiarities and 
the method of making it, that the meaning of the term “ La 
Normandi”’ has never been disturbed. | 
The cigar when made by Stachelberg & Co. continued to be 
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the ‘La Normandi” cigar, exactly as was the case with “ La 
PaGe’s Give,” “ Prke’s Maanouia Wuisky,” “ McLean’s Liver 
Pruts ” (96 U.S., 245), “ Brackman’s Heatinc Batsam,” and 
the many other articles, the manufacture of which by the as- 
signees of their originators has been protected. 

The label seems to us to be unmistakably true and honest. 
It says to the purchaser : 


This is the genuine “ La Normandi” Cigar; it is not made 
by Biur, but by the person whose name and initials appear 


upon this label and the goods. 


We submit that the rights of the appellants in the prem- 
ises may be made clear by inquiring whether they would have 
acquired a good title if the rights of Bijur in the premises 
had been extinguished in their favor by proceedings in bank- 
ruptcy. The authorities just cited leave no room for doubt 
that the good-will of the business of manufacturing the “ La 
NoRMANDI” cigar would have been an asset in the hands of 
the assignee in bankruptcy, and that the purchaser would have 
acquired a valid right to continue the manufacture of the “La 
NORMAMDI” cigar, and to use in connection therewith the 
designation “La Normanpi.” His right in the premises 
would be to represent to the exclusion of all others that he was 
producing the particular goods which had been produced by 
his assignor, and which had acquired reputation under a par- 
ticular appellative. If he removed the name of his assignor 
from the goods and substituted his own name, he would, we 
submit, thereby completely discharge the duty which the pol- 
icy of the law imposes upon him. 


We submit that Manhattan Medicine Co. vs. Wood supports 
by implication the doctrine of Aidd vs. Johnson and that both 
of these cases and the many of a less authoritative character 
sustain the right of the appellants to be protected in their 


label. 
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2. The Court below erred in not deciding that the 
complainants were the lawful owners of the trade-mark here 


involved and entitled to the relief prayed for in the bill of 


complaint. 


The language of the opinion indicates that the Court below 
entertained no doubt that Bijur originated the trade-mark and 
that his rights were made over to the complainants. We pre- 
sent in an appendix an analysis of the testimony, which, we 
submit, leaves no doubt that the defense of prior use was not 
made out. 

It is shown that complainants had established a large and 
valuable business, and that the brand was one of the most valu- 
able and important of its class. To be effectual, the evidence 
of prior use should be such as to leave no room for reasonable 
doubt. It is impossible to say that the testimony produced by 
the defendant is not on its face of doubtful probative foree. If it 


? 


establishes anything, it proves that the word ‘“ Normanda” was 
used as the name of a brand of cigars, and was weil-known in the 
trade prior to its use by Bijur. We have shown beyond 
doubt, by calling a number of leading members of the trade, that 
there was no such brand in the market at the time the defendant's 
witnesses say it was well known. The proof of prior use is ob- 
viously too meager and uncertain to support a decree which 
shall operate to destroy the important interests which the bill 


seeks to maintain. 


The infringement is too plain to admit of difference of 
opinion (Celluloid Co. vs. Cellonite Co., 32 Fed. Rep., 94. 
Opinion by Mr. Justice BRADLEY). 


fe Pe. ee Pe A JZ. S77. 


We respectfully submit that the decree below shdéuld be re- 


versed with costs. 


ROWLAND COX, 
Of Counsel for Appellants. 


APPENDIX. 


The proofs on the part of the complainants establish that their assignor 
had the mark in use as early as the year 1856 (Record, p. 26, fol. 41). 

The first witness who testified as to the prior use was Ernesto Ponce, the 
defendant, who said that he manufactured a cigar which was called ‘‘ Nor- 
MANDA” from 1861 to 1865 (/0., page 85). This evidence is immaterial except 
as it may tend to support that of other witnesses. He was unable, however, 
to give any testimony which sustains his statement. 

The second witness is Lorenzo Bennet, the quality of whose testimony 
is easily understood (/+., page 92, fol. 144). He saw complainants’ cigar, the 
price of which seemed to him to be too high, whereupon he “ immediately 
imitated the brand and used as a proper name the words * La Normanda.’” It 
also appeared that he had manufactured *‘ Normanda”™ cigars for the de- 
fendant (/d., page 95, fol. 149). 

The witness, Solomon M. Hyams, swears directly that he made a cigar 
ealled ‘‘ La Normanpa”™ thirty years ago (/d., page 99) which would be as 
early as the year 1853. We direct attention to his cross-examination which 
discloses, we think, that his testimony, the relevancy of which depends upon 
the accuracy of a date, is on its face of questionable value. 

He said that for several years he was in the habit of buying empty cigar 
boxes branded with the name ‘‘ La Normanda”™ from ‘“ various saloons,” 
which he refilled with cigars of his own manufacture and sold to the same 
class of customers (page 105, fol. 164). The ‘** Normanda cigar” was a very 
common brand (page 104, Int. 75). He said he had a room ‘in Nassau 
street,’ ‘‘two very small rooms on the third floor.” Asked the number in 
Nassau street, he answered, *‘I don’t remember.” Asked between what 
streets the building was situated, he answered, ‘I could not tell you; I don't 
remember ; I am not well enough acquainted.” He lived there, however, for 
eighteen months, during all the time he was in New York (page 102, fol. 
160). He could not give the name of any one man of whom he bought a box 
(p. 103), nor was he able to mention any other particular of any kind. 

** Cannot you remember,” he was asked, ** some person now living who 
knows that you were at that time selling ‘La Normanda’ cigars?” To which 
he answered, ‘‘ I cannot” (p. 106). 

At the time of giving his deposition, he was manufacturing a ‘‘ La Nor- 
mandie ” (not La Normanda) cigars, put up in imitation of the complain- 
ants’ goods, which he had been making, without their knowledge (page 74, 
fol. 115), since 1870 (p. 105, fol. 164). 

David Fonseca, who was in his wife's employ (p. 114, fol. 178) says that he 
had the same experience as Hyams, whom he had known for forty years 
(p. 109, Int. 9). He said that ‘* Normanda” cigars ‘‘ were a common cigar to 
be found in cigar stores generally” (Ib. 109, Int. 14), twenty-six years 
ago, which would be in 1857. In another connection he said, ‘* Most all of 
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the manufacturers in New York were putting them up” (p. 113, Int. 57), be- 
tween 1855 and 1856 (page 112, Int. 47). Fonseca like Hyams was an in- 
fringer who was making a ‘“*‘ La Normandie ” (7+. 114, fol. 178). 

We think that the testimony of these witnesses establishes nothing except 
that they had from time to time made imitations of complainants’ goods. 
There had been no acquiesence on the part of the complainants in these or 
any other infringements (p. 74, fol. 115 et seg.), and, if there had been, the 
fact would not prevent the issuance of an injunction (McLean vs. Fleming, 
96 U. S., 245). 

The substance of the proof of prior use is that the ‘‘ Normanpa” or ** La 
NorMAnpDa ” cigar was well known in the New York market as early as 1857 ; 
that it was so common a brand that empty boxes could be purchased on ap- 
plication at saloons and restaurants and that ‘‘ most all the manufacturers 
were putting it up.” These statements are demonstrated to be untrue. 

Mr. Nichols, of 79 Pine street, New York, had been a manufacturer of 
cigars in that city and familiar with the market since 1850, and never heard 
of a cigar called ‘*‘ Normanda” or ‘**‘ La Normanda ” (p. 116). 

Mr. Gershal, of 191 Pearl street, who was a cigar maker prior to 1856, 
and afterwards a dealer in tobacco in New York, never heard of a cigar 
called ‘*‘ Normanda” or ‘* La Normanda” (p. 120, fol. 187). 

Mr. Hamburger, of 151.Water street, New York, was in the habit of buy- 
ing up old cigar boxes and eigar ribbons from 1850 to 1858, but never heard 
of a brand of cigars called ‘*‘ Normanda” or ** La Normanda” (p. 123, fol. 192). 

These witnesses are supported by Mr. Oppenheimer (p. 124), Mr. Hill- 
burn (p. 126), Mr. Spingarn (p. 130) all of whom were merchants or manu- 
facturers of high character, who had had a knowledge of the brands on sale 
in the New York market for many years and none of whom had ever heard 
of the ‘‘ Normanda” cigar. 

This indisputable proof on the part of the complainants precludes the 
acceptance of the loose, indefinite and arbitrary statements of the few in- 
fringers who appear as defendant's witnesses, and, we understand, explains 
the finding of the Court below that the brand was originated by Bijur. 


Even if the testimony of the defendant, as to prior use, were accepted, 
the facts are insufficient to destroy the appellants right. The defendant 
says that he manufactured a ‘*‘ Narmanda” cigar from 1861 to 1865. 
Another witness says he bought empty boxes at various saloons in 1853, and 
another that he carried on the same kind of business in 1855 or 1856. We 
think the evidence of these witnesses is without probative force, but if it 
were accepted, it shows only that there was a fortuitous use of a similar 
name for a limited period and not such an use as created a well-defined title 
and reputation which was in existence when the appellants entered the 
market. It follows that the prior use sought to be shown would not, if 
established, affect the appellant’s right. 

Coleman vs. Crump, 70 N. Y., 580. 
Blackwell vs. Dibretl, 3 Hughes, 151. 
Hoit vs. Menendez, 23 Fed. Rep., 870. 
Browne on Trade Marks, §§ 674 to 691. 
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SUPREME COURT, U. S. 


Appeal from the U.S. Circuit Court for the 
District of Maine. 
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MICHAEL STACHELBERG, Et AL., 
v. 


ERNESTO PONCE. 
BRIEF FOR RESPONDENT. 


BILL IN EQuiry FOR THE ALLEGED VIOLATION BY RESPONDENT 
OF COMPLAINANTS ALLEGED TRADE MARK ON CIGARS. 


One A. Bijur is alleged to have commenced the use of the 
trade mark in 1858, and in 1865 to have assigned the right to 
the principal complainant. Then in 1873 the two complainants, 
Stachelberg and Kind, formed a co-partnership in the tobacco 
business, and in 1876 took out a registry of the alleged trade 


mark. 


The pleadings set out a title derived by assignment from 
Asher Bijur. The trade mark is alleged to be the words, ‘‘ La 
Normandi,” or, “ Normandi,” alone. This is alleged to have 
acquired great value while it was the property of Bijur, the 
assignor of the complainants, as designating a brand of cigars 
made by him, from 1858 to 1865. 


The trade mark set up in the bill is the words “ La Nor- 
mandi,” or ** Normandi,” without the * La.” 


The bill states that the cigars under this trade mark were 
put up in boxes containing 250 each. 


It is charged that the respondent infringes the rights of the 
assignee and of the partnership he has formed, by putting up 
cigars in boxes similar to those the complainants use, by put- 
ting the same number in a box, by tying the bunches in the 
same way, and by stamping the boxes with the words “ E. P. 


Normanda.”’ 
The allegations of the bill are“denied in the answer. 


The respondent alleges three reasons why the bill of com- 


plaint should be dismissed : — 


First: THERE IS NO PROOF ON THE RECORD OF ANY ASSIGN- 
MENT OF A TRADE MARK TO STACHELBERG BY 
ASHER BIJUR AS ALLEGED IN THE BILL. 


SECOND: IF THE COMPLAINANTS HAD ANY TRADE MARK, THE 
RESPONDENT HAS NEITHER MISLED THE PUBLIC 
NOR TRESPASSED ON THE RIGHTS OF THE COM- 
PLAINANTS BY HIS MODE OF PACKING OR LABEL- 
ING HIS CIGARS. 


THIRD: IF THE COMPLAINANTS HAD ANY TRADE MARK THEY 
HAVE NO STANDING IN AN EQUITY COURT TO SUE 
UNDER IT, BECAUSE, BEING ASSIGNEES, THEY 
HAVE USED THEIR MARK WITHOUT MAKING 
KNOWN TO THE PUBLIC THEIR TRUE RELATION 
TO THE MARK, AND THE GOODS DISTINGUISHED 
BY IT. 


First: ‘THERE PS NO PROOF OF ANY ASSIGNMENT OF A 
TRADE MARK FROM ASHER BIJUR TO STACHEL- 


BERG. 


The complainants’ proof, in their opening case, not only does 
not sustain, but contradicts the allegations of their bill. 


The bill alleges that Asher Bijur had a trade mark at com- 
mon law on the words * La Normandi.” 


Record, p. 1, 3d 4 


The proofs show that he had no trade mark at all, but a 
copyright. 


The following is the testimony of Michael Stachelberg, the 
principal complainant in the cause. 


What was in reality assigned to Stachelberg, if anything, 
was a copyright. 
X 225. Do you know whether Mr. Bijur had these words copyrighted or 


registered ? 
Ans. I don’t know. 


X 226. You never heard that he did? 
Ans. I heard so; that he did. 


X 227. Do you swear to that? 
Ans. Yes, sir. 


X 228. Was there any mention made of that in the assignment? 
Ans. I think it was. 


X 229. Have you any recollection on the subject at all? | 
Ans. I think a paper of that kind had been registered. He could not 
assign a copyright to me unless he had a copyright. 


Complainants’ Evidence, Record, p. 24. 


The testimony of Isaac Bijur, brother and partner of Asher 
[and witness for complainants] is also to the same effect. 


20. Otherwise the label was the same? 
Ans. Yes, sir. But it was the principal thing to protect the name of “ La 
Normandi,” and therefore we gave that picture that name. 


21. And you copyrighted it about that time? 
Ans. My brother copyrighted it, because the factory was in my brother’s 


name. 


22. And he copyrighted in what year ? 
Ans. It must have been either in 1856 or 1857, somewhere along about 


that time. 


Complainants’ Evidence, Record, p. 32. 


Asher Bijur is dead. 


sut the above is the testimony of his co-partner in business 
at the time the alleged assignment was made to the complain- 


ant, Stachelberg. 


The bill should be dismissed because it alleges that the com- 
plainants have title to a trade mark at common law by assign- 
ment from Asher Bijur, but the proof is that if they ever got 
anything from Bijur, it was a copyright. 

This was in 1865 or 1866. 

But even this copyright was not taken out on the words 
“La Normandi’’ — [which are now claimed alone as the trade 
mark] but the copyright was on a picture combined with the 


words *“ La Normandi.”’ 


The testimony of the same witness, the original co-partner 
of Asher Bijur in 1858, explains this fully. 
17. And he adopted that suggestion ? 


Ans. Yes, sir; he adopted that afterwards, and I will explain that, if you 
will allow me. When we wanted to adopt 4 new brand, we tried to find a 


: 
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name suitable, but the name itself could not be registercd. Therefore we 
had to produce a picture, and we had to give to that picture a name, and so 
it was registered and copyrighted. We suggested the picture and gave that 
a picture the name of ‘‘ La Normandi,” so that it would be protected. The 
picture was printed to represent a table of cigar makers and some plants of 
tobacco. That was my siggestion. I had to do all the in-door work while 
my brother attended to all the out-door work, and therefore it came under 
my supeivison to suggest the picture. 


cf 
“ 


is. And this is the picture on Exhibit A? 
Ans. Yes, sir; except thatin the original “A. Bijar” appeared instead 
oc *m. &, 
Record. p 8]. 


. 


Same Witness Again. 


X. 65. The trade mark of your brother, then, as I understand you, were 
** o 


the words “‘ La Normandi 
Ans. In connection with that picture. 


X. 66. And the initials of your brother were added to indicate the origin 
or ownership of that trade mark? 


_ Ans. No,sir. That was to show that the cigars were made by A. Bijur, 
to distinguish these cigars from any other imported cigars; to show that 
A. Bijur, of New York, made these cigars. 

X. 67. Then the addition of those initials was to indicate the place 
where they were made, and the name of the owner of that trade mark, 
“La Normandi.”’ Is that so? 

' Ans. No, sir. 
X. 68. The trade mark, as I understand you, consists of the words “ La 
: Normandi,’’ does it not? : 

Ans. Including the picture. That was the name of the picture; and the 
words ‘‘La Normandi,” together with the picture, constitute the trade 
mark. 

X. 69. What was the trade mark, the picture or ‘*‘ La Normandi’”’ ? 

Ans. Both. 

° 


X. 70. The picture and the words “‘ La Normandi’’ constituted the 
trade mark, if [ understand you? 
Ans. That constitutes the brand. 


Thus it appears that even if the mark etc. appropriated by 
Asher Bijur had been a trade mark instead of a copyright, and 
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had been duly assigned to Stachelberg, it would not entitle 
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him to claim a trade mark on the mere words “ La Normandi’ 


without the picture. 
The alleged assignment is said to be lost. 


Complainants endeavor to lay the foundation for the admis- 
sion of secondary evidence of the contents of the assignment 
by proving its loss, and proper, but unsuccessful search in the 
proper places, in order to find it. 

Record, p. 13, Ints. 58 to 48. 
Record, p. 19, Ints. 159 to 162. 


But it will be observed that this is search for the assignment 
of the old Bijur copyright, not an assignment of a common law 
trade mark, as the bill sets up, because there never was any 


such assignment. 


The complainants endeavor to lay the foundation for the 
admission of secondary evidence relative to an alleged assign- 
ment of a trade mark at common law, by proving wijsuccess- 


ful search after an assignment of a copyright. 


Thus— 

First: THERE IS NO PROOF WHATEVER OF THE EXISTENCE 
OF ANY COMMON LAW TRADE MARK THE PROP- 
ERTY OF ASHER BIJUR. 


Srconp: THERE IS NO PROOF WHATEVER OF ANY ASSIGN- 
MENT TO THE COMPLAINANT, STACHELBERG, OF 
ANY SUCH TRADE MARK. 


Consequently the complainants themselves have shown that 
they have no title to any trade mark on the words “ La Nor- 


mandi,” as, and from, the assignor alleged in the bill. 


~] 


The evidence above quoted and referred to, is all there is on 
the Record on this topic, and is wholly the evidence of the 


complainants. 
It is submitted that they are bound by their own evidence. 


The bill should therefore be dismissed for want of title in 


the complainants, to the alleged trade mark. 


SECOND: IF THE COMPLAINANTS EVER HAD ANY TRADE MARK, 
THE RESPONDENT HAS NEITHER MISLED THE PUB- 
LIC, NOR TRESPASSED ON THE RIGHTS OF THE 
COMPLAINANTS BY HIS MODE OF PACKING OR 
LABELING HIS CIGARS. 


The complainants claim the word “La Normandi,” as a 


trade mark on their boxes of cigars. 


They pack their goods in boxes about three times as long as 


they are ‘wide, they put 250 cigars in a box; they have ten 


bunches of twenty-five cigars each in a box. 


The respondent uses the words * La Normanda,” and packs 


his cigars also in the manner above described. 
The cigars of the two parties are of about the same size 


They are tied up in bunches by a yellowish or brownish tape. 


Complainants claim that * La Normanda,” is a substantial 
appropriation of * La Normandi,” and that the manner of pack- 
ing his goods employed by the respondent, evidences an intent 
to appropriate the benefit of their mark, and sell his goods as 


and for those of the complainants. 


The bill alleges that Bijur, the assignor of the complainants, 
used the method of packing above described when he acquired 


for the Normandi brand its reputation in the market. 


The evidence from both sides clearly shows the elongated 
box with its 250 cigars, of the same dimensions as complain- 
ants, put up 25 in a bunch, with ten bunches in the box, was a 


method of packing cigars very old in the trade. 


oS 


Eaton, Complainants’ Witness. 


X 72. Did you ever hear the word “ La Norma,” or ‘‘ Norma” so applied ? 
Ans. Not to what was represented to be *‘ La Normandi,” but I have 
heard it applied to cigars. 


X 73. How long ago ? 
Ans. I think as long as I have been in the business. 


X 74. Itis an old brand of cigars, is it not? 
Ans. I think it is. 


X 75. Were you ever acquainted, in the past, with a brand of “ Nor- 
mas ’”’ put up 250 in a box? 
Ans. I have seen them. 


X 76. Twenty-five in a bunch? 
Ans. Yes, sir. 


X 77. What kind of a ribbon? 
Ans. As near as I can remember, several styles of ribbon. 


X 78. Please enumerate the styles. 
Ans. Plain yellow striped ribbon, and I think a red ribbon. 


X 79. Chocolate stripe, or brown ? 
Ans. I should think it might be termed chocolate. 


‘ ¥ y 7 
X 80. Where werd they sold ? 
Ans. Principally from Boston. 


s 
X 81. Were they imported, or domestic? 
Ans. Those put up quarter boxes were domestic. By quarter boxes I 
' mean 250 in a box; i.c¢.. one one-quarter of a thousand. The imported, I 
a i think, have been put in two or more styles, including 100 and 250 in a box. 


Record, page 68. 


Same Witness. 


X 122. ‘*‘ Norma” is an old name, is it not, as applied to cigars ? 
Ans. I think “ La Norma”? is. 


X 123. “ Normanda”’ is an old name’‘as applied to cigars, is it not? 
Ans. Only to a limited extent, and to domestic cigars. 


X 124. Packing 250 in a box, 25 in a bunch, is an old method, is it not? 
Ans. It is. 


X 125. Tying up with a yellow ribbon, with a chocolate or brown stripe 
in it, is an old method, is it not? 
Ans. It is. 


Record, page 71. 


See also same witness, Record, page 69, Ints. 8% to 100. 


Mathias. 


4. Please state where, when, and for how long a time? 

Ans. In Portsmouth, N. H., and in Saco and Portland, Me. I was in 
Portsmouth, I think, about 1852 or 1853; in Saco about two years later, 
staying there about two years, and then I came to Portland, where I was in 
the cigar business until about sixteen years ago. 


5. While you were in the business in Portsmouth, Saco and Portland, 
did you know of or deal in a brand of cigars called “ La Norma”? 
Ans. I did. 


6. Please state about the size of the cigar, the size of the boxes, the 
number in a box, the number in a bunch, and how they were tied up. 

Ans. The cigar was about five inches long, the box was of the size of 
Exhibit l. There were ten bunches of twenty-five cigars each in a box, and 
the bunches were tied with one ribbon in the middle. 

7. Please state the colors of the ribbon. 
Ans. A blue ribbon with a chocolate stripe in the middle. 
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8. Were the words *‘ La Norma” stamped on the boxes? 
Ans. They were. 


9 You dealt in those while in Portsmouth ? 
Ans, Yes, but not in Saco or Portland. 


Record, page 106. 


The respondent, Ponce, testifies that “La Normanda”™ was 
a common brand in Cuba in 1860, and that cigars of that mark 


were sold there and sent to the United States 


28. Did you makeand sell any cigars of the brand of ‘‘ Normanda,”’ in 
Cuba ? 
Ans. Yes, sir. 


29. How many years ago? 
Ans. About twenty-three years ago, at Havana. 


30. Did you know of any one else that made them in Havana or in Cuba? 
Ans. My brother and I made them —and other parties made them there 
before we did. 


31. Who were the other parties, and about how long ago did they make 


them ? 
Ans. A man by the name of Martinez, 1 knew to have made them. It 
was a common brand — anybody could make them. 


32. To whom did you and your brother sell your “ Normanda” cigars ? 
Ans. Sold them everywhere — in the city — to sea-captains, and to agents 


who took them to the United States and to Europe. 


Record, page 82. 


And in this I submit he is corroborated by Isaac Bijur, the 
complainant's witness, a brother and partner of Asher, at the 
is said to have first adopted the “Nor- 


time he — Asher 
mandi” brand. 


Isaac LBijur says, explaining why the initials of his brother 
were used in connection with the word “La Normandi,” as 


follows :— 


X 7il. Then there were added the initials of your brother to indicate the 
ownership and the place where the cigars were made? 
Ans. I suppose so. 


11 


X 72. Don’t you Know? 

Ans. I cannot tell you, because that was a later thought; and the name 
was added so as to distinguish that from an imported cigar, or so that no 
imported cigar should come under that name. 


Re cord, page 35. 


This evidence refers to a date about 1858, and the respon- 
dent's evidence above says 1860. 


Also Record, p. 108, Ints. 2 to 8. 


It is thus shown that the method of packing, the kind of box, 
the bunches, and the number in the box, and the size of the 


cigars, are all old in the cigar business. 


If, then, the respondent merely employs an old method of 
packing his cigars—one older than the commencement of 
complainant’s use of it—surely no presumption of a design to 
mislead the public into a belief that he is selling complainants’ 


goods can arise from this act. 


But not only is the mode of packing used by the respon- 
dent, old in the cigar business, but the word “ Normanda,” which 
he employs as his brand, is proved to have been a common one 
for years before Bijur is alleged to have got up his word “ La 
Normandi,” and many years before he is said to have assigned 


to complainants. 


Bijur is alleged to have got up the words * La Normandi”™ in 


L858. 


He is alleged to have assigned to complainants in 1865. 


I now call attention to some of the evidence showing the 
age in the cigar business of the words “La Normanda” used 


by respondent. 
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1. What is your name, age, residence and business ? 

Ans. Solomon M. Hyams, of the firm of Hyams Brothers; 50 years old; 
Boston, Mass.; cigar manufacturer and tobacconist; place of business, 716 
Washington street. 


2. How long have you been connected in any way with the cigar and 
tobacco business, or either? 
Ans. Since I was 14 years of age. 


3. Were you ever connected with the business in New York? And if so, 
how many years ago? 
Ans. Yes: thirty years ago. 


4, Atthat time what was the nature of your connection with the cigar 
business ? 
Ans. I was a journeyman cigar maker. 


+. Will you please give the place where you were employed ? 
Ans. I worked for Bijar Brothers, Schubarts & Hoffman, and for a man 


who was called ** Havana Cohen.”’ 


6. Atthis time, about thirty years ago, were you or not acquainted with 
a brand of cigars called ** Normanda’’ ? 
Ans. I was —a brand called ** La Normanda.” 


7. In what market were they sold? 
Ans. In the city of New York. 


8. Please state whether the sale was a limited or an extensive one? 

Ans. I should say that it was quite an extensive one, for the reason that 
I used to work in the shop in the day-time and work at home nights for 
myself, and buy these boxes from the parties that used them, and refilled 
them for myself and sold them as * La Normanda” cigars. 

9. For how long a time, as nearly as you can remember, were you thus 
acquainted with this brand ‘“‘ La Normanda’’? 

Ans.- Ever since. 


10. The last syllable of the word was da? 
Ans. Yea, sir. 


11. How many cigars were usually put ina box, how many ina bunch, 
and with what kind of band were the bunches tied ? 

ans. 250in a box; 25 in a bunch; tied with cotton tape, yellow, with 
chocolate or brown center — some had a lighter color or shade of brown. 


12. How long was the cigar? 
Ans. Five-inch cigar. 


13. Are you acquainted with a brand of cigars in existence at present, 
called ‘‘ La Normandi,”’ sold by Estabrook & Eaton in Boston ? 
Ans. lam. 


14. What was the difference between those *“‘La Normanda” cigars, 
their size, manner of packing, and the general shape of the boxes, and this 
recent cigar of Estabrook & Eaton's ? 

Ans. The size of the cigar was about the same; the box, of course, 
would be the same; the only difference that I know was that the word “ La 
Normandi ” is written or stamped onthe ribbon or band; and possibly the 
initials of the parties making them were stamped on the box — otherwise, 
to all appearance, they were the same. 


15. The Estabrook & Eaton cigars have the letters “ M.S.” branded on 
the outside of the box, do they not? 
Ans. Iam not positive. 


16. Can you state who was the manufacturer of this “ La Normanda” 
brand at the time of which you speak? 

Ans. I cannot; for the reason that manufacturers at that time did not 
put their names on the boxes — now they put their names on the boxes, 
and it is brought to our attention. 

17. For whom were you working when you made these cigars under this 
name, and packed them in this style on your own account? 

Ans. For Bijur. 


18. How long did you remain in New York after the time of which you 
have spoken ? 
Ans. About two years. 


1). Did these “ La Normanda”’ cigars continue in the market during 
that time until you left ? 
Ans. Yes, and have ever since. 


20. They were not made by Mr. Bijur during the time you worked for 
him, were they ? 
Ans. No, sir. I don't think he was making either kind at that time. 


2!. I suppose you, at that time, bought the boxes that had once been 
used, because you could get them cheaper than new ones? 
Ans. Yes. 
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22. Please give an estimate — not, of course, an accurate one—of the 
amount that you yourself made on your own account, having “ La Nor- 
manda’”’ stamped on them. 

Ans. I made about three thousand a month for about eighteen months. 


23. Did you ever know of an imported brand of ‘‘ Normanda” cigars or 
La Normanda” ? 
Ans. I never saw or heard of any. 


-~ 
~ 


24. Did you move from New York to Boston? 
Ans. No. Ihave been in Boston since 1867. 


25. Please state if you have, from time to time, since the thirty years 
ago or so when you were in New York, made and sold any of this brand of 


** La Normanda 
Ans. I have. 


in your business. 


26. Then you were in New York about'the years ’53 and ’54? 
Ans. Between those years. 


27. Please state in a general way, as nearly as you can, how commonly 
you saw the ‘‘ La Normanda”’ cigars in places where they were usually sold. 
Ans. In quite a number of places. 
Record, page 99, Ints. 6 to 30. 


This is corroborated by Cohen as follows: — 
2. _How long have you been engaged in the cigar business? 


Ans. Seventeen years. 


8. With whom did you work when you first entered into the cigar 


business ? 
Ans. With S. M. Hyams. 
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4. Where did you sv work, and for how long a time? 
Ans. Hanover street, Boston; the number I do not remember, but the 
store was under the Blackstone House. I worked there from two and one- 


half to three years 


5. What did you do while thus employed by Hyams? 
Ans. I made cigars and retailed cigars at said store. 


6. Do you remember of.making and selling, or either, of a brand of 
cigars called ‘*‘ Normanda,” while in Hyams’ employ? 


Ans. Yes, sir. 


7. State whether you found sucha brand of cigars on sale in the shop 
when you began to work there. 
Ans. I did. 


8. Please describe how the cigars were put up, how many in a bunch, 
how many in a box, the shape of the boxes and the bands which tied up 
the bunches. 

Ans. The cigars were put up in an oblong box, containing 250 cigars, 
packed in bundles of 25, tied with ribbons printed on ‘* Normanda.” 


9. Look at the box now shown you, Respondent’s Exhibit C, and state 
whether the boxes used in Hyams’ store at that time were similar or unlike 
this one in shape. 

Ans. The same as this in shape. 


10. Was or not the word “ Normanda” iv some way imprinted on the 


outside of the boxes ? 
Ans. On the cover of the box. 


ll. Please give the name, if any, which this store carried, and state on 
what the name was printed. 

Ans. He called the store ‘‘ Depot for Normanda Cigars”: and this was 
printed on our business cards. 


12. How much of a sale was there for these *‘ Normanda” cigars while 
you were there? 

Ans. I never took any account of stock of the sales of the store; but 
the ‘‘ Normanda” cigars were our leading and principal cigar that we were 


selling. 


13. What was the color of the ribbons by which the bundles were tied ? 

Ans. A regular ‘‘ Normanda’”’ ribbon — a woven ribbon, with yellow bor- 
ders and a dark brown center, and in the center of that another yellow 
line, made of cotton. 
Record, page 212. 
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See also 
Record, p. 92, Ints. 4 to 8. 
Record, p. 97, Ints. 21 to 26. 
Record, p. 109, Ints. 12 to 14. 


The testimony of these witnesses is not contradicted. 


The complainants have introduced six witnesses—between 
pp- 116 and 134 of the Record—who say they have never be- 
come acquainted with the “ Normanda” brand, and this is all 
the countervailing evidence that is offered. 


It amounts only to this, that these parties do not now re- 
member of knowing a brand of cigars called * La Normanda ” 


5 


in 1853, when our witnesses do remember such a brand. 


I therefore submit that the respondent has proved that pack- 
ing cigars about five inches in length, in a long box, twenty- 
five in a bunch and ten bunches in a box, is older in the cigar 
trade than the alleged origin of the * Normandi” brand. 


I submit we have shown that this was used with the brand 
“ La Norma,” — the same word as ‘* Normanda,” both meaning 
a Norman female—long before * Normandi.” 


We have also shown that * La Normanda”’—respondent’s 
brand—was also used commonly in this country with exactly 
the same method of packing, and the same kind of cigars as 
those of complainants. 


Then can the complainants sustain their charge of violation 
of whatever right they may have—if any ? 


Because in 1858 they adopted “ Normandi” in combination 
with a certain way of packing as a trade mark, can they main- 
tain a suit against us for using “ Normanda” and the same way 


| 
| 
: 
| 
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of packing, when the name “Normanda” and the mode of 


packing were known in the cigar trade five years before their 
* Normandi”’ was in existence ? 


It is hardly necessary to say that no man ean appropriate to 


himself, as a trade.mark on his manufacture, any word or sym- 


bol in common use as a designation of a class of the same kind 


"gumg ex amr Ce. Ww > lama 5 6. fy’ ZED, 


If * Normanda,”’— the word employed by Ponee,—is old in 
the rae trade, to designate a certain kind of cigars, then these 


complainants cannot prevent-his using it with such a kind of 


"ee. ‘tured article. a dots & Ae to ee q. 


[t is a right belonging to the ‘public and cannot be taken 
away from the public by any person or persons. 


This is exactly the state of facts in this case. 


The word ** Normanda,” such as used by the respondent, is 
an old and common mark or designation for the kind and make 
of cigars he puts up. It is older than the word “ Normandi,” 


in such connection. 


In re, Hyde, Seb. Dig. 561. 
In re, Hall § Co., Seb. Dig. 363. 
MeLown ». Fleming, EAISIS + 6 


Canal Co. v. Clark, 13 Wall. 322 ‘ 


t] 
The method of packing complainants’ cigars is one used with 


a great variety of brands. 
Record, p. 137, Int. 14. 
The respondent’s acts evince no design to pass off his goods 


as those of the complainant, when they are viewed in the light 
of the above tacts. 
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See also 
Record, p. 92, Ints. 4 to 8. 
Record, p. 97, Ints. 21 to 26. 
Record, p- 109, Ints. 12 to 14. 


The testimony of these witnesses is not contradicted. 


The complainants have introduced six witnesses—between 
pp. 116 and 134 of the Record—who say they have never be- 
come acquainted with the “ Normanda” brand, and this is all 
the countervailing evidence that is offered. 


It amounts only to this, that these parties do not now re- 
member of knowing a brand of cigars called “ La Normanda” 
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i in 1853, when our witnesses do remember such a brand. 


I therefore submit that the respondent has proved that pack- 
ing cigars about five inclies in length, in a long box, twenty- 
five in a bunch and ten bunches in a box, is older in the cigar 
trade than the alleged origin of the * Normandi” brand. 


I submit we have shown that this was used with the brand 
“La Norma,” — the same word as ‘‘ Normanda,” both meaning 
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long before * Normandi.” 


i a Norman female 
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: We have also shown that “La Normanda ”—respondent’s 
i brand—was also used commonly in this country with exactly 
i the same method of packing, and the same kind of cigars as 


i those of complainants. 


Then can the complainants sustain their charge of violation 
of whatever right they may have—if any ? | 


Because in 1858 they adopted * Normandi” in combination 
with a certain way of packing as a trade mark, can they main- 


tain a suit against us for using “ Normanda” and the same way 


eames? < — 
Se 


of packing, when the name “Normanda” and the mode of | 
packing were known in the cigar trade five years before their 
* Normandi” was in existence ? 


It is hardly necessary to say that no man can appropriate to 
himself, as a trade mark on his manufacture, any word or sym- 
bol in common use as a designation of a class of the same kind 
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7 “ i Sei a, —the word employed by Ponce,—is old in 


s” goods. 


the cigar trade, to designate a certain kind of cigars, then these 
complainants cannot prevent his using it with such a kind of 
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[t is a right belonging to the public and cannot be taken 
away from the public by any person or persons. 


This is exactly the state of facts in this case. 


The word ** Normanda,” such as used by the respondent, is 
an old and common mark or designation for the kind and make 
of cigars he puts up. It is older than the word “ Normandi,” 
in such connection. | | 


In re, Hyde, Seb. Dig. SOT, 

In re, Hall f U'o., Seb. Dig. 563. C 52 " 
MeLean v. Fleming, a F LL. vd ee 
Canal Uo. v. Clark, 13 Wall. 322. 


The method of packing complainants’ cigars is one used with 
a great variety of brands. 


Record, p. 137, Int. 14. 


The respondent’s acts evince no design to pass off his goods 
as those of the complainant, when they are viewed in the light 
of the above facts. 
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The respondent always marks his cigar boxes with his name 
or initials. 


ai 
$4. Have you ever sold in this couutry a box of the “‘ Normanda” cigars, 
without putting on to it “ E. P.’’ or “‘ E. Ponce” ? 
Ans. No, sir. ; 
35. What have you printed on the caution label ? 
Ans. E. Ponce, Proprietor. 
Record, page 82. 
Jomplainants do not deny this. 
Boston, April 10, 1882, 
Mr. E. Poncr: 
Dear Sir :—Your advertisement and use of the name E. Ponce’s Normanda 
cigars, is an infringement of our trade mark, for which we shall hold you 
accountable, unless its use is discontinued at once. 
_ Yours respectfully, 
EsTABROOK & EATON. 
By their attorney, Godfrey Morse, per J. E. L. 7 
See also pp. 88 and 89 of the Record, Int. 121. 
The respondent’s advertisements and marks on his boxes, 
clearly show the origin, and manufacture, and place of manu- 
facture of his goods. 
ag ~ He does not advertise them as Stachelberg & Co.’s cigars, or 
as made in New York, but by E. Ponce, Portland, Maine. 
There is here not only no attempt to pass off his goods as v 
those of another, but no possibility of it. And it is only on | 
oethis ground that chancery interposes to protect the complainant 
under an alleged trade-mark right. ¥ 


MeLean v. Fleming, QoS. £25. q Ys 


Canal Co. v. Clark, 18 Wall. 322. 


The respondent’s cigars do not deceive anybody. 
Record, p. 56, Ints. 11 to 26. 
Record, p. 57, Ints. 33 to 37. 
Record, p. 60, Int. 57. | 
Record, p. 61, Ints. 15 to 20. 

r 
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No evidence is introduced to show they ever did deceive any 
one, or to prove a purchase of the defendant's cigars under the 
belief that they were those of complainants. 


The respondent openly announces his cigars to be * Normanda,” 


EK. Ponee, or * E. Ponee, Normanda.” 


No argument can be drawn from the similarity of the two 


words * Normanda” and *“ Norman 
Hardy v. Cutter D Off. GazJ6s. 


When a person selects a geographical name as a trade mark, 
he must take it with all its faults. If it sounds like other geo- 
graphical names or like some proper name, that is the misfor- 
tune of the word he has taken. It does not entitle him to 
cover all words in the same language, of whatever signification, 
merely because they sound or are spelled somewhat like the one 


he happens to have chosen. 


The evidence not only shows that “ Normandi” has no effect 
to indicate the manufacture of Stachelberg, but does show that 
as these cigars are advertised in New England, the word is as- 
sociated with a wholly different firm and by their own act. 


So, if any suit could be maintained in this circuit it must be 
in the name of Esterbrook & Eaton. 
Record, p. 63, Int. 11. 
Record, p- 66, Ints. 41 to 42. 
Record, p. 66, Ints. 51 to 55. 


It is essential to a lawful trade mark, that it shows the origin 
and manufacture of the goods in some way. 
Upton, Trade Marks, 156. 
Canal Co. v. Clark, 13 Wall., 322. 
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This is in order that the buyer trusting in such or sucha 
particular manufacturer, buys his goods from preference, and is 
assured that he is buying such manufacturer’s goods by seeing 
the trade-mark on them. This is the benefit to the purchaser. 

Leather Cloth Co. v. Am. Leather CUo., 11 Jur., U. 8. 
518. [ Cox Am. Trade Mark Cases 699. | 


The manufacturer thus secures and retains his trade by rea- 
son of his trade mark being affixed to the articles he makes. 
People seeing his mark denoting his manufactory, buy his 


goods on the assurance it affords them. Thus it becomes of 


value to him. 


Manhattan Med. Uo. v. Wood, 108 U. S. 228. 


If any one imitates that trade mark so as to sell his own 
goods as and for the goods of the one possessed of the trade 
mark, then he takes his property without right, and so is liable 
to the lawful owner of the trade mark. 

Upton on Trade Marks, p. 22. 
Leather ( ‘loth Co. v. Am. L. Cloth Co.. American Trade 
Mark Cases ( Vor) 698. 


Its appearance on the goods is merely the assurance that 
these are goods of a certain man’s make, and therefore of a 
certain quality. 

Manhattan Med. Co. v. Wood, 108 U. S. 223. 


Now the defendant has not been attempting to pass off his 
cigars as those of Stachelberg. 


On the contrary he announces and advertises them as quite 


different. Witness his advertisements: — 


BEST BARGAINS EVER OFFERED IN THIS CITY! 


Anybody intending to make Presents, it will pay them to get E. Ponce’s 
prices on Meerschaum Pipes and Smokers’ Articlesin general. The Largest 
and Best Selected Steck in the city at the Lowest Prices. There is nothing 
which would be more acceptable to a gentleman than a Box of his Celebrated 


“E. P”’ NORMANDA CIGARS, 
(the best Cigar in the market for the money). 
I still manufacture them, and shall continue to, as their popularity demands. 
E. PONCE, 
Cor. EXCHANGE AND MIDDLE 5tTs., 


OPP, POST OFFICE. 
RESPONDENT'S Exuipit E,—A. H. D, EX’r. 


ADVICE TO SMOKERS! 


If you want to smoke the best 1 cent Cigar in Portland call for E. Ponce’s 
Normanda — something new —made of the best long Havana Stock. 
Canada Money and all foreign coins taken for full value in trade, 


e 


E. PONCE, 
Cor. MIDDLE AND EXCHANGE STs., 
AND 87 CoMMERCIAL STREET, PORTLAND, ME, 


Record, page 139. 


I cite these authorities, and muke these extracts from the ev- 
idence to show that. after all. there is no encroachment upon 


the rights of the complainants by the respondent. 


He is not attempting to pass off his cigars as and for theirs. 


On the contrary, he advertises a distinct brand of cigars from 


complainants’, and invites purchasers. It is impossible to 
truthfully say that with such advertisements any reasonably 
observant person could be mistaken in what he was buying 


when he bought a Ponce * Normanda.” 


In other words, Ponce, the respondent, only interferes with 
the complainants’ New England business to that legitimate ex- 


tent which the good quality of his cigars enables him to do, 


not by simulating their brand. 


These complainants tried to combine “ Normandi” with, and 
to make it signify cigars put up 250 ina box, 25 ina bunch, 


and tied with a chocolate-colored ribbon. 


Finding, as they have, that this was all old and used with 
the * Norma” cigar, a cigar shaped exactly like theirs, they are 
now surely limited to the words “La Normandi,” M. S., or 
Michael Stachelberg. 


See Amendment to Bill, Record, p. 6. 
In other words there is nothing new in their mode of packing. 
Anybody has a right to put up cigars in this way. 


They say their trade mark consists of the words * La Nor- 
madi,” or * Normandi,” without the “La.” 


I say it cannot consist of such word or words alone, and be a 
lawful trade mark. 
It must have—being a purely fanciful name 


something else 
to complete the legal requirements of a trade mark. 


It must have some accompanying words to denote the origin 
or manufacture of the goods, or complainants must show that 
the words * La Normandi” have got to signify a manufacture 
by Stachelberg & Co. of this particular brand of cigars and be- 
come associated with their place of business. 

Morrison v. Case, 2 Off. Graz. 544. 
MeLean v. Flemming, FA TF. 


alla ame 
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This latter requirement complainants have wholly failed to 
meet in their evidence. 
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When the alleged assignor of the complainants used the 
words “ La Normandi,” he accompanied them with a picture 
and either Asher Bijur or A. B. 

Record, p. 31, Ints. 15 to 21. 
Record, p. 35, Ints. 65 to 69. 
Reeord, p- 9]. Ints. 172. 


That was what he copyrighted. 


A trade mark in order to be valid, must in some way show 


the origin and ownership of the goods to which it is attached. 
Canal Uo. v. Clark, 13 Wall. 522. 


If they had not been assignees of a copyright and the com- 
plainants had clearly ‘Shown that “La Normandi” indicated 
to the trade Stachelberg & Co.’s place of business, and then 
them as the manufacturers of a certain kind of cigars, they 
would have established these words as their trade mark. But 
they have not done so at all. 


Therefore something else must go with the words “* La Nor- 


mandi.” in order to constitute it, for them. a valid trade mark. 


A. Bijur combined his name and a picture in his old copyright. 


If they could have anything, it would be in the trade mark 
“ Normandi” M.S. & Co., or M. Stachelberg, assignees of Ash- 
er Bijur. There is no allegation that we have used such an 


one. 


This last observation leads to the third point. 
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THIRD: IF THE COMPLAINANTS HAD ANY TRADE MARK, 
THEY HAVE NO STANDING IN A COURT OF EQUITY 
TO SUE UNDER IT, BECAUSE, BEING ASSIGNEES, 
THEY HAVE USED THEIR MARK WITHOUT MAKING 
KNOWN TO THE PUBLIC THEIR TRUE RELATION TO 
THE MARK AND THE GOODS DISTINGUISHED BY IT. 


The allegation of the bill is that between 1858 and 1865, Bijur, 
their assignor, had imparted great value to this brand, “ La Nor- 
mandi, ’—that it had become * widely known” as his make. 


In 1865 they say he assigned to them. 


And they have been using the brand ever since without no- 
tice to the public that they were the manufacturers, and not 
Bijur. 


* All who use trade marks indicating that the articles were 
originally manufactured or owned by others, are practicing an 
imposition upon the public. Every assignee or purchaser who 
has the trade mark of the original proprietor, without indicat- 
ing that he is the assignee or purchaser, is in this position.” 

Sherwood v. Andrews,,Am. L. Keg. W S. 588. 
Partridge v. Menck, 2 How. App. Cas. O47. 
Manhattan Med. Uo. v, Wood, 108 U. NS, 225. 


Now, complainants claim as assignees of Asher Bijur, and 
therefore their alleged trade mark should show that they are his 


assignees. 


The allegations of their bill show that their title was derived 
from Bijur. 


If they stand upon a common law title, (as their bill would 
seem to indicate), then they are in collision with the principles 
set down in Sherwood v. Andrews, Partridye v. Menck, and Man- 


hattan Med. Co. v. Wood. 
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Under this claim how do they stand? Instead of announcing 
themselves as the successors and assignees of A. Bijur, they say 
nothing about him at all, but put on their cigars, ‘** La Norman- 
di,’ thus making no announcement of the change of pro- 
prietors. 


If the allegation of their bill is true, that they hold as assignees 
of Bijur, and failing so to advertise on their trade mark and 
in connection with its use, they have no standing in a Court of 
Equity. | 

The requirement of law is a positive one, not only that the 
assignee shall not announce falsely that the assignor és still 


making the goods, but he must state on his trade mark or label, 


that it is an assignee who is. 


Siegétt v. Abbott, 61 Maryland 286. 


hkteference is here made to the opinion of the Hon. Cireuit 
| 


Judge dismissing this bill. 
Record, p. 141. 


It is submitted that the bill should be here dismissed with 


costs for the respondent. 


WILLIAM HENRY CLIFFORD, 
for Respondent. 
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GEORGE D. CRAGIN VS. C. L. POWELL ET AL. 1 


a Unitrep STATES OF AMERICA: 


Cireuit Court of the United States, Eastern District of Louisiana. 
In Equity. 


C. L. PowE tt ef als. 
vs. No. 9177. 
GEORGE -D. CRAGIN. 


J. S. & J. T. Whitaker, for complainants, appellees; Rouse & 
Grant, for defendant, appellant. | 
Appeal returnable to the Supreme Court of the United States, at 
the city of Washington, D. C., the second Monday of October, A. D. 
1885. 
1 {Endorsed :] United States circuit court, eastern district of 
Louisiana. No. 9177. C. L. Powell é als. vs. G. D. Cragin. 


CERTIFIED Cory or REcorD. 
Petition. Filed Nov. 1, 1880. 
Tue Strate or LovIsIANa: | 
19th Judicial District Court, Parish of Terre Bonne. 


C. L. Powent e¢ als. 
v8. No. 4089. 
G. D. CRAGIN. 


To the honorable the judge of the nineteenth judicial district court 
of the State of Louisiana in and for the parish of Terre Bonne: 
The petition of Christian L. Powell, Joseph O. Ayo, and Ludger 

Gaidry, all residents of the parish of Terre Bonne, State of Louisiana, 

respectfully shows— 

That they are the owners of the following property, situated in 
the parish of Terre Bonne, State aforesaid: The east half of the south- 
east quarter of section ten (10), the east half of east half of section 
fifteen (15), the west half of southwest quarter of section fourteen 
(14), the east half of east half of section twenty-two, and the west 

half of west half of section twenty-three, all in township 

2 twenty south, of range seventeen east, in the southeastern dis- 

trict, west of river, containing 635.58 acres; which said prop- 
erty is owned by petitioners in the proportion of an undivided one- 
half to said Powell and an undivided one-fourth each to said Ayo 
and to said Gaidry. 

That said property was patented by the State of Louisiana to Sam- 
uel Wolf on the 12th Aptil, 1878, as appears from the letters patent 
issued by said State, heretoannexed and made part hereof. 

That by private act of sale of date January 20th, 1879, the said 
Samuel Wolf conveyed said property to Christian L. Powell, one of 
your petitioners, which said private act was duly proved up and 
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recorded on the 10th May, 1880, in the conveyance record of this 
parish. 

That by authentic act executed on the 10th May, 1880, before G. 
Montegut, deputy clerk of this court, the said Powell sold and con- 
veyed an undivided one-half of said property to your petitioners, 
Joseph O. Ayo and Ludger Gaidry, in the proportion of an undi- 
vided one-quarter to each. 

That said patent to said Wolf, said private act of sale from Wolf 
to said Powell, and said authentic act of sale from said Powell to 
said Ayo and Gaidry were all duly and regularly and legally re- 
corded in the conveyance record of the parish of ‘Terre Bonne, in 
accordance with law, as appears from the certificates of the recorder 
of this parish annexed to said patents to said private act and to 
a copy of said authentic act, all annexed hereto and made part 
hereof. 

That petitioners annex hereto and make part hereof the said pat- 
ent to said Wolf, the said act of sale from said Wolf to.said Powell, 
with the proof on which it was admitted to registry, and a copy of 
the act of sale from said Powell to Avo and Ga‘dry. 

Petitioners aver that said property ‘is bounded on the 

3 north and west by the property of George D. Cragin, to which 

itis contiguous; that the said property so contiguous to that 

of petitioners was purchased by said George D. Cragin as a part 

of the Dulac plantation from Samuel Cragin by act of sale of date 

December 17th, 1878, and duly recorded in the conveyance record of 
this parish in Book D D Conveyances, p. 576 et seq. 

Petitioners aver that the boundaries between the property of the 
petitioners aforedescribed and that of the contiguous property of 
said Cragin have never been determined since the proprietorship of 
these petitioners commenced, and if the bounds have ever been for- 
mally fixed they are no longer to be seen, and these petitioners 
desire to compel the said George D. Cragin to fix the limiis between 
their said properties aforesaid. 

That petitioners have applied to said Cragin and proposed to him 
to have the boundary between them fixed extrajudicially, but that 
said Cragin has declined. 

That the said George D. Cragin is an absentee residing in the 
State of New York,and has no agent in the State of Louisiana, but 
that said Cragin has property situated in the parish of Terre Bonne. 

Wherefore your petitioners pray that the court do appoint a cura- 
tor ad hoc to represent the said George D. Cragin herein; that he be. 
duly cited through said curator ad hoc to appear before this court to 
answer this demand, and that after the legal delays and due pro- 
ceedings there may be Judgment rendered in favor of petitioners and 
against said Cragin fixing the limits between the respective proper- 
ties of plaintiffs and defendant as aforesaid, and that defendant de- 
liver tu plaintiffs possession of the lands claimed and set forth in 

their petition. 
4 And petitioners pray for all necessary orders in the prem- 
ises, and for costs and for all and general relief, ete. 
(Signed) JNO. B. WINDER, 
Ait’y for Plaintiffs. 


GEORGE D. CRAGIN VS. C. L. POWELL ET AL. 3 


Before me, the undersigried authority, personally came and ap- 
peared Mr. Christian L. Powell, one of the plaintiffs in the foregoing 
petition, who, being duly sworn, did say that all and singular the 
allegations of the foregoing petitions are true. 


(Signed) ' CHRISTIAN L. POWELL. 


Sworn to and subscribed before me this 7th day of June, A. D. 
1880. 
[u. s.] (Signed) E. W. CONDON, Clerk. 


. 


Patent No. 2976. 


State of Louisiana to all to whom these presents shall come, Greet- 
ing : 

Whereas Samuel Wolf, of the parish of Terre Bonne, in the State 

of Louisiana, purchased, per certificate No. 2552, N. S. D., 
oD April 12th, 1878, east half of southeast quarter of section ten, east 

half of east half of section fifteen, west half of southwest quar- 
ter of section fourteen, east half of east half of section twenty-two, 
and west half of west half of section-twenty-three, in township twenty 
south, of range seventeen east, in the southeastern district, west of 
river, containing six hundred and thirty-five (635,355) acres, 
tidal overflow, according to the official plat of the survey of said 
lands in the State land office 

Now know ye that the State of Louisiana, in consideration of the 
premises and in conforraity with law in such cases made and pro- 
vided, has given, granted, and sold, and by these presents does give, 
grant, and sell, unto the said Samuel Wolf and to his heirs the 
above-described land to hav e and to hold the same, together with 
all the rights, titles, and privileges thereunto belonging, unto the 
said Samuel Wolf and to his heirs and assigns forever. 

In testimony whereof I, Francis Tillou Nicholls, Governor of the 
State of Louisiana, have caused these letters to be made patent and 
the seal of the State land office to be hereunto affixed. 

Py ee under my hand, at the city of New Orleans, on the — day 

April, in the year of our Lord one thousand eight hundred and 
se shen om -eight, and of the Independence of the United States the one 
hundred and second. 


By the Governor: 


(1. s.] (Signed) FRANCIS T. NICHOLLS. 
L. FREMAUX, Register. 


Record of patent, vol. 19, page 249. 
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6 Petition of Defendant for Removal. 
THE Strate or Loutstana, Parish of Terre Bonne : 
19th Judicial District Court, Parish of Terre Bonne. 


C. L. Powk tt et als. 
v8. No. 4089. 


GEORGE D. CRAGIN. 


To the honorable the nineteenth judicial district court of the State 
of Louisiana, sitting in and for the parish of Terre Bonne: 


The petition of George D. Cragin, of the town of Harrison, State 
of New York, respectfully shows— 

That your petitioner is the defendant in the above entitled and 
numbered suit; that said suit was instituted by Christian L. Powell, 
Joseph O. Ayo, and Ludger Gaidry, the plaintiffs, on the 7th day of 
June, A. D. 1880, in the nineteenth judicial district court of the 
State of Louisiana, sitting in and for the parish of Terre Bonne, the 
next term of which court is to be held on the second Monday of 
July, 1880, and that said plaintiffs areand were at the time of bring- 
ing said suit citizens of the State of Louisiana, and your petitioner 
is and was at the said time of bringing this suit a citizen of the 
State of New York. 

Your petitioner further respectfully shows that said plaintiffs pray 
for a survey to establish the boundary lines between the lands 
claimed by said plaintiffs and the lands contiguous thereto, belong- 
ing to your petitioner, the real object and purpose of said plaintiffs 
in the aforesaid suit being to expropriate about one hundred and 

fifty acres of arableland actually cultivated in sugar cane and 
7 Indian corn, and to give said land to the said plaintiffs. The 
said one hundred and fifty acres of land are worth fully one 
thousand dollars, and the said land is the principal matter indispute. 

Your petitioner therefore avers that the matter in dispute in the 
said suit exceeds the sum of five hundred dollars exclusive of costs. 

Your petitioner would further respectfully represent that the said 
suit is one in which there can be a final determination of the con- 
troversy in the nineteenth judicial district court aforesaid, wherein 
the same is pending for trial in the parish of Terre Bonne, and that 
the first term of said court at which said suit can first be tried since 
said suit was instituted will begin in the said parish of Terrebonne, 
on the second Monday of July, A. D. 1880. 

Your petitioner further represents that he is willing and ready to 
give such bond and sufficient surety as this honorable court may di- 
rect for his doing all acts and things required to be done by the 
provisions of law for the removal of a suit into the United States 
circuit court, and he offers herewith his bond, executed by 
, of the parish of Terre Bonne, as surety,in the penal sum of 
two hundred and fifty dollars, conditioned ‘according to law. 

Wherefore your petitioner prays that the said bond may be ac- 
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cepted as good and sufficient surety, according to the provisions of 
the act of Congress approved March 3lst, 1875, and that the said 
suit may be removed into the next circuit court of the United States 
to be held in the district of Louisiana, in the fifth circuit, pursuant 
to the statute of the United States in such cases made and pro- 

vided, and that no futther proceedings may be had in the 
8 said suit in this honorable court. 

‘And your petitioner will ever pray. 
(Signed) G. D. CRAGIN, 
CLAY KNOBLOCK, 
Ait’y for Petitioner. 

State, City, & County or New YORK, 88: 


George D. Cragin, the petitioner in the foregoing petition, being 
duly sworn, deposes and says that he has read the petition subseribed 
by him and knows the contents thereof, and that the same is true of 
his own knowledge, except as to those matters therein stated on in- 
_ formation and belief, and as to those matters he believes it to be 
true,and further saith not. 


(Signed) G. D. CRAGIN. 


Subscribed and sworn to this 22d day of June, A. D. 1880, before 


me. 
. Witness my hand and official seal. 
[r.8.] (Signed) CHARLES NETTLETON, 


Commissioner for Louisiana in New York. 


Filed June 30th, 1880. 
(Signed) E. W. CONDON, Clerk. 


Bond of Defendant. 
THe Strate or Lourstana, Parish of Terre Bonne: 
19th Judicial District Court, Parish of Terrebonne. 


C. L. Powe ef als. 
vs. No. 4089. 
GEORGE D. CRAGIN. 


9 We, George D. Cragin, of Harrison county, State of New 
York, as principal, and Edmund McCollam, of the parish of 
Terre Bonne, State of Louisiana,as surety, are held and firmly bound 
unto Christian L. Powell, Joseph O. Ayo, and Ludger Gaidry, plain- 
tiffs in the above cause, in the sum of two hundred and fifty dollars, 
lawful money of the United States, to be paid to the said Christian 
L. Powell, Joseph O. Ayo, and Ludger Gaidry, their successors and 
assigns ; for which payment, well and truly to be made, we hereby 
bind ourselves, our heirs, executors, and administrators firmly by 
these presents. 
Sealed with our seals. Dated this 28th day of June, A. D. 1880. 
Whereas suit was brought on the 7th day of June, 1880, in the 
nineteenth judicial district court of the State of Louisiana, sitting 
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in and for the parish of Terre Bonne, by the said Christian L. Pow- 
ell, Joseph O. Ayo, and Ludger Gaidry against the said George D. 
Cragin, and the same is now pending for trial in the parish of Ter- 
rebonne, in the nineteenth judicial district court, and is removable 
into the circuit court of the United States for the district of Louisi- 
ana, in the fifth circuit, under the act of Congress approved March 
ord, 1875, “ entitled ah act to determine the jurisdiction of circuit 
courts of the United States and to regulate the removal of causes 
from State courts, and for other purposes ; ” 

And whereas the said George D.Craigin has filed his petition in the 
the said nineteenth judicial district court, sitting in and forthe parish 
of Terrebonne, for the removal of said suit into the next circuit court 
of the United States to be held in the district of Louisiana, fifth 
circuit: | 

Now, therefore, the condition of the above obligation is such 

that if the above bounden George D. Cragin or his legal 
10 representative shall enter into such circuit court on the first 

day of its next session a copy of the record in said suit, and 
shall pay all costs that may be awarded if the said circuit court 
should hold that said suit was wrongfully or improperly removed 
thereto, and shall do such other appropriate acts as by the said act 
of Congress approved March 3d, 1875, are required to be done upon 
the removal of a cause from the State to a United States court, then 
the above obligation to be null and void; otherwise, to remain in 
full force and virtue. 

(Signed) : x D. CRAGIN. 

EDMUND McCOLLAM. 


TuHE STATE OF Louisiana, Parish of Terre Bonne: 


Edmund McCollam, of the parish of Terre Bonne, State aforesaid, 
being first duly sworn according to law, deposes and says that, all 
his debts paid and over and above any property of his exempt from 
seizure, he is fuliy worth the sum of two hundred and fifty dollars 
in property subject to seizure. 


(Signed) EDMUND McCOLLAM. 
Sworn to and subscribed before me this 28th day of June, 1880. 
[L. s.] (Signed) G. MONTEGUT, 


Dy Clerk 19th Jud. Dist. Court & 
Ex Officio Recorder, Terre Bonne. 


Accepted and filed June 30th, 1880. 
(Signed) E. W. CONDON, Clerk. 
11 Extract from Minutes. 


C. L. Powe. et als. 
V8.» No. 4089. 
Gro. D. CRAGIN. if 


In this case, on motion of counsel for defendant and no objection 
being made by counsel for plaintiffs, court granted and signed an 
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order transferring this case to the next circuit court of the United 
States for the district of Louisiana, and that no further proceedings 
be had herein in this honorable court. 


Order. 
STATE OF LouIsIANA, Parish of Terre Bonne: 
19th Judicial District Court. 


C. L. Powe. ef als. 
vs. No. 4089. 
Gro. D. CRAGIN. 


Upon reading and filing the petition of the above-named defend- 
ants herein for the removal of this suit into the circuit court of the 
United States for the District of Louisiana, in the fifth circuit, in 
pursuance of the laws of the Umited States, and upon filing the 
security offered by said defendant according to the requirements of 
said laws, and on motion of Clay Knobloch, of counsel for the said 
defendant— 

It is hereby ordered that the said security be accepted and the 
said suit be removed into the next circuit court of the United States 
to be held in said district and circuit, and that no further proceed- 
ings be had in said suit in this court, opposing counsel not objecting. 

Thus done and granted in open court, parish of Terre 


12 Bonne, State of Louisiana, this twelfth day of July, A. D. 
1880. 
(Signed) F. S. GOODE, 


Judge 19th Judicial District of Louisiana. 


Filed July 12th, 1880. 
(Signed) E. W. CONDON, Clerk. 


Certificate of Clerk. 
Srate OF Lourstana, Parish of Terre Bonne: 


19th Judicial District. 


[, Edward W. Condon, clerk of the nineteenth judicial district 
court, sitting in and for the parish of Terre Bonne, Louisiana, do 
hereby certify that the foregoing twenty-six pages contain a full, 
true, and correct copy of all documents filed and all proceedings 
had in the suit entitled and numbered C. L. Powell & als. vs. Geo. 
D. Cragin, No. 4089, in the above-named court. 

Witness my hand and seal of office, Houma, La., this 20th day of 
July, 1880. 

[SEAL. | (Signed) E. W. CONDON, 
Clerk of 19th Dist. Court, Terre Bonne. 
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Order to Place Cause on Equity Docket. 
Extract from the Minutes. November term, 1881. 
United States Circuit Court, Eastern District of Louisiana. 


New Or-EANS, SATURDAY, November 19, 1881. 
Court met pursuant to adjournment. 
13 Present: Hon. Edward C. Billings, district judge. 


C. L. Powe. et als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


On motion of Rouse & Grant, solicitors for respondent, and sug- 
gesting to this court that the above-entitled cause is properly of 
equitable cognizance in this court and should proceed according to 
the courts of equity— 

It is ordered that plaintiffs show cause instanter why the cause 
should not be placed on the equity side of the docket and be pro- 
ceeded with accordingly. 

Whereupon, service being accepted by counsel for the complain- 
ants, here present in open court, the rule was taken up and was 
argued by counsel. 

On consideration whereof it is ordered that the rule be made 
absolute, and that this cause be placed on the equity side of the 
court and be proceeded with accordingly. 

And upon the application of the defendant’s solicitor it is further 
ordered that the defendant be granted two weeks’ time to amend 
his answer and plaintiffs have leave to amend their petition, if they 
see proper. 


Demurrer. Filed Dec. 16, 1880. 


United States Circuit Court, Eastern District of Louisiana. 
C. L. Powe. et als. 
No 9177 


vs. 
GEORGE D. CRAGIN. 


14 Demurrer of George D. Cragin, defendant, to the bill cr peti- 
tion of C. L. Powell et als., plaintiffs. 


This defendant, not confessing any part of the plaintiffs’ bill or 
petition to be true, as therein alleged, doth demur thereto, and, for 
cause of demurrer, says— 

ist. That said bill or petition doth not describe or set forth what 
lands of this defendant adjoins those owned by them, nor doth it 
state upon what side the lands of plaintiffs adjoin that of this de- 
fendant. 

2d. This defendant cannot ascertain what particular boundaries 
the plaintiffs wish to have fixed from a perusal of said bill or peti- 
tion, and cannot safely answer the same. 
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Wherefore, and for divers other good and sufficient causes appear- 
ing in said bill or petition, this defendant doth demur thereto, and 
doth therefore pray the judgment of this honorable court whether 
he shall be compelled to make further answer, and he prays to be 
hence dismissed with his costs in this behalf sustained. 


(Signed) ROUSE & GRANT, 
Solicitors for D’f’t. 
Affidavit waived. 
(Signed) J. S. WHITTAKER, 
Coun. for Pla’ ffs. 


i 


I hereby certify that, in my opinion, the foregoing demurrer is 
well founded in point of law. 
(Signed) WM. GRANT, 
Of Counsel. 


Order. 
Extract from the Minutes. November term, 1880. 

15 United States Circuit Court, Eastern District of Louisiana. 
New OrvEANS, THurspAy, April 7, 1881. 

Court met pursuant to adjournment. 

Present: Hon. Edward C. Billings, district judge. 
C. L. Powe tt et als. 
v8. No. 9177. 
GEORGE D. CRAGIN. 


This cause came on to be heard on the demurrer to the bill, and 
was argued by counsel for the parties, respectively. 

On consideration whereof it is ordered that the said demurrer be 
sustained, with leave to the complainants to amend by filing the 
deed of sale of Samuel Cragin and wife to George D. Cragin, of date 
17th December, 1878, as an exhibit to their bill of complaint. 


Deed of Conveyance. Filed April 7, 1881. 
United States Circuit Court, Eastern District of Louisiana. 


C. L. Powe tt et als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


This indenture, made this 17th day of December, in the year of 
our Lord one thousand eight hundred and seventy-eight, by and 
between Samuel Cragin and Katharine Elizabeth Schell 
16 Craigin, his wife, of the parish of Terre Bonne, Louisiana, 
parties of the first part, and George Dakin Craigin, of the 

same place, and party of the second part, witnesseth: 
That the said parties of the first part, for and in consideration of 
the price and sum of —, and on the terms and conditions herein- 
after expressed, and do by these presents grant, bargain, sell, convey, 
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transfer, assign, and set over unto the said parties of the second 
part the following-described property situate in the State of Louisi- 
ana, to wit: 

“A certain sugar plantation, together with the buildings and im- 
provements thereon, and all rights, ways, privileges, and appurte- 
nances thereunto belonging or in anywise appertaining, situated in 
the parish of Terre Bonne, State of Louisiana aforesaid, on the 
descending or eastern bank of the Bayou Grand Caillou, known as 
the Du Lac plantation ” containing six thousand acres of land, more 
or less, and being composed of the following-described tracts or 
parcels of land, to wit: 

First. All that portion of the Pedro Gonzales tract lying on the 
said left, descending, or eastern bank of the Bayou Grand Caillou and 
measuring nineteen arpents front on said Bayqu Grand Caillou by 
twenty arpents in depth, bounded below by the property herein 
secondly described and above by property formerly belonging to 
the heirs of William Terre Bonne, now to Hector Buron and J. 
Lapene or their assigns, same being now surveyed and known as 
section No. nineteen of township No. nineteen, range seventeen 
east. 

Second. All that portion of the Jacques Lowsbey or Lambert 
tract, measuring thirty-seven arpents front on said Bayou Grand 
Caillou by fifty arpents in depth, which lies on said left, descending, 

or eastern bank of said bayou, and is bounded above by the 
17 property herein firstly described and below by property 
belonging to Solomon Wilson. 

Third. A certain portion of the Jean Charles Theriot grant, lying 
on the same bank of said Bayou Grand Caillou, measuring three 
arpents front on said bayou by ten arpents in depth, and being 
bounded above by property belonging to M. Panier and below by 
property now or formerly belonging to Robert R. Barrow. 

Fourth. A certain portion of the Jean Charles Theriot grant, 
lying on the said bank of said Bayou Grand Caillou, measuring 
eighteen and three-fourths arpents front on said bayou by ten 
arpents in depth, and being bounded above by said property now 
or formerly belonging to R. R. Barrow and below by the property 
herein fifthly described. 

Fifth. All that portion of the Louis Crossier tract lying and being 
on said left,descending, or eastern bank of said Bayou Grand Caillou 
and measuring forty arpents front on said bayou by forty arpents 
in depth, the same being bounded above by property herein fourthly 
described and below by public lands formerly —, but now held by 
present vendor under patents and transfers, excepting : and reserving, 
however, two arpents front on Bayou Grand Caillou by six arpents 
in depth off the lower S. W. corner. 

Sixth. Fractional sections Nos. thirty-nine and forty, in township 
No. eighteen of range No. nineteen east, containing six hundred 
and four ;‘j5 acres, sold by the Government of tne United States, 
under receiver's receipt No. 2918, dated the fifth day of May, eight- 
een hundred and forty-six, issued in the name of William Craig 
Mylne, as assignee of Estreatublee, Jonah, and Jachelionobe. 
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Seventh. Section No. forty-one, in township No. eighteen (west of 
the Mississippi river) of range No. seventeen east, containing thirty- 
seven ,°5 acres, patented by the United States unto Messrs. 
18 A. & J. Denniston & Co. under patent No. 2810; section No. 
forty-two, in same township and range, containing three 
— and eighty ;%8; acres, patented by the United States unto 
said A. & J. Denniston & Co. under patent No. 2811, and section 
No. fosty-thres, in same township and range, containing one hundred 
and twenty-five +5°; acres, patented by the United States unto said 
Messrs. A. & J. Denniston & Co. under patent No. 2812. | 

Kighth. Lot No. two of section No. one hundred and thirteen, in 
township No. twenty (west of the Mississippi river) of range No. 
eighteen east, in the district of lands subject to sale at New Orleans, 
Louisiana, containing sixty-eight acres, patented by the United 
States unto William Craig Mylne by patent No. 2999; fractional 
section No. one hundred fourteen, in the same township ‘and range 
and district, containing one hundred and fifty-eight acres, patented 
by the United States unto William Craig Mylne by patent No. 3000 ; 
the north half of the southeast quarter and the northeast quarter of 
the northwest quarter of section No. twenty-five, in township No. 
twenty (west of the Mississippi river) of range No. seventeen east, in 
the district aforesaid, containing one hundred and nineteen seventy- 
seven one hundredths acres, patented by the United States unto said 
Mylne by patent No. 3001, and the east half of the northeast quar- 
ter of said section No. thirty-five, in the same township, range, and 
district, containing seventy-nine ,§,5 acres, patented by the United 
States unto said Mylne by patent No. 3002. 

Ninth. The east half of the south west quarter of section No. eleven, 
in township No. twenty (west of the Mississippi river) of range No. 
seventeen east, in the district of lands subject to sale at New Orleans, 
Louisiana, containing eighty acres, patented by the United States 

unto Elisha Stevens by patent No. 2074, and fractional 
19 section No. three, in the same township, range, and districé, 

containing forty-one 77,3; acres, patented by the Unite: d States 
unto said Stevens by patent No. 2119; and, 

Tenth. Lot No. one of section No. two, in township No. twenty 
(west of the Mississippi river) south of range No. seventeen east, in 
the district of lands subject to sale at New Orleans, Louisiana, con- 
taining twenty-one acres and 75 of an acre, patented by the United 
States unto John Morris Bach by patent No. forty ; lot No. two of 
said section No. two, in the same township, range, and district, con- 


. taining forty-six acres and thirty-hundredths of an acre, patented 


by the United States unto said Bach by patent certificate No. forty- 
one; lot No. three of said section No. two, in the said township, 
range and district, containing thirty-two acres, patented by the United 
States unto the said Bach by patent certificate No. forty-two; lot No. 
four of said section Nv. two, in the same township, range, and district, 
containing fiftv-six acres, patented by the United States unto said 
Bach by patent certificate No. fifty-seven; the northeast quarter of 
section No. twenty-one, in the same township, range, A district, 


containing one hundred and forty-three acres seventy-hundredths of 
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an acre, patented by the United States unto said Bach by patent cer- 
tificate No. fifty-eight; the southwest quarter of section No. twenty- 
seven, in the same township, range, and district, containing one 
hundred and forty-nine acres and ;/,°, of an acre, patented by the 
United States unto the said Bach by patent certificate No. 2078; the 
southwest quarter of section No. ten, in the same township, range, 
and district, containing one hundred and sixty acres, patented by 
the United States unto said Bach by patent certificate No. 2079; the 

south west quarter of section No. twenty-two, in the same town- 
20 ship, district, & range, containing one hundred and fifty- 

seven ,*7; acres, patented by the United States unto said Bach 
by patent certificate No. 2080; the northwest quarter of section No. 
eleven, in the same township, range, and district, containing one 
hundred and fifty-nine +5; acres, patented by the United States unto 
said Bach by patent certificate No. 2081; the west half of the south- 
east quarter of section No. fifteen, in the same township, range, and 
district, containing eighty acres, patented by the United States unto 
said Bach by patent certificate No. 2082; the west half of the south- 
east quarter of section No. twenty-two, in the same township, range, 
and district, containing seventy-nine ,%°; acres, patented by the 
United States unto said Bach by patent certificate No. 2083; the 
northwest quarter of section No. twenty-seven,in the same township, 
range, and district, containing one hundred and fifty acres, patented 
by the United States unto the said Bacb by patent certificate of the 
United States No. 2084; the west half of the northeast quarter of 
said section No. twenty-seven, in the same township, range, and dis- 
trict, containing seventy-nine ,%°; acres, patented by the United 
States unto said Bach by patent certificate No. 2085; lots Nos. one 
and two and three of section No. thirty-four, in the same township, 
range, and district, containing together seventy acres and jf; of an 
acre, patented by the United States by patent certificate No. 2086 ; 
the west half of the northeast quarter of section No. fifteen, in the 
same township, range, and district, containing eighty acres, patented 
by the United States unto said Bach by patent certificate No. 2087 ; 
the west half of the northeast quarter of section No. twenty-two in 

the same township, range, and district, containing eighty 
21 acres, patented by the United States unto said Bach by pat- 

ent certificate No. 2088; lot No. one of the said section No. | 
twenty-two, in the same township, range, and district, containing 
twenty-five acres, patented by the United States unto said Bach by 
patent certificate No. 2089; the west half of southeast quarter of sec- 
tion No. ten, in the same township, range, and district, containing 
eighty acres, patented by the United States unto said Bach by pat- 
ent certificate No. 2100; the northwest quarter of section No. fifteen, 
in the same township, range, and district, containing one hundred 
and sixty acres, patented by the United States unto said Bach by 
patent certificate No. 2109; and the northeast quarter of section No. 
ten, in the same range, township, and district, containing one hun- 
dred and fifty-nine acres and ;5,%; of an acre, patented by the United 
States unto said Bach by patent certificate 2110 ; also the sugar-mill, 
machinery, boilers, engines, mules, carts, wagons, oxen, sheep, hogs, 
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horses, aratory implements, and all articles of personal property on 
and attached to said plantation and used or employed in the culti- 

vation thereof. The above-described tracts of land or plantation 
was acquired by the present vendors by purchase from A. Norrie 
and J. B. Jolinston & wife, who acquired the same from Samuél 
Cragin, 0 acquired the same from Geo. D. Cragin, who acquired 
the same by purchasé from John M. Pelton, of Louis siana, by an act 
passed before Andrew Hero, Jr., a notary public, in the city of New 
Orleans, Louisiana, on the thirty-first day of January, eighteen hun- 
dred and seventy, and recorded in the office of the recorder of the 
parish of Terre Bonne, town of Houma, State of Louisiana, in Book 
“'T” of Conveyances, page- 529 and 545, inclusive: 

To have and to hold the said property and appurtenances unto 

the said purchaser, his heirs, and assigns, forever ; and the said ven- 
dors, moreover, transfer unto the said purchasers all the right, 
22 title, and actions of w arranty to which they are entitled against 
all the former proprietors of the property herein conveyed, 
subrogating said purchaser to the said rights and actions, to be by 
him enjoyed and exercised in the same manner as they might have 
been by the said vendors. 

This sale is made and accepted for and in consideration of the 
price and sum, one dollar, and other good and valuable considera- 
tions, which are hereby acknowledged as having been received by 
the present vendors, and the present vendors hereby declare that 
there is excluded from the Crossier’s tract, on the property herein 
fifthly described, a small piece or portion thereof, at the extreme 
lower end or southwest corner thereof, measuring two arpents front 
on Bayou Grand Caillou by six arpents in depth between parallel 
lines, which were granted by Jno. M. Pelton unto one Daniel Jones. 
The party of the second part hereto hereby. assumes and agrees to 
pay all liabilities of whatsoever nature standing of record or other- 
wise against the said Du Lac plantation above described, whether 
in the form of mortgages, notes, or open accounts. 

In testimony whereof the parties of the first part hereto have 
hereunto set their hands and seals the day and year first above 
written. 

(Signed) SAM’L CRAGIN. SEAL 
KATHARINE E. S. CRAGIN. ~— 
Sealed and delivered in the presence of— 
WILLIAM H. CLARKSON. 
WILLIAM D. WARD. 
CHARLES EDGAR MILLS 


Commissioner of Louisiana. 


SraTeE OF New York, City and County of New York: 
Be it remembered that on this 17th day of December, A. D. 
25 1878, before me, Charles Edgar Mills, a commissioner of the 
State of Louisiana, in New York, residing in said city of 
New York, personally appeared Samuel Cr: agin and Katharine 
Elizabeth Schell Ci ‘agin, to me well known to be the individuals 


; 
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named in and who executed the foregoing instrument, and acknowl- 
edged to me that they did sign, seal, and deliver to same, as their | 
free act and deed, on the day and vear therein mentioned, and for | 
the consideration, uses, and purposes therein expressed, and the said 
Katharine Elizabeth Schell Cragin, being by me first made ac- 
quainted with the contents of said instrument in an examination 
apart from her husband, and fully advised of the nature of ber 
rights upon her husband’s property, acknowledged that she executed 
the same freely and without compulsion or undue influence of her 
said husband. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this 17th day of December, A. D. 1878. 

[L. s.] (Signed) CHARLES EDGAR MILLS, 


Commissioner for Louisiana in New York. 


Tue STATE oF LovuIsiANA, Parish of Terre Bonne: 
: b 


I certify the foregoing document is a true and correct copy from 
the records of my office, as recorded in the conveyance record 
thereof, in Book “ D D,” fo’s 576 & seq.,on April 26th, 1879. 

In faith whereof witness my hand and seal of office, at Houma, 
State and parish aforesaid, on this 2lst day of December, A. D. 
1880. | 

[SEAL. ] (Signed) G. MONTEGUT, 
Dy Clerk, Terre Bonne. 


24 Defendant's Answer. Filed April 19th, 1881. 
United States Circuit Court, Eastern District of Louisiana. 


C. L. Powe. ef als. 
v8. No. 9177. 
GEORGE D. CRAGIN. 


The answer of the défendant, George D. Cragin, to the plaintiffs’ bill 
or petition against him. 


This defendant, not admitting or confessing any of the allegations 
of said petition or bill, for answer thereto, says: Ist, this defendant 
says that he and his grantors have held and possessed the Dulae 
plantation and that part thereof acquired by him by purchase of 
Samuel Cragin on the 17th day of December, 1878, for a period of 
thirty years and upwards; that such possession has been continu- 
ous, public, peaceable, and undisputed, and in good faith, without 
notice of the claims of any person whatever, and within well-de- 
fined boundaries, this defendant and his grantors having used and 4 

g rs having used an 
cultivated said property within said boundaries. This defendant 
therefore denies that it is necessary to fix or establish the lines sepa- 
rating his property from the alleged lands of plaintiffs, as prayed 
for by them. 

And having fully answered, this defendant prays that the plain- 
tiffs’ demand be rejected at their costs. 

(Signed) ROUSE & GRANT, 
For Defendant. 
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Affidavit of defendant waived to answer. 
(Signed) J.8. & J.T. WHITTAKER, Adt’ys. 


25 Motion to Appoint Surveyor. Entered and Filed May 2, 1881. 
United States Circuit Court, Eastern District of Louisiana. 


C. L. Powe tt ef als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


On motion of J. S. & J.T. Whittaker, of counsel for plaintiffs, and 
on suggesting to the court that the appointment of a surveyor is 
essential and necessary in this case for the purpose of determining 
the boundary lines between the properties of plaintiffs and defend- 
ant, and on further suggesting that, by consent of parties, Benjamin 
McLaren, United States surveyor, has been selected for the purpose, 
but that said surveyor requires that his expenses for said survey be 
paid in advance— 

It is ordered that the plaintiffs have leave to advance to the said 
McLaren one hundred dollars as expenses for said survey, without 
prejudice to the rights of said plaintiffs to the recovery of the costs 
so advanced in these proceedings under future orders of this hon- 
orable court, and that said Benjamin McLaren be appointed sur- 
veyor for the purposes set forth,and that he make report to the 
court of his proceedings within reasonable delay. 


26 Oath of Benjamin McLaren. Filed May 3d, 1881. 
United States Cireuit Court, Eastern District of Louisiana. 


C, L. Powe tr et als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


Personally appeared before the undersigned authority Benjamin 
McLaren, United States surveyor, who, being duly sworn, says that 
he will faithfully and to the best of his knowledge and ability per- 
form his duties as surveyor in this behalf and without partiality to 
either party in interest in this cause, and within a reasonable de- 
lay make report to this honorable court of what he shall do in the 
premises. 


(Signed) _ BENJ. McLAREN. 


Subscribed and sworn before me May 3rd, 1881. 
(Signed) T. V. COUPLAND, 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


Se SRS eo 


POWELL ET AL. 


vs. C. L. 


GEORGE D. CRAGIN 


Report of Survey by Benj. McLaren. Filed June 6, 1881. 
United States Circuit Court, Eastern District of Louisiana. 


C. L. Powe. ef als. hae: 
DVS, 
GEORGE D. CRAGIN. 


vores beereneen June 4th, 1881. 


To the honorable the judge of the U.S. cireuit court, eastern dis- 
trict of Louisiana: 

Pursuant to an order from your vaiiailite court, dated May 2d, 

1881, appointing me as surveyor to determine the boundary 
27 lines between the properties of plaintiffs and defendant in 

the suit of C. L. Powell vs. G. D. Cragin, I beg to make the 
following report of operations in the field occupying from May 9th 
till May “21st, 1881 : 

It appears from papers in the case that the property of the plain- 
tiff- is a strip of tidal overflowed land in the form of an L, patented 
by the State of Louisiana to Samuel Wolf in 1878, containing 
635.58 acres,and bounded on the west and north by property of 
defendant, patented to Morris Bach from the United States, in sec- 
tions 10, 15, & 22 of T. 20 S., R. 17 E., southeastern land district, 
west of the Mississippi Both titles call for areas in accordance with 
the plat and field notes of a survey of G. F. Connely made in 1837, 
the first procured recently from the State of Louisiana, the second 
remotely from the United States. 

From records on file in the U. S. surveyor general’s office at New 
Orleans it appears that this survey, with ‘that of neighboring town- 
ships made by the same parties, w: is at one time regarded so erro- 
neous as to occasion a letter of instructions from the surveyor gen- 
eral, dated April 5th, 1848, commissioning Thomas H. Weightman 
to make an examination and report on the whole matter. In the re- 
port made pursuant —, as embodied in the said surveyor general’s let- 
ter to commissioner, dated Oct. 3,1849, he recommends the resurvey of 
adjoining townships and of “all lands fronting on Bayous Caillou 
and Terre Bonne to the coast,” which had previously been surveyed 
by Foster and Walker and by Maxwell and Connelly. It was in 
accordance with this report that the townships north and east of 
this one were resurveyed by Joseph Gorlinski, D.8., the following 
years; that he proceeded with these resurveys into the _present 
township so far as to complete the claim lines to section 37, Louis 

Cossier grant (see plat No. 2, red line), in the field notes of 

28 which he claims to havé identified the lower line of the lower 
_ front corner and the corner itself on the left bank of Grand 
Caillou bayou. In establishing the lower boundary of township 
above, or TI’. 19-17, he also claims to have found the old 3d mile 
post and seems to have regarded it as a governing point each way 
for the intervening distances of his mile posts, as they reckon 80.00 
ch’s westward and eastward, making an overplus for the first or 
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western mile and a deficiency in the last or 6th mile interval. (See 
plats 1 and 2.) 

The errors of preceding surveys in running township lines were 
corrected by the jog in the corners made by the closing of these 
lines. Had the resurveys continued to this township it is reasonable 
to suppose that the old section lines would have been followed nearly 
as possible, which would have cut down the areas of the eastern tier of 
sections by more than one-third, while the balance of the interior 
sections would have contained about the same areas as before, ex- 
cept that a change in the area of fractional section 2 would result 
from an extension of lower line to claim No. 37, going east from 
Grand Caillou. 

In view of the circumstances of the case described, the rule to be 
followed by the surveyor in executing the survey in question is 
plain. He must be guided by the field notes of the survey under 
which the titles are procured, which are those of Connely, and in set- 
ting off the line in question, which is made up of subdivisional sec- 
tion lines, he must first find convincing marks of the survey on the 
ground as near as possible to the line in project from which to con- 
nect the work. Should no marks or other good evidences of the old 

survey be found, and if the parties to the dispute will not 
29 agree to a line of consent, then it would seem that the only 

course left for the surveyor to:pursue would be to draw such a 
line as would have been run by a U.S. deputy surveyor in making 
a resurvey of the interior sections of the entire township. (See A of 
Appendix, p. 8) 

In this view of the case I proceeded, on the 9th of May last, after 
due preliminaries required by law, to run lines of examination in 
order to find marks of an old line of agreement with the topograph- 
ical features of the map, viz.,a meander line from H to J; also lines 
from H, a, b, e, d, e, f, g, h,ete. (See map No. 1.) After diligent 
search and inquiry from people living in the vicinity I failed utterly 
in finding any section corner or trace of any land that had ever 
been run to accord with any map. (See p. 7, B.) 

ailing in my efforts to discover any traces of the official survey, 
I next proceeded to examine the lines of claim No. 37, as run by 
Gorlinski, and found the line H a, by old blazes on the trees; also 
the corners H, K, and A. I connected points H and A together by 
twice-measured meander courses, and found them to agree well by 
calculation and to confirm nearly the same latitude for the township 
line. ‘Then, after having searched in vain for old third-mile post, I 
proeeeded to establish a township line by course and distance from 
A (this corner being better identified than H), and set 4th mile post 
and the half-mile post between this and the 3d mile post, L & M; 
thence, by connection of tested courses and distances, I established 
mile-post corner to natural sections 3-10, 2-11 and run thence south 
forty (40) chains, and set a half-mile post, E; thence west twenty 
chains to F, and thence south two hundred chains to “ G,” a post 
at a calculated distance of twenty (20) chains west from the corner 

to sections 22-27, 23-26 and at a distance of sixty (60) chains 
30 east from corner to sections 21-28, 22-27, or the line E, F, G, 
v—d00 


rn 
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the boundary line between properties named in dispute and 
more perfectly described in proces verbal appended. 

The line thus described is herewith submitted to the superior 
judgment of the court as a proper boundary line between the tracts 
of land called in question. It is, in my humble judgment, substan- 
tially such a line as would have been run had the whole township 


been resurveyed at the time Deputy Surveyor Gorlinski was resur- 


veying the adjoining townships. It has for its base the township 
line, as resurveyed by said surveyor, who claims that the 3d mile 
post in his line is identical with that of the previous survey on 
which the Connely lines connected, and, proceeding from such a 
base, it carried out the intent of the original survey according to 
which the titles are drawn. It is sufficiently connected at the be- 
ginning and end with section corners, which either are or may be 
established from the same base whenever called for. 

Doubtless this township should have been surveyed at the first on 
the radiating plan, according to which the only lines necessary to 
be marked would be across the high lands. To resurvey the whole 
now by the General Government merely for the purpose of giving 
connection to the lower end of the boundary line in question would, 
in my humble opinion, be of no practical benefit to the occupants 
of the land, since most of the corner posts would be set in the marsh 
and would in a few years disappear. 

Respectfully summitted. 

(Signed) BENJ. McLAREN, 
U. S. Dep. Surveyor. 


Appendix. 


On inspecting the maps accompanying this report the 
31 quality of the land falls under two classes : 

1st. The wood being alluvious or narrow ridges of land on 
either side of the bayous, having an elevation of from 4 to 6 feet 
above the back level. These ridges are composed of a rich, black, 
loamy soil, easily worked and cheaply drained, and, when put under 
cultivation, becomes the best sugar-producing lands of the State. 

2d. The far greater portion of the township consists of a sea marsh, 

large portions of which are known as trembling prairie, worthless 
for cultivation, always difficult and often dangerous for man or 
beast to traverse. 

Very naturally the deputy surveyor under cotitract is tempted to 
confine his measurements to the valuable ridges along the bayous, 
and to supply deficiences in field notes by calculated distances across 
the anesthe to the next bayou and ridge. 

The township may have been surveyed in this manner, and kence 


the errors that now appear on the face of the map. 


On the assumption that point H is a corner in Connely’s survey, 
I nowhere found the position of bayous to agree with the map 
within 2 chains, while the difference was often much greater. There 
is an Indian mound at the mouth of Mound Bayou, just where, by 
his survey, Counely’s section line passes,and yet no mention is 
made of it in his field notes. By this examination the same line 
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passes over five chains tothe south. There are other disagreements 
as great, but none so remarkable as this. The disagreement in the 
location of Bayou Sale and Bayou Grassy is considerable, while 
Bayou Four Points, between secs. 15 and 22, seems to have been 
located by mistake—that is to say, some other bayou covered with 
grass may have been met with and mistaken for the continuation of 
this important bayou. 


32 A. 


The accompanying diagram is intended to show the order in 
which the section lines were run in making the original survey of 
townships by Connelly. Beginning at the 5th mile post run south 
_and close each section by an east line, and so on with each tier till 
the last, which is closed by running west as thereon by the arrow. 
It is true this course would be liable to interruptions to some extent 
by the interference of old claim lines. 
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Process verbal of the survey of a line of disputed boundary, C. L. 
Powell versus G. D. Craigin, made between the 9th and 21st of 
May, 1881, by Ben). McLaren, court surveyor. 


Beginning at the upper front corner of the Louis Cossier grant 
and on the left bank of the Grand Caillou bayou, at an iron grate bar 
(A on the map), identified by testimony and by original reference trees 
still standing, one of them bearing original m: arks X, and recorded 
in Gorlinski’s fieldnotes, a live oak 30 inches dia., S. 643 E. 64 
links, and a live oak (now dead) 40 in. dia., N. 53° W. 69 links, 
which trees | remarked X; and thence S. 63 E. 12.00 chains, 8S. 24 
W. 9.00, 8S. 34 W.5.00 c., S. 14° E. 2.80 ch. 8. 81 W.7.00 ch., = 2.20 
ch., south 10. 13 ch. to B, on south boundary aT. 6. B17. as 

run by Joseph Gorlinski,and at a calculated hat of 28.33 
Si) chains west from the 4th mile post and at a distance of 51.67 

chains E. from the 3rd mile post, as set by said surveyor and 
identified as the same as the one set also by the previous survey, 
calling this point of intersection 51.67 chains, and having thrice 
measured the courses and distances before enumerated with a dif- 
ference of only 10 links in departure and of 3 links in latitude, I 
run east from said point of intersection 56.47 ch. — road, 60.09 ch. 
to ash and willow swamp, 66.01 ch. to canal, S. E. 66.23 ch. 
across it; enter prairie; 80.00 ch. set post of wood (L) in trembling 
prairie—no trees near; thence south 4.00 ch’s till stopped by deep 
deep marsh. I find it impassable. I return to 4th mile post, just 
set,and measur thence west 40.00 chains and set a one-half mile cor- 
ner between 3d and 4th mile post, an iron grate bar in cultivated 
field near edge of swamp. Having thus re-established the township 
line by a double calculation and repeated trial, and satisfied with its 
correctness and close resemblance to the description given in Gor- 
linski’s field notes, and being unable to prolong the line directly 
from the 4th mile post on account of an impassable marsh, I pro- 
ceed from point of intersection described, and being 28.33 chains 
west of the 4th mile post and 51.67 chains east of the 3d mile post; 
thence 8. 18° E. 34.00 ch. . S. 31° E. 16.00 ch’s, south 6.00. ch’s. east 
12.45 ch’s and a latitude south 52.84 ch’s and east 28.33 ch’s, and 
ge thrice gone over this work with substantially the same re- 
sult to C; thence south 4.50 ch’s to Bayou Sale; 9.00 ch’s, enter cul- 
tivated field; 14.00 ch’s, plantation road 8. 47} E.; 22.00 ch’s, enter 
ash woods 27.16 ch’s and 80 ch’s south of 4th mile post; es- 
tablished a mile post, “D,” an iron grate bar in the wet swamp, 
from which an ash 12 in. dia. bears. N. 4° E. 64 links, X, and a 
maple 12 in. dia. bears N. 15° E. 72 links, X; thence south 3.00 
chains to prairie; at 40.00 ch’s set } sec. cor. between sections 

10, 11 E. in prairie; set post; no trees; sounded with pole 
34 6 feet without finding hard bottom; thence west 20.00 ch’s 

E., set corner post of wood—no trees; thence south, between 
E. and W. 4 of S. W. } of sec. No. 10, 12.00 ch’s, enter prairie 21.00 
ch’s, in border of prairie in swamp 36.00 ch’s; enter field 40.00 ch’s, 
set post of persimmon wood in cultivated field, whence forked wax 
tree 6 in. dia., S. 30° E. 109 I’s; thence south, between east and west 
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half of east half of sec. 15, 1.00 ch., enter wood 12.00 ch., enter culti- 
vation to small bayou 15.70 ch., leave cabin -@~ - ~~ > 99 64 ch., 


Bayou Four Points; on account of difficulty of crossing it diagonally, 
I run west 4.14 ch’s; then south on a parallel 17.36 ch’s, east 4.14 ; 

twice measured and found correct ; set post in field for }- mile post, 

whence oak 10 in. dia., S. 77? E., marked X, and being 5.00 ch’s 
south of Bayou Four Points; continue south 43.80, to small bayou 
80 l’s wide ; 52.00 — enter edge of woods, 72.00 — to lowlands; 73.00 
ch’s enter flat 300 links w ide; 80.00 —, in low palmetto swamp at 
intersection of line between sections 15 and 22 and set post, whence 
oak 14 in. dia., N.1° E. 30 1’s, X ; oak 16 in. dia., S. 13° E., 63 links, X ; 
thence in sec. 22, betw een east and west } of east $ south, 6.70 ch. to 
bayou, 7.00 — leave it, 11.00 — enter cane ridge, 20.00 ch. fresh water 
basin at left, 30.00 — still j in cane, 35.00 ch’s enter low prairie, 40.00 
ch’s set post, from which ash 8 in. dia., 8.39° W., 34 links, X; live 
oak 6 in. dia., S. 5° E., 49 links, X ; continue south 58.00 ch’s, leave 
woods, and enter cultivation 64.30 ch’s to bank of Bayou Four 
Points; 28.20 ch’s enter high land and leave the bayou; 76.00 ch’s 
leave high land and enter prairie; 80.00 ch’s set mile post ‘at intersec- 
tion of line between sections 22 and 27 at a calculated distance of 
20.00 ch’s west from corner to sections i >: | and a calcu- 


lated distance of 60.00 ch’s east from Pigg to hn a 21, 28, 
2 > 99 


35 22, 27, from which a live oak. 12 in. dia., 8S. 27° W. 57 links. 
No other trees near to mark. 


Nore.—The line at F is 111 links north and 52 links west ofa line 
run by A. Jolit, surveyor for Terre Bonne parish, in a south direction, 
and at the closing point “ G,” a distance of 105 links to the north 
and 76 links to the west of the corresponding point in his line, the 
line of Mr. Jolit having departed from the lower front corner (H) of 
claim No. 37 

In the present survey I have made use of a Gurley 5 in. needle 
compass, set to a variation of 7° 28’ east, found by experiment to re- 
truce Gorlinski’s line on the lower boundary of claim No. 37 

There were present as assistants in the work Leon Ozio, Baker 
Marleblane, Ovil Pantoff, and Emile Parfait, all sworn as chainmen 
and at times assisting in that capacity. C. L. Powell was present 
the greater part of the time, -both plaintiff and defendant having 
been served with a written notice of the intended survey on the 7th 
of the month and, two days previous to the beginning of the work. 


New Orveans, June 4th, 1881. 


The above and foregoing is a correct extract from the field notes 
of a survey I have made under order of court, in the suit of Powell 
versus Craigin. 

(Signed) BEN 4 McLAREN, 
. S. Dept. Surveyor. 
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Bill of Costs. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. PowEtu 
vs. No. 9177. 
G. D. CRAIGIN. 


36 To Benj. McLaren, Dr. 


For ten days’ field work, at rate of $15 per day, to May 

21st, 1881 
For eleven days’ office work in platting maps, etc., at $5 per 

day, to June 3d, 1881 D5 O00 
For traveling expenses 50 


50 
00 


Due and unpaid ) 50 


The above is a just and correct account of expenses incurred and 
rates of charges agreed upon with both parties in the suit previous 
to undertaking the work. 

(Signed) BENJ. McLAREN, 
U. S. Deputy Surveyor. 


Received payment in full. 
(Signed) BENJ. McLAREN. 


(Here follow maps marked pp. 37 & 38.) 


Defendant’s Answer. Filed Dec. 3, 1881. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. PuwEtr 
vs. No. 9177. 
GrEoRGE D. CRAGIN. 


The amended answer of George D. Cragin, defendant, to the amended 
bill of complaint of C. L. Powell eé al., complainants. 


To the honorable the judge of the United States circuit court for 
the 5th circuit and eastern district of Louisiana: : 
This defendant, not admitting or confessing any of the allegations 

of said bill and reserving all objections and exceptions to the 

many errors and uncertainties therein, for answer unto the same, 
says— 

ist. That the lands of this respondent and those claimed by com- 
y)lainants were surveyed and laid off in subdivisions in township 

No. 20 as part of the public domain of the United States subject to 

sale on or about the — day of ——, 18—; that the survey plat was 
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duly filed in the proper land office of the district in which the same 
were situated, and that said lands were offered by the United States 
for sale in accordance with said surv ey plat, which is the only survey 
lat ever officially made of said township, and this defendant shows 
that John Morris Bach, as he is informed and believes, entered the 
following parcels and subdivision of said tow nship about the year 
1841, and that patents were issued to him therefor on the 9th day 
of July, 1844, viz: 

The N. W. } of section 15, range 17 west. 

The 8. W. } of section 22, range 17 west. 
40 The S. W. ¢ of section 10, range 17 west. 
The N. W. 4 . 27, - 

The N. E. ¢ of section 21, range 17 west. 

The lot No. 1 of section 22, range 17 west. 

The 8S. W. 3 . " 

Lote 1,2,¢3,in “ 

The W. 3, N. E. 4, of see. 99 

The W.3,8.E.}3, “ 10, 

The N. W. } of section 11, ' 

The W. '. }, of section 15, range 17 west. 


The W. 

The W. 

The N. E. } of section 10, range 17 west. 

That the following subdivisions and lots of said township No. 20 
were patented to Wm. Craig Mylne on the Ist day of Feb’y, 1840, 


} ac 
” ’ 


“ 


N. 
The W.31,N.E.3, “ 

3,8. 

i, S. 


viz: The N. 3,8. E.} & N. ‘E. 1, N. W. 3, of sect. 25, range 17 west; 
lot No. 2 of section 113, range 17 west; the E. 3, N. E. 4, of section 
25, range 17 west. 

That a patent issued to Elisha Stevens on the 6th day of Decem- 
ber, 1844, for the east } of this N. } of section 11, range 17 west. 

And this respondent is now the owner of said land by chain of 
title from said original patentees. 

Respondent further shows that complainants claim title to the 
lands described in their bill by purchase from the State of Louisiana 
in the year 1878, and that the State acquired such title as she had 
by donation from the United States, under the act of 2d March, 1849, 

the said land being granted to the State as swamp land, unfit 
41 for cultivation. 

And this respondent avers that both he and complainants 
thus acquired title from the same source, and, with reference to the 
location of their respective tracts, relied upon the survey plat as the 
measure of their title 

2d. Respondent shows that on the original survey plat or map of 
said township those tracts of land patented to Morris Bach, Elisha 
Stevens, and Wm. Craig Mylne, as aforesaid, were noted as located 
on Bayou Grassey (now sometimes called Bayou Four Points), and 
were sold as so located, and as being above overflow and fit for cul- 
tivation, while those donated to the State of Louisiana and since 
purchased by complainants were designated as swamp lands unfit 
for cultivation. 
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3d. Now, this respondent avers that said patentees through whom 
he acquired his said lands went into possession of such lands about 
two years prior to the issuance of patents to them under valid en- 
tries, and that they and their grantees, down to and including this 
respondent, have continuously occupied, possessed, and cultivated 
said lands; that such possession has been public, peaceable, and un- 
disputed, in good faith, as owners under just title translative of prop- 
erty for a period of thirty years and upwards prior to the bringing 
of this suit and the service of process upon him, and so this respondent 
avers that he is protected in his title by the double prescription of 
ten years and of thirty years, and he now pleads the same against 
the claims of the complainant without waiving, however, any of his 
other just and legal defenses. 

4th. This respondent is advised that complainants’ claim that there 

is an error in the original survey which, if corrected as they 
42 ~ wish, to suit their interests, will locate the land acquired by 

them from the State of Louisiana, as aforesaid, where the lands 
of your respondent are located in the original official survey plat; 
and your respondent charges that the whole purpose of the com- 
plainants is to obtain a new survey of said township No. 20, differ- 
ing from the one made by the Government in such manner as will 
give them the high iand now occupied and owned by him, of the 
value of $5,100 and upwards, in lieu of the swamp land purchased 
by them from the State of Louisiana, of a stnall value. 

Now, respondent avers that such pretensions are inequitable and 
unjust and should not be tolerated in a court of equity. — 

5th. Respondent avers that he is entitled to hold and_ possess his 
said lands in accordance with the tracings of the subdivision of 
said township as noted in the said original survey plat, and that 
this court cannot and should not sanction any pretended corrective 
survey to the prejudice of his vested rights. Your respondent is 
advised that at one time the Government began a system of resur- 
veys of the townships west of the Mississippi river, in 1849, upon 
the representations of interested parties that there were errors in 
the original surveys, but that the work was discontinued before it 
reached township 20, on the ground that it was considered better 
policy to allow original surveys to stand, even though erroneous, 
than to attempt corrective surveys which would cause confusion and 
work injustice to private vested rights; and respondent shows that 
this policy has since been adhered to by the executive departments 

of the United States Government. 
43 6th. Your respondent shows that if the lands claimed by 
complainants are in fact located in Bayou Grassey under any 
so-called corrective survey, and cover any part of ground possessed 
by him, they were not swamp lands within the meaning of the act 
of 2d March, 1849, and did not pass to the State by the terms of 
said act. 

And respondent further says that all lands held or claimed by 
individuals at the date of the passage of said act of 1849 were 
excepted from the grant to the State by the 2d section, and that 
inasmuch as respondent’s grantors were in possession of their said 
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lands and held and claimed the same they did not come within the 
terms of the grant to the State of Louisiana. 

Your respondent therefore avers that the complainants’ title, 
whatever it is, is inferior in law and in equity to his own; that it 
has not been the policy of the Government to donate any lands to 
the States except swamp lands, nor to make grants of swamp lands 
to the prejudice of actual settlers holding prior patents, as is evident 
from the terms of the 2d section of said act of 1849. 

And, having fully answered the complainants’ bill or so much 
thereof as this respondent is advised it is necessary for him to 
answer, he prays to be hence dismissed with his legal costs and 


charges. 
(Signed) G. D. CRAGIN, Respondent. 
ROUSE & GRANT, Solicitors. 
44 Unirep STates oF AMERICA, 


Eastern District of Louisiana, oe 
United States Circuit Court, Eastern District of Louisiana. 


C. L. POWELL et “~ 
vs. No. 9177. 
GrorGE D. Crain. J 


George D. Cragin, defendant, being first duly sworn, says that the 
matters and things stated in the foregoing, answer so far as stated 
of his own knowledge, are true, and that so far as stated upon in- 
formation he believes them to be true. 


(Signed) G. D. CRAGIN. 


Subscribed and sworn to before ine this 24th day of November, 
A. D. 1881. 
[SEAL. } (Signed) OC" AVE MOREL, 
Notary Public. 


Replication to Defendant’s Answer Filed Dee. 12 1881. 
United States Circuit Court, Eastern District of Louisiana. 


C. L. Power et als. 
vs. No. 9177 
GEORGE D. CRAGIN. 


The replication of Christian L. Powell, Joseph O. Ayo, and. Ludger 
Gaidry, plaintiffs, to the answer of George D. Craigin, defend- 
ant. 


These repliants, saving and reserving to themselves all and all 

manner of advantage of exception to the manifold insufficiencies of 
the said answer, for replication thereto, say that they will aver 

45 and prove their said bill to be true. certain, and sufficient in 

the law to be answered unto, and that the said answer of the 

said defendant is uncertain, untrue, and insufficient to be replied 


4—300 
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unto by this repliant, without this, that any other matter or thing 
whatsoever in the said answer contained material or effectual in 
law to be replied unto, confessed and avoided, traversed or denied, 
is true; all of which matters and things these repliants are and will 
be ready to aver and prove as this honorable court shall direct, 
and humbly pray asin and by their said bill they have already 
prayed. 
(Signed) J.S. & J. T. WHITTAKER, 


For Complainants. 


Motion to Homologate Report of Surveyor. Entered and Filed Novem- 
ber 7, 1881. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. PowEtt e¢ als. 
v8. No. 9177. 
GEORGE D. CRAGIN. 


On motion of J.S. & J. T. Whittaker, of counsel for plaintiffs, 
and on suggesting to the court that heretofore, to wit,on the 2d day 
of May, 1881, a surveyor was appointed, at the instance of plain- 
tiffs, for the purpose of determining the boundary lines between the 
sroperties of plaintiffs and defendant, and on further showing that 
” consent of parties Benjamin McLeran, United States surveyor, 
was selected and appointed surveyor for the purpose named by order 

of court, and on the sixth day of June, 1881, that said Me- 
46 Leran made the report of his proceedings, under the order 
appointing him, and filed the same in this hon. court— 

It is ordered by the court that defendant show cause on Saturday, 
the 19th day of November, 1881, at 11 o’clock, why said report, filed 
as above, should not be approved and homologated as being a true 
and correct survey in the premises. 


Opposition to Survey and Report. Filed May 30, 1882. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. Powett ef als. 
v8. No. 9177: 
GEORGE D. CRAGIN.) 


Now comes defendent and opposes the approval of the survey 
made by Benj. McLeran, and his report of the boundary line, for the 
following reasons: 

lst. Because it appears from said report and the evidence taken in 
this cause that said surveyor has attempted to correct the alleged 
errors made by the original survevors, instead of retracing the old 
lines established by them, as will more fully appear by reference to 
his written report accompanying the plats filed. 

2d. Because said McLeran was not authorized to correct the Gov- 
ernment survey of township 20, even if erroneous, in such a manner 
as to divest rights acquired under such surveys. 
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by my survey in the case. The heavy red line, which connects A 
with the line of dispute, represents also a course measured over by 
my survey in the case, not hitherto reported, which confirms the lo- 
cation by the first-mentioned course. 

A and B are the nearest corners of the original survey, and there- 
fore are made to control the location of the Jand in question. 

According to this theory the line of division between the com- 
plainants begins at the E. } see. post of sec. 10, T. 20S., R. 17 E., at 

a distance of one and a half miles from the 4th mile post, B, 
49 of the original survey ; thence west } of a mile, and thence 

south two and a half miles through sections 10, 15, & 22, as 
described in map No. 2. 

It appears that Bayou Four Points was erroneously reported by 
the original survey. It was not meandered, and therefore cannot be 
made the basis of location for the sections through which it has 
been drawn on the map. 

In the maps herewith presented I have omitted the connection 
with the upper front corner of the Louis Cossier grant, shown on a 
previous map, because said corner was not one of ‘the corners of the 
original survey. 

Most respectfully submitted. 3 

(Signed) BENJ. McLERAN, 
| U. 8. Dept. Surveyor. 


(Here follow maps marked pp. 50 & 51.) 


52 Defendant's Exceptions to Original & Supplemental Reports of 
Benjamin McLeran on Question of Boundary. Filed February 
oth, 1883. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. Powe tt e als. 
v8. No. 9177. 
GEORGE D. CRAGIN. 


Now comes defendant, by Rouse & Grant, his solicitors, and 
cepts to the additional and supplemental report of Benjamin 
Leran on the question of boundary submitted to him— 

Ist. Because said supplemental report does not locate defendant’s 
lands according to the original survey, as directed by the court. 

2d. Because the said survey and report do not establish any 
single corner of township No. 20 as an initial or starting point of 
the survey. 

3d. Because said survey is in effect a corrective survey, and does 
not conform to the original Government survey, but lucates defend- 
ant’s lands at a place different from that shown on the official map 
under which both plaintiff and defendant acquired their titles from 
the United States. 

4th. Because said survey gives land sold to defendant as high 
land, fit for cultivation, to the plaintiff in lieu of land granted to the 
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unto by this repliant, without this, that any other matter or thing 
whatsoever in the said answer contained material or effectual in 
law to be replied unto, confessed and avoided, traversed or denied, 
is true; allof which matters and things these repliants are and will 
be ready to aver and prove as this honorable court shall direct, 
and humbly pray as in and by their said ‘bill they have already 


prayed. 
_ (Signed) J.-S. & J. T. WHITTAKER, 
For Complainants. 
. Motion to Homologate Report of Surveyor. Entered and Filed Novem- 


ber 7, 1881. 
United States Circuit Court, Eastern District of Louisiana. 


C. L. PowEty ef als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


On motion of J.S. & J. T. Whittaker, of counsel for plaintiffs, 
and on suggesting to the court that heretofore, to wit,on the 2d day 
of May, 1881, a surveyor was appointed, at the instance of plain- 
tiffs, for the purpose of determining the boundary lines between the 
properties of plaintiffs and defendant, and on further showing that 
by consent of parties Benjamin McLeran, United States surveyor, 
was selected and appointed surveyor for the purpose named by order 

of court, and on the sixth day of June, 1881, that said Me- 
46 Leran made the report of his proceedings, under the order 
appointing him, and filed the same in this hon. court— 

It is ordered by the court that defendant show cause on Saturday, 
the 19th day of November, 1881, at 11 o’clock, why said report, filed 
as above, should not be approved and homologated as being a true 
and correct survey in the premises. 


Opposition to Survey and Report. Filed May 30, 1882. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. PowEtt e als. 
-. No. 9177. 
GEORGE D. CRAGIN. 


Now comes defendent and opposes the approval of the survey 
made by Benj. McLeran, and his report of the boundary line, for the 
following reasons: 

ist. Because it appears from said report and the evidence taken in 
this cause that said surveyor has attempted to correct the alleged 
errors made by the original surveyors, instead of retracing the old 
lines established by them, as will more fully appear by reference to 
his written report accompanying the plats filed. 

2d. Because said McLeran was not authorized to correct the Gov- 
ernment survey of township 20, even if erroneous, in such a manner 
as to divest rights acquired under such surveys. 
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3d. Because said McLeran has not retraced the lines of the 
47 Government survey or run any of the interior lines of the 
township according to such: survey and the field notes 

thereof, but has in effect made a new survey of said township to 
suit his own ideas of what the Government survey should have 
been. . 

4th. Because the so-called corrective survey made by said McLe- 
ran gives the land purchased by the defendant's grantor from the 
United States on the strength of a Government survey as land 
above overflow to the plaintiffs who purchased swamp land from the 
State. 

5th. Because this defendant is made to lose his land merely on 
the difference of opinion between said McLeran and the Government 
surveyors. 

6th. Because defendant should not be disturbed in his possession 
by any survey which does not clearly establish the old lines, or be 
deprived of his property by a corrective survey. 

7th. Because said survey and report of said McLeran are mani- 
festly erroneous on their face. 

Wherefore defendant prays that said survey and report be set 
aside and disapproved. 

(Signed) : ROUSE & GRANT, 

For Defendant. 


Report of Ben. McLeran, D’y U. 8S. Surveyor, with 2 Maps. Filed Dee. 
19, 1882. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. PowEtt ef als. ) 


vs. > No. 9177. 
GEORGE D. CRAGIN. j 
48 New Orteans, La., Dec. 18th, 1882. 
\ To the Honorable Judge Billings, judge of the United States 


' circuit court, dist. La.: 

‘In obedience to instructions of your honorable court to make a 
report showing with precision the location of the lands of the com- 
plainants under the original survey in the case of C. L. Powel vs. 
Geo.“D. Cragin I have the honor to submit two maps with explana- 
tions, as follows: 

Kirst. Map No. 1, being a copy of the original survey of the lands 
in question, with the erroneous location of a bayou, now known as 
Bayou Four Points. 

Second. Map No. 2,a survey by order of this court, giving the 
true location of said bayou, but otherwise agreeing with map No. 1. 

Points A and B, common to both maps, represent corners of the 
original survey, and upon both maps are at the same distance from 
the lands of the litigants. 

Upon map No.2 a heavy black line, which connects A with B 
and B with the line of dispute, represents a course measured over 
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by my survey in the case. The heavy red line, which connects A 
with the line of dispute, represents also a course measured over by 
my survey in the case, not hitherto reported, which confirms the lo- 
cation by the first-mentioned course. 

A and B are the nearest corners of the original survey, and there- 
fore are made to control the location of the Jand in question. 

According to this theory the line of division between the com- 
plainants begins at the E. } sec. post of sec. 10, T. 208., R. 17 E., at 

a distance of one and a half miles from the 4th mile post, B, 
49 of the original survey ; thence west } of a mile, and thence 

south two and a half miles through sections 10, 15, & 22, as 
described in map No. 2. 

It appears that Bayou Four Points was erroneously reported by 
the original survey. It was not meandered, and therefore cannot be 
made the basis of location for the sections through which it has 
been drawn on the map. 

In the maps herewith presented I have omitted the connection 
with the upper front corner of the Louis Cossier grant, shown on a 
previous map, because said corner was not one of the corners of the 
original survey. 

Most respectfully submitted. 

(Signed) BENJ. McLERAN, 
U. 8. Dept. Surveyor. 


(Here follow maps marked pp. 50 & 51.) 
52 Defendant's Exceptions to Original & Supplemental Reports of 


Benjamin McLeran on Question of Boundary. Filed February 
5th, 1883. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. Powe. e als. 
VS. N ° a7. 
GEORGE D. CRAGIN. 


Now comes defendant, by Rouse & Grant, his solicitors, and ex- 
cepts to the additional and supplemental report of Benjamin Me- 
Leran on the question of boundary submitted to him— 

ist. Because said supplemental report does not locate defendant’s 
lands according to the original survey, as directed by the court. 

2d. Because the said survey and report do not establish any 
single corner of township No. 20 as an initial or starting point of 
the survey. 

3d. Because said survey is in effect a corrective survey, and does 
not conform to the original Government survey, but lucates defend- 
ant’s lands at a place different from that shown on the official map 
under which both plaintiff and defendant acquired their titles from 
the United States. 

4th. Because said survey gives land sold to defendant as high 
land, fit for cultivation, to the plaintiff in lieu of land granted to the 
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State of Lousiana as swamp lands and soid by said State to plaintiff 
as swamp land. 
5th. Because it is unjust and inequitable to give plaintiff 
a an advantage over defendant on account of an error in the 
United States survey, if one exists. 
6th. Because said survey of McLeran is uncertain, insufficient, 
and irregular, and should not be the basis of a decree ousting de- 
fendant of his ancient possession. 


(Signed) ROUSE & GRANT, Ait’ys. 
Complainants’ List of Evidence Filed Feb’y Sth, 1883. 
United States Circuit Court, Eastern District of Louisana. 
C. L. Powe. et als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


Evidence on the part of plaintiffs. 


Titles: 


Letter of McLeran, surveyor, to surveyor general and his reply. 
Ex. G, act sale. 


Report of survey of McLeran and two maps, Px by? 


Certificates of lands selected as swamp lands by U.S. register of 
La. 
Letter of Williamson, commissioner, to Hon. J. H. Acklen. 
Evidence of B. McLeran. 
” “ G. L. Powell. 
% “ Thos. E. Raby. 


Complainants’ Evidence. Filed Feb’y 5, 1883. 
United States Circuit Court, Eastern District of Louisiana. 
C. L. Powe tt et als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 
Additional evidence offered by complainants. 5th. 
Report of Benjamin McLeran, filed Dec. 10th, 1882. 


Maps Nos 1 & 2 connected therewith. 
Evidence of Benjamin McLeran, filed Jan’y 20, 1883. 
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Exuisit F. Offered by Complainants March 8, 1882. 


United States Circuit Court, Eastern District of Louisiana. ‘ 


C. L. PowE.u.et als. . 
Us. No. 9177. : 
GEORGE D. CRAGIN. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuineoron, D.C., Dec. 31, 1880. 


Hon. J. H. Acklen, House of Representatives. 


Sir: I have the honor to acknowledge the receipt, by reference, 
of a letter addressed to you, under date of the 19th instant, 


55 by C. L. Powell, of Houma, Louisiana, relative to E. 3 of S. E. 
} aoe 10, E. 1 of KE. $ sec. 15, W. 4 of S. W. } sec. 16, E. 3 of 
E. } sec. 22, and W. 4 of W. 4 sec. 23, T.208., R. 17 E., southeastern 


district, an of river. 

In reply you are advised that described tracts were selected as 
swamp and overflowed lands enuring to the State of Louisiana 
under the act of March 2, 1549,-and, with the exception of W. 4 of 
S. W. } sec. 16, are embraced in the list approved by the Secretary 
of the Interior May 6, 1852. Under the act this approval has the 
force and effect of a patent, and the fee simple to the lands vested 
in the State, subject to the disposal of the Legislature; consequently 
they are now beyond the control of this office. 

The claim of the State under the swamp grant to W. } of S. W. 4 
sec. 16 was rejected Oct. 14, 1852, for the reason that s aid tract had 
been reserved by law for schools prior to March 2, 1849. 

Mr. Powell’s letter to you is herewith returned. 

Very respectfully your ob’t servant, 
: J. A. WILLIAMSON, 


Commissioner. 


Exuisit G. Offered by complainants and objected to by defend- 
ant, March 8, 1882, at examination before K. Loew, commis- 


sioner. 
United States Circuit Court, Eastern District of Louisiana. 
C. L. Powe. e¢ als. 
, 8. No. 9177 
GEORGE D. CRAGIN. ( 


56 Houma, Terre Bonne Parisu, La., May 7, 1881. 
Hon. O. H. Brewster, U.S. surveyor general, New Orleans, f 
La. 


Str: Iam to commence work Monday. I learn from reliable 
sources that (see diagram) the Gorlinski lines are the only ones that 
can be identified; that there are two points, A and B, common to 
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both the Gorlinski and Connelly surveys. I am also informed that 
there is almost no resemblance in contour of bayous to the map of 
Connelly. I shall first proceed to satisfy myself of the fact by mean- 
dering down the whole length of Bayou Salé and, perhaps, Ridge 
No. 3 of bayou, said to run course of dotted line. It now occurs to 
me, if I find a general fesemblance of the main bayous to the Con- 
nelly map, that I ought to commence at B, and upon that constract 
the line in dispute marked in red. In case no such resemblance or 
evidence of line having been run, I would start from Gorlinski line 
as a base, and from C run a due south course the proper distance, 
and from this set out line in dispute. I am aware that the latest 
instructions require new surveys to commence from the southeast 
corner. Still, by reason of the valueless nature of the land in south 
and west side of this township, as well as the difficulty of running 
over those lines, would it not be less likely to disturb residents of 
the soil to base the survey of sections as last mentioned ? for it seems 
probable that if the initial point of subdivision be the S. E. cor. nota 
single original settler could hold title to his improvements. In 
order to make the proposed survey of disputed line correct and such 
as will in the future stand, I desire to obtain from you an 
57 opinion as to how [should proceed. This I, of course, only ex- 
pect informally, and should not use in any other way than 
to aid me in making a good survey. 
Please reply at once. 
Very respectfully, 
(Signed) BENJ. McLERAN, 
U. S. Deputy Surveyor. 
U. S. Surveror GENERAL’s OFFICE, 
New Or.eEAns, May 9, 1881. 
I have carefully read your letter and the conclusions therein ex- 
pressed, and approve the course you propose in every detail. 
(Signed) OQ. H. BREWSTER, 
U. S. Surveyor General, La. 


58 Testimony for Complainants. 


United States Circuit Court, Fifth Cuireuit, Eastern District of 
Louisiana. 


C. L. Power et als. 
vs. No. 9177. 
GEORGE D. CRAIGAN. 
Witnesses: C. L. Powell, Thomas Raby. 


Filed June 2d, 1882. 
T. V. COUPLAND, D’y Clerk. 
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59 United States Circuit Court, Fifth Circuit & Eastern District 
of Louisiana. 


C. L. PowEty ef als. 
vs. No. 9177. 
GEORGE D. CRAIGAN. 


Testimony taken on behalf of complainants, by consent, at the office 
of Rouse & Grant, Esqrs., No. 3} Carondelet street, this 26th day 
of May, 1882. 

Present: J.S. Whittaker, Esqr., forcomplainant ; William Grant, 

Esqr., for the defendant. 

C. L. Powett, complainant, being sworn and examined in his own 
behalf, says: 

By Mr. WHITTAKER: 

Q. You are one of the plaintiffs in this case ? 

A. Yes, sir. 

Q. What is your business ? 

A. Iam a United States surveyor. 

Q. Where do you reside ? 

A. At Houma, parish of Terre Bonne, Louisiana. 

Q. Are you not familiar with the lands in controversy in this 


case ? 
A. I am. 
Q. As also with the Dulac plantation ? 
A. Yes, sir. : 


Q. How is that familiarity acquired ? 
A. By surveying it in the township where it lies. 
Q. Did you reside in the neighborhood at any time? 
A. Yes, sir; I have resided there in 1878. 
60 Q. A. Where did you reside? 
A. On the Dulac plantation. 

Q. What are the principal water-courses of the township on which 
these lands —? 

A. The principal water-courses on whieh these lands are located 
are Bayou Four Points first and Bayou Salé easterly. The Bayou 
Four Points runs into the Bayou Sale. Then there is a bayou be- 
tween the Bayou Laceré and the Bayou Four Points, running north 
and south and emptying into the Bayou Lacere. Some call it the 
Grand bayou, and I believe that is the only name I heard it called 
by. Then comes the Bayou Laceré. There isa connecting link 
between the Bayou Laceré and the Bayou Four Points, below the 
entry of Grand bayou into Bayou Lacere, south of the mouth of the 
Grand bayou, about six or seven arpents long, which has a good 
channel, by which produce is brought from Bayou Laceré to the 
Bayou Grand Caillou, about five miles above the junction of Bayou 
Salé and Bayou Four Points. 

Q. The Bayou Salé lies in what direction from Bayou Four 
Points ? 
A. East. 
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. How does Bayou Laceré lie? 
. West. 
. How does the Grand bayou lie? 
. Between Bayou Laceré and the Bayou Four Points. 
. Have you ever heard any other name given to it than Grand 
bayou? 

A. No,sir; I think it isa bayou but very little known. It may be 
on another plantation. 

Q. Howlong have you been acquainted with this particular parcel 
of land—the six hundred and thirty-five acres that you now 

claim ? 
61 A. I have been acquainted with the facts appertaining to 
these lands 

Q. How long have you known these lands ? 

A. Since 1871. 

Q. State from your knowledge and observation when the first 
clearing was made by anybody, which you here claim. 

A. I think it was done by people employed — or the lessees of Mr. 
Craigan. 

Q. Do you know anybody by name? 

A. Yes, sir; I know Mr. Ozier. 

Q. W hen did he commence his clearing? 

A. He commenced clearing on the western bank of the Bayou 
Four Points, immediately below McLellan, in 1877. 

Q. There is another man spoken of—Mr. Cenac ? 

A. He lives at the southern part of the plantation of Mr. Craigan. 
Mr. Craigan has a few fractional sections next to Mr. Cenac. 

Q. Is that a part of the land you are claiming here? 

A. No, sir; it is partly his own land and partly Mr. Craigan’s. I 
believe his residence is on Mr. Craigan’s land, and the sugar-house 
and the orange grove of Ned is below. 

Q. The orange grove of Ned, where is that? 

A. On Mr. Cenac’s land. 

Q. What is the distance between the tract you claim in this case 
and the Bayou Salé? 

A. I suppose from the eastern boundary would be about half a 
mile from Bayou Sale. 

Q. How far is the western boundary of that tract from Bayou 
Salé ? 


(OF OPO 


A. Well, not haviug made any measurements, could not 
62 tell, except by guess; but it is between fifteen and twenty 
arpents. 

Q. Can you state whether any part of the Bayou Four Points 
runs through any part of the Dulac plantation that is not included 
jn your claim? 

A. The Bayou Four Points starts out by the Dulac and runs 
through Craigan’s plantation until itstrikes my upper line ; then after 
it leaves my western line it enters Craigan’s lands again. He hasa 
few fractional sections lying on the Bayou Four Points, leased to 
Cenac. 

Q. Into what stream does the Bayou Four Points flow? 

o—300 
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A. Into the Bayou Salé, about six miles below my lower lines. 
The Bayou Salé and Four Points empty into the sea. 

Q. Into what stream of waier flows the Grand bayou ? 

A. Into the Bayou Four Points. 

@. You have mentioned another bayou ; into what does that run? 

A. The connecting bayou that Mr. Craigan speaks of is in front 
of Mr. Cenac’s house, on the Craigan property, and is about four or 
five miles from where the Bayou Salé and the Bayou Four Points 
join. 

Q. Do you know whether this property was not at this time occu- 
pied and cleared by a man named Grey? 

A. After Mr. Craigan purchased the property I believe Mr. 
Craigan placed the Greys there to clear up some land? 

Q. What point was that? 

A. That was on my land, immediately between where my line 
passes east of the Four Points, close to his plantation. 

Q. When was that? 

A. That was, I suppose, in 1875 or 1876. 7 

Q. Have there been any other occupants on these lands 
63 excepting those you have mentioned ? 

A. I have never seen any other occupants on these lands 
except the Greys and Mr. Ozie. Since Mr. Ozie gave up the place 
the lands below Mr. Ozie are rented by other settlers, who cleared 
the land and cultivated it; but below the line of Mr. McLeran, on 
the southern part of our place, on Mr. Craigan’s lands, there were 
two or three squatters, that I remeniber, in 1871 or 1872, but the 
lands immediately above our line were first cleared by a man named 
Dubois, and that was, I believe, in 1876 or 1877. 


Q. What is the fact in regard to the name of the Bayou Four 


Points—is it called by any other name? 

A. I never heard it called by any other name. 

Q. I notice on this map that the name Bayou Gracie is used. 
What do vou know about that? 

A. I have seen that word Gracie used for several bayous on this 
map, and the general impression is these names were given here in 
the city, when the plans were made, without a knowledge of the 
names of the bayous. 

Q. Look at that map. I notice a bayou that runs through sec- 
tions ten, fifteen, and twenty-two, which is called Bayou Gracie. 
What is that bayou? 

A. I think it must have some connection with this Grand bayou. 

Q. Is that or not the Four Points bayou ? 

A.. That is not the Four Points bayou. 

Q. Give the reason why. 

A. Because the Bayou Four Points starts about the Bayou Dulac 
and joins the Bayou Salé down in sections between townships 21 
and 17. Ido not perceive any Bayou Four Points on this map, 

for the reason that the Bayou Four Points joins the Bayou 

64 Salé in township 21, range 17 east, section 10. 
Q. Look at that. map and see if the Bayou Salé is anywhere 
placed upon it. 


ae 
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Mr. Grant objects to the question as leading. 


A. The Bayou Salé is a bayou, as near as I can recollect, called 
the Bayou Gracie. 

Q. It was on this Bayou Four Points that Mr. Ozie cleared the 
lands and Mr. Grey also cleared some lands ? 

A. Yes, sir. ° 

Q. This Bayou Four Points, in point of fact, is the bayou running 
south from the sugar-house of Mr. Craigan on the Dulae plantation? 

A. No, sir; it runs from the Bayou Dulac by the sugar-house ina 
southeastern and southwestern direction. 

Q. In point of fact, then, Mr. Craigan’s sugar-house is on the Bayou 
Four Points? | 

A. Yes, sir; close-to it. 

Q. He cultivates the land on the Bayou Four Points above the 
place where you say your land is located? 

A. Yes, sir. 

Q. Below the place also where you say your land is located ? 

A. Yes, sir; but the land that Mr. Craigan cultivates below he 
has not continued anything. The bayou ts marked on the map. 

@. Among other words you have sworn that this bayou on the 
map is incorrectly entered there—this bayou which appears to 
occupy the position of the Bayou Four Points? 

A. It is nearly correct, if you take the relative connections with 
the Grand bayou as with the branch that appears in section No. 10. 

©. How did you discover this apparent error in the Gov- 
69 ernment service? 
A. By surveying there. 

Q. When? 

A. Well, I believe I have surveyed, off and on, there since 1874. 

Q. Were you not employed by Craigan to make a survey of the 
Dulae plantation ? 

A. Yes, sir. 

Q. When was that? 

A. I believe it was in the fall of 1877. : 

Q. It was after that that the entry was made by Mr. Wolf? 

A. I believe it was before the entry was made by Mr. Wolf. 

Q. You advised Mr. Wolf to enter these lands, as you thought it 
would take in a portion of the Dulac plantation ? : 

A. Well, I advised Mr. Craigan. I was surveying the Dulac 
plantation and discovered six hundred and forty acres were State 
lands; that the bayou had been omitted entirely, and I requested 
Mr. Craigan to let me go to the city and enter the lands for him, as 
he would by doing so save a great deal of money and trouble. I 
told him at the same that the information was not my property 
and I would have no right to use it at that time, but if I did con- 
sider it my property he should not have it for less than $5,000. 
Mr. Craigan treated my information with contempt and told me 
that I had better take up the entry business. I knew nothing of 
any corner on the plantation, and I took this for granted as being 
equivalent to a discharge from my contract,and Mr. Wolf entered 
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these lands. Mr. Craigan never paid me to complete the work and 
ignored my information. I deal in State lands—that is, make en- 
tries of land at the land office for parties desiring to purchase from 
the State of Louisiana or from the United States or intervene in 
private land transactions. 
Q. You advised Mr. Wolf, then, to purchase these lands, because, 
in your opinion as a surveyor, under the survey here exe- 
cuted 
66 A. I do not know that I have iti my advice on that 
ground. 
Q. Do you know of any attempt of yourown? When you cleared 
these lands of the State they were advertised as swamp lands? 


Mr. Whittaker objects on the grounds as heretofore urged. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. Powe tu et als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


New Orveans, May 29, 1881. 
Testimony for defendant (?) resumed this day at the office of J. S. 
Whittaker, Esqr., 28 Carondelet St. 


Present: J. S. Whittaker, Esqr., for defendant (?); William Grant, 
Esqr., for complainants (?). 

Tuomas Rasy, being properly and duly sworn, says— 

By Mr. WHITTAKER: 

Q. Where do you reside? 

A. On Bayou Dularge, parish of Terre Bonne. 

Q. How long have you resided there ? 

A. I resided in the parish, in Dularge, a’year before the war and 
came back after the war, and have been residing there ever since 
last year, when I came back, and am living there now. 

Q. Are you familiarly acquainted with the localities in the sections 
known as townships 20 and 21? 

A. I do not know much about the townships. I am not 

67 very familiar with their lines, but I know the general course 
of all these bayous. I am familiar with them in that section 

of the country, but the township lines I do not know much about. 

Q. Do you know where the Bayou Four Points lies? 

A. It joins with the Bayou Salé, and they continue along down 
and empty into the open bays on the sea-shore. 

Q. What bayou is to the east of the Bayou Four Points? 

A. Bayou Salé is to the east. 

Q. What distance ? 

A. It varies. Here below they nearly come together. I suppose 
a mile or a mile and a half; I don’t believe they are any more than 
two or two and a half miles apart. 

Q. Do you know where the Bayou Laceré is ? 
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A. Yes, sir; it lies west of the Bayou Four Points. 

Q. Is there any bayou lying between the Bayou Four Points and 
Bayou Laceré? 

A. Yes, sir; one called the Grand bayou. 

Q. What is the general direction of these bayous—courses ? © 

A. Their general course is from north to south. 

Q. Is there any other bayou that you know of in the neighbor- 
hood of Bayou Laceré that lies between Bayou Laceré and Bayou 
Four Points? 

A. Yes, sir; of Grand bayou; I do not know of any, except the 
Grand bayou. 

Q. Do you know any other bayou down in that neighborhood at 
all? 

A. Yes, sir; Ido. Bayou Caillou and another little one called 
Bayou Platte, which goes from Bayou Laceré south. 

. Do you know of a bayou known as Gracie bayou? 

A. Yes, sir; that is east of Bayou Sale, and runs in a south- 
68 easterly direction from Bayou Salé and joins Bayou Salé. 

Q. Do you know when the first cultivation was made on 
the Bayou Four Points by any one? 

A. As to the first cultivation, 1 cannot say; I do not know who 
did it. I believe there were some little patches down there in cul- 
tivation before | went there,-when the plantation belonged to Mr. 
Pelton, but I would not be’positive of how much; but there was 
no great cultivation done on the place until six or seven years 
ago. 

Q. Who was the first man you know of that went to cultivate? 

A. At what part of Four Points bayou ? 

Q. I mean the west point of the Four Points bayou, towards Mr. 
Craigan’s place. 

A. I cannot say that. 

2. Do you know Mr. Ozie? 

Yes, sir. 

") W here did he settle ? 

A. In the Four Points. 

Q. How long ago? 

A. About six or seven years ago, I[ think. 

Q. Do you know of Mr. Cena settling there ? 

A. Yes, sir. 

@. Where was he? 

A. He was below. 

Q. How far above this point where Mr. Ozie settled ? 

A. About two miles, I think, or two and a half. 

Q. Do you know of any other persons who settled down there? 

A. Yes, sir; numbers of small farmers settled down the bayou, 
but Ido not know them much by name. They cultivated little 

tracts. 
69 Q. Will you examine the map which I now show you, 
which represents the colony to-day, and state if you know 
anything about that? Do you see anywhere the Bayou Four Points 
described on that map ? 
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A. There is Grand bayou running down this way. No,sir; I do 


not see any bayou representing the Four Points bayou on that map 
. * > PY b | 


but I recognize all the rest of these bayous. 

Q. State whether you find on that map the Bayou Saleé. 

A. I do; here it is. 

Q. On which side of the map? 

A. On the east side. It is marked Gracie bayou here, but this 
where joined runs southeast. The one that runs southeast might 
be called Gracie bayou and is Gracie bayou, but this one is Bayou 
Salé. The Bayou Laceré starts from section 9. I recognize this as 
the Bayou Laceré on this map. 

Q. You recognize it as being in proper place ? 

A. Yes, sir; it is called the ‘Bay ou Salé here. 

Q. From the point you fix as Bayou Salé there is another Bayou 
Salé, and the one that you say is Bayou Laceré—there is another 
bayou running south called the Gracie bayou, but what is that 
called on that map ? 

A. That bayou is called Grand bayou. 

Q. What does it run into? 

A. It empties into Bayou Laceré. It falls right into it. 

Q. State into what bayou the Four Points empties ? 

A. I think that Four Points bayou and the Bayou Salé join to- 
gether and empty into the open bays of the Gulf of Mexico. 

Q. I understand you to say you do not find the Bayou Four Points 

on that map? 
70 A. No, sir; I[ cannot recognize it. It may have been 
marked as Four Points, but the general turns as there are 
tooabrupt. It makes bigger sweeps—that is, not so crooked between 
these two bayous. Furthermore, the Bayou. Four Points does not 
empty into the Bayou L acere. It connects with it by a little con- 
necting bayou. 

Q. But it does not enele into it ? 

A. No, sir; I think not. 

Q. Have you been familiar with this country, passing constantly 
through these bayous? 

A. Not constantly, but occasionally. 

Q. You know the country ? 

A. Yes, sir; I am pretty familiar with the country. 

Q. Point out on this map, as near as you can, where Mr. Cenac 
had his settlement. 

A. I do not know much about the sections. 

Q. Can you tell pretty near about the point upon that'map where 
he settled ? 

A. I think about in this place, somewhere in section 27; that is 
about where he located, but I would not be positive. 

Q. Will you state w hether you recognize upon this map the Bayou 
Four Points as being in its proper ple ace? 

A. Yes, sir; this is Bayou Four Points lying west of Bayou Salé. 

Q. You do also recognize the Bayou Salé being in its proper place? 

A. Yes, sir. 


~~ 
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Q. Do you recognize the Bayou Laceré as being in its proper 
place ? 

A. It is not laid down on this map. This bayou on the left of the 

map called Grand Caillou is Grand Caillou. 
71 (). Will you find on that map Gracie bayou ? 

A. Yes, sir; here it is in its proper place. It runs south- 
east of Bayou Salé, through section 24 on the map. I recognize its 
general direction as being Bay ou Gracie. 

Q. Will you see on that map, i? you can, where Mr. Cenac resided ? 
[ suppose you can tell that better than any other. 

A. I don’t think this map goes down as far as this place—that is, 
the lines. 

@. What lines? 

A. I mean somewhere in here. 

(). You consider, then, that he resided below section 22? 

A. Yes, sir. 

Q. Can you point out on that map the locality of the land of Mr. 
Ozie? 

A. Somewhere in section 15, 

©. Was it near the Four Points? 

A. Yes, sir; right along about the Four Points, in section 15, on 
the right.and left bank of it. He lived originally on the left hand 
going down, and afterwards on the right. 

. What time do you say he settled here? 

A. Some six or seven years ago. 


Cross-examined by Mr. GRANT: 


Q. Do you see on the map filed in this case by Mr. McLeran 
Grand Bayou? 

A. No, sir; for the reason thatit enters into Bayou Lacere. I do 
not see that there. 

(. Where does the Grand bayou of itself rise? 
72 A. Somewheres above; I cannot say exactly. 
(). Where does it end? 

A. It empties into Bayou Lacere. 

(). Whereabouts ? 

A. Well, between Grand Bayou and Four Points; I cannot say the 
distance. 
). How long is Grand Bayou? 
A. I don’t know much about that; I went only a mile up. 
©. How wide is it? 
A. About as wide as Bayou Lacere. 
(. How deep are they ? 
A. None of them are deep, but it is as deep as Bayou Lacere. 
(). Is it navigabie? 

A. Well, for small skiffs. 

Q. Does anybody live on it? 

A. Only at the mouth, where it joins the Bayou Lacere. There is 
a man living there. 

Q. Witnesses who were born on the Bayou Four Points and who 
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have lived there all their lives state that there is no such bayou; 
how do you account for that? 

A. I don’t know; perhaps you could produce a great many more. 
I only know its name from hearing others call it so. 

Q. Did you not go on to its bend? 

A. No, sir; only in a skiff. 

Q. Are there any clearings on it? 

A. No, sir. 

Q. Do these curves hurt it? 

A. I don’t know that particularly. 
Q. Do you know the Dulac plantation ? 
A. Yes, sir. 
The Bayou Four Points runs through that plantation ? 
. Yes, sir. 
Do you know about the sections of that township ? 
. Nothing whatever 
. Do you know where any particular section is located there ? 
. No, sir; I am totally ignorant, so far as sections are concerned. 
Do you know where the connecting bayou is between Bayou 
Four Points and the Bayou Lacere? 

A. Well, they say it is at Cenac’s place. 

Q. Are you sure that the Bayou Four Points does not empty into 
the Bayou Lacere? 

A. I know they connect, but which one empties into the other I 
would not say; I rather think that Bayou Four Points continues 
along down, because it is a wide bayou and tlhe other is a little 
strip. 

Q. The Bayou Four Points is considerably the most important 
bayou between Bayou Lacere and Bayou Salé? 

A. Yes, sir. 

Q. It is the only bayou between these two which has been occu- 
pied and cultivated ? 

A. Yes, sir; between Bayou Lacere and Bayou Salé. 
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United States Circuit Court, Fifth Circuit and Eastern District of 
Louisiana. 


C. L. Powe t et als.) 
vs. > No. 9177. 
GEORGE D. aon | 


74 Testimony taken on behalf of plaintiffs, before K. Loew, 
United States commissioner, by consent of parties, this 7th 
day of March, 1882. 


Present: J. S. Whittaker, Esqr., for plaintiffs; William Grant, 
Esqr., for defendant. 


Mr. Whittaker, on behalf of plaintiffs, offers in evidence Exhibits 
“hs a, Us" also the report of the survey of Benjamin McLeran, 
marked “ Ig and the plans “ E” and “ F ” and the Exhibit mar ked 
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The Exhibit “G” is objected to by Mr. Grant, for defendants, on 
the ground that the statements in the report of the surveyor con- 
stitutes amere private communication passing between the officers of 
the court and the surveyor general of Louisiana, which is not evi- 
dence against the defendant for any purpose. 


BENJAMIN McLERAN, being called and sworn— 


Mr. Whittaker states— 

Ist. That he offers this witness to show the condition of this tract 
of land as he found it, with regard to cultivation and what appear- 
ance there was upon it of occupancy at the time he made the sur- 
vey. 

2d. Also to show distinctly through him what plans of survey he 
used, and how le was led, on inquiry, in making the survey, with 
regard to the finding of surveyors’ lines, posts, starting points, and 

such like. 
79 Mr. Grant, for the defendant, objects to the second offering 

enumerated above on the ground that, the surveyor being 
sworn as to the report of his action in establishing the boundary in 
this case, and he cannot vary it, add to it, or take from it; that the 
survey and the report is still a matter which can be considered by 
the court in deciding whether the survey was correct or incorrect ; 
in other words, that the returns of the officer, accompanied by the 
document containing what he has done, constitutes his official act, 
and that act cannot be varied in any manner whatever by parol 
evidence. 


Q. Will you give a description of that land as you found it, stating 
its general appearance and order and whether it had been appar- 
ently under cultivation, and to what extent? I refer to the land 
claimed by the plaintiffs. 

A. It had the general appearance fof being new land—that is, of 
land that had not been long under cultivation, say several years, 
merely speaking from the impression such as a surveyor would 
have, that it has been the new part of the plantation for several 
years. I cannot say how long, but evidently it would be called new 
ground; pretty much all of that land would be what we call new 
ground. I cannot say how many years, but several years. I infer 
this from the cabins and the number of stumps of old trees, such as 
we usually see in the clearing, that the land is new; this is evidence 
that would readily leave the impression with any one that the land 
was new and not in cultivation for several years. I did not make 

any inquiry with the view of finding out exactly how new 
6 the land was. I speak of the general impression [ had in 

going over the country, that it was land recently cleared. I 
do not know that I can say anything more. 

Q. Did you find any person in occupation of it at the time you 
were there? 

A. Yes, sir; I found numerous cabins and I.think I noticed them 
allon the map. I suppose there were from twelve to twenty families 
scattered up and down. 

6—300 
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(. Did these cabins appear to be of recent erection, as you ob- 
served them ? 

A. Certainly; almost all of them. I suppose these cabins would 
not last more than a few years anyhow; they were all temporary 
affairs. 

Q. Did the larger portion of this tract consist, or not, of what we 
consider as wild and uncultivated land, or what proportion of it 
was otherwise ? . 

A. There is considerable of the land claimed by the plaintiff that 
has not been cleared at all—a considerable amount shown on the 
map—but I judge the greater portion of it has been cleared. 

Q. What extent of this land is prairie land, if any 

A. A large proportion of it is prairie land and sw amp. 

Q. When you speak of prairie land you mean land entirely cleared 
of trees 

A. waft sir; it is trembling prairie, the greater portion of it; that 
is my recollection. 

Q. In making this survey, what plans of survey did you employ 
or use? 

A. I used the field notes of Connelly and Gorlinski. 
77 Q. I understand you, then, that you followed the plans of 
survey that had already been used ? 

A. Yes, sir; my object was to simply retrace the old survey of the 
township. 

Q. Did you find eny starting point of the former survey ? 

A. My first object was to find the section corner near the line, 
according to the invariable custom of surveyors; they find the sec- 
tion corner near the line that they desire to survey, and from that 
I ran about the township and could not find the corner. My next 
move was to go to the boundary of the township and settle the sec- 
tion line in that way. I did not find the corner upon the township 
boundary, but I found the two neighboring corners, one set by Jor- 
linski and the other by Connelly. The boundary by Jolinski ran 
from the line, and from this point I settled the township boundary 
then I started my line from that township boundary. The rule for 
surveying the interior sections of a township is to find the nearest 
corner by following it to that; my idea was to find the exterior 
boundary of the tow nship, and followi ing it find the existing corner 
and settle the boundary by the two neighbori Ing points to. my satis- 
faction. That is the rule that surveyors generally go by, as they 
have to settle the original lines. So that, having settled the town- 
ship boundary, I was then prepared to run off any section in the 
township. 

Q. You found, then, if I understand you right, the point that was 
identified as being the point made by C jonnelly and Jolinski? 

A. Yes, sir. 

Q. And you found the other point of departure.which you 
75 could use in order to make a complete line on the exterior of 
this township ? 

A. Yes, sir; the other point of departure being the mile post of 
this township boundary. 
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Q. J take it that you followed your survey out on that line until 
you carried it to the proper mile corner, and then pursued the re- 
tracing of the lines according to the old survey 
(). Yes, sir: very particularly to carry the ol survey out on the 
same theory used by Mr. Connelly. In a new survey the lines 
would be run differently ; but among surveyors in making retraces 
the rule is to follow the same directions used by the original surveyor. 
A surveyor first surveying a township begins with the interior bound- 
aries. In this ease I had failed to find the old section line when I 
went to work to find or establish a mile post on the township bound- 
ary as a basis from which to run the disputed line. I did that be- 
‘ause I considered the only. wav to made the survey was to make it 
as the original surveyor did. In the case where original surveys 
are ordered at the present time by the Interior Department, the rule 
is to begin at the southern boundary of the township, running the 
eastern tier first and then running northward; but when these sur- 
veys were nade many years ago that was not the rule; they com- 
menced at the northern boundary of the township and run south- 
ward, ' 
Q. I understand you to say that the present mode of surveying 
reverses the mode formerly ‘used ? 
A. Yes, sir. 
(). And you retraced according to the former mode in which 
79 that survey was made? 
A. Yes, sir. 


Cross-examined by Mr. GRANT: 


Q. You found the northern boundary of township No. 20? 

A. No; I did not find the original marks. I established the line 
according to rules followed by surveyors—that is, I found the back 
of the bayou where it ought to be, and found the natural features 
where they ought to be, but the original traces and lines in this 
township were gone; but [ established that boundary in the same 
place that Connelly’s field notes showed it should be, by the two 
outside points by Gorlinski and Connelly. 

Q. According to Connelly’s survey in the field notes, how many 
chains did the township run east and west from the Bayou Four 
Points? 

A. lt does not state exactly here how much, because it seemed 
unnecessary. I made a great many measurements, but I made them 
from the point; it is not measured exactly, but it is given in the 
notes that accompany this survey, in which | state that I ran from 
this point. 

Q. | am speaking of Connelly’s survey. 

A. Well, Connelly’ s field notes; I do not recollect now whether 
Connelly’s and Golinski’s field notes agree. | actually used Go- 
linski’s field’ notes in topography, but I don’t know how Connelly 
located this canal when he went over it. 

@. You did not establish the eastern or western terminus of the 
township ? 
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80 A. No, sir. 

Q. In order to locate the land claimed by the plaintiffs in 
the position in which it was placed by the Connelly survey, could 
you not have run a line south from the north line for the distance 
of one mile, say, and then run a line east or west until you struck 
the Bayou Gracie, and from the point ascertained by running that 
line could you not have located all this section relatively to the 
bayou in the same position as it was on the map? 

A. I don’t think you could. | 

Q. Did not Connelly’s survey show the location of each section on 
that bayou and how many sections eastward and westward of it? 

A. Yes, sir; it does; but that is different. 

Q. If that is true, would not it be a simple process, by the means 
suggested by me, for you to locate these lands on the Bayou Gracie 
just as they were located by Connelly ? 

A. Well, it would be impossible to do so in this case down here, 
where there is such a discrepancy in the location of the bayou from 
what is given in the survey. 

Q. You could not do that because the township was never cor- 
rectly surveyed ? 

A. Yes, sir; that is my reason, I think. 

Q. According to the official survey, sections 15, 22, and 10 where 
located on the bayou were approximate? 

A. Yes, sir. . 

@. Would not it be a very simple thing to run down from the 
northern boundary of township 20 and establish a line clear across 

the township, showing the divisions by lines running east and 
81 west of each section of the town? 

A. The difficulty would be that in running from any point 
you could not put the bayou in the same place as in the Connelly 
survey. 

Q. That is, provided it was admitted that Connelly’s survey was 
incorrect ? 

A. I consider it incorrect ; but some portions of it are more incor- 
rect than others. There is a general resemblance excepting this 
portion of land in dispute. 

@. I understand you to say that you were unable to find or did 
not find any one of the four corners of that township 20? 

A. No, sir. 

Q. You have been able merely to trace the northern line of town- 
ship 20? 

A Yes, sir. 

Q. But without fixing the distance which that line should be, 
either east or west of the Bayou Four Points? 

A. Well, I think it is distinetly fixed, because, as I said before, the 
point “H” isthe point in Connelly’s survey, and I have located the 
township upward from that corner and also from this. 

Q. Then vou have located the township relatively to the bayous 
from the survey of Golinski? 

A. From the survey of Gorlinski, from these two corners of Con- 
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nelly, which are identified by Jorlinski; that is the reason why I 
clung to these corners in my theory of the survey. 

Q. You do not claim that you have retraced the section lines in 

township 20? 
82 A. I claim that I have re- \ 
traced them ; certainly. : 

Q. What lines have they re- 
traced ? 

A. I have retraced these lines 
down from the north to the middle 
of section ten, from the fourth mile 
post to the middle of section 10. 

(. Did you retrace them accord- 
ing to what you thought they ought 
to be? 

A. I followed his field notes, but, 
as I said before, I did not find any. 
I was of the opinion when I made 
the survey that this survey was very 
loosely made, and it is doubtful, in 
some paris, if it was ever made. [| 
do not think it was ever made at all 
where the doubtful lines run. If it 
was ever made it was made very 
loosely, but Iam very well satisfied 
as to the position of the fourth mile 
post, that it agrees with both sur- 
veys; but when Gorlinski made his 
resurvey of the townsbip he ex- 
pected to come out there (he found 
himself here), showing that in his 
previous surveys he was in error— 
that is, in running the west bound- 
ary of said township he expected to 
make the two townships—the one 
above and the one below—agree at 
the corner common to both. As 
they did not, an error must have 
been made in previous surveys. 

Q. Gorlinski’s survey was called 
the corrected survey of township 19? 

Yes, sir. 

83 Q. Is it not a fact that 

your survey was intended to 
carry out that same 19 system as in 
township 19. Were you not guided 
by the theory of Gorlinski’s survey 
in making the survey of this line in 
township 20? 

A. Well, I think I surveyed it just as he would. All surveyors, 
when they make a resurvey of a township, if they cannot exactly 
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retrace the old lines, locate them in such a manner as to disturb as 
little as possible the existing improvements. 

Q. According to Gorlinski’s corrected survey, township 20 8., 17 
E., lacked half a mile of being six miles square ? 

A. That is what he found. 

Q. If you went down to locate that particular land on the bayou 
according to Connelly’s survey you could do it, could you not? 

A. I do not know as I understand your question. 

Q. I mean, by disregarding the general survey of the township or 
by not making any corrections in the old survey, could you not go 
down to sections 10,15, and 22 and locate Cragin’s land exactly 
where the Government found it on that bayou? 

A. No, sir. 

Q. That is on your theory that the survey of Gorlinski is correct ? 

A. Yes, sir. 

Q. Or on your theory that you should establish the township lines 
before you located Cragin’s land ? 

A. Yes, sir. 

Q. But you do not pretend to say that you could not run a line 
down from the north—a line of township 20—to the upper line of 
sections 10 or to the upper line of sections 15 and 22? 

A. It would be impossible to run a straight line north and south 
and strike the bayou at the place given in the field notes of Con- 

nelly ? 


84 Q. You could certainly find by that method, by driving: 


the stake at the other mile post, the lines of what each sec- 
tion should be, because they should be one mile north of the south 
line? | 

A. Yes, sir. 

Q. Was it not entirely practicable for your line down to section 
10 to run to the east or west of the bayou to any point? Dv you 
not also know that if you establish the eastern line of township 19 
according to Gorlinski’s survey that you would create the whole 
township westward about one-half a mile ? 

A. Yes, sir; about one-half mile. 

@. And you have done that? 

A. No, sir; I have not. 

Q. Would that displace the line that you have made from where 
it is now? 

A. It would throw everything out of place. 

Q. Now, it is a rule of law that a deficiency shall always be taken 
out of the western tier of a section? 

A. Yes, sir—that is, of a new survey; but in an old survey you 
must aim to trace the lines wherever they shall run. Deficiencies 
are always thrown on the western tier, but this being an old survey 
the rule followed out in our office is to retrace the lines as near 
as we possibly can, by which rule the deficiency would be thrown 
in this case on the eastern tier. 

Q. Is it not usual in tracing the old lines simply to make it what 
any man might call a strictly correct retracing of the old lines, hav- 
ing due regard to vested rights ? 
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A. Yes, sir; it is a difficult matter, as I set forth in the report. 

If I were to commence with the new and present rule of sur- 

85 vey it would make very bad displacements indeed. A great 

many resurveys have been made by the Government within 

the last two years and the rule observed was to follow the old line 

as near as supposed ta have been made in the original survey, be- 

‘ause it would displace the inhabitants less than if the land were 
surveyed strictly according to the manual instructions at present. 


Evidence of Benj. McIeran. Filed Jan’y 20, 1883. 
United States Circuit Court, Eastern District of Louisiana. 


C. L. PowEtt ef als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


Evidence taken by consent, January 10, 1883. 


Present: J. S. Whitaker, for complainants; Wm. Grant, for de- 
fendant. 
BENJAMIN McLERAN sworn: 
I am the surveyor appointed to run the boundary in this case. 
My last report and the phits annexed were made from the field 
notes of my former and first survey. My former testimony 
86 as to the first report applies equally to the last. I have not 
gone over the land or made any new survey since. 


Cross-examined : 

My understanding of the order of the court again referring the 
matter to me as surveyor was to make my former report plainer. 
My report and plans as made were always on the lines of the Gov- 
ernment or Connelly survey, on which the lines were originally en- 
tered and sold by the Government of the United Stotes. In this last 
report I have omitted any allusion to the Gorlinski survey and con- 
fined myself strictly to the Connelly survey. 

Of the Connelly survey I identified an original corner, being an 
iron post, and this was the starting point of my survey, on the left 
bank of the Grand Caillow. I identified another point of his survey, 
on the right bank of the same bayou, as another starting point. I 
also identified the 4th-mile corner on the northern boundary of the 
township, also of Connelly survey. 


Redirect : 

My present survey establishes the N. E. corner of township 20, as 
I understand Connelly to have done, but it leaves the same jog in 
the east meridian line as shown in my first report and maps. The 
jog was oceasioned by a survey of the two townships from different 
starting points. I found the four-mile post from a reference to both 
Connelly’s and Gorlinski’s notes of survey. I did not ‘go to or find 
any of the four corners of the township. 


(Signed) BENJ. McLERAN, 
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87 Exhibit Offered by Complainants May 30, 1882. 
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U.S. Lanp Orrice, New OrvEANs, LA., 
September 28th, 1881. 


I hereby certify that the above-described tracts of land situated 
in sections 9th, 10th, 11th, 14th, 15th, 21st, 22d, 23d, 26th, 27th, and 
28th, in township 20 south of range 17 east, southeastern land dis- 
trict.of La., west of the Mississippi river, were selected for the State 
of Louisiana under the act of Congress of March 2d, 1849, and that 
such selections were approved by the Hon. Secretary of the Interior 
May 6th, 1852. 

(Signed) GEO. BALDY, Register. 


88 Defendant's List of Evidence. Entered & Filed Feb’y 5, 1883. 
United States Circuit Court, Eastern District of Louisiana. 


C. L. Powe tt et als. 
vs. a 8177. 


Gro. D. CRAGIN. 


1. Certified copy of Government plat of the survey of township 
20. 
2. Evidence of Geo. D. Cragin, Jr. 
ig Maurice Smith. 
" Rich’d Wilson. 
4. Admissions of complainant. 
5. Evidence of B. McLeran, taken on the 10th day of Jan’y, 1883. 
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Testimony for Defendant. 


Circuit Court of the United States, Fifth Circuit & Eastern District 
of Louisiana. 


©. L. PoweEty 
vs. No. 9177. 
GEORGE D. CRAGIN. 


Filed June 2, 1882. 
T. V. COUPLAND, D’y Clerk. 


89 United States Circuit Court, Fifth Circuit & Eastern District 
of La. 


C. L. PowEeti 
vs. No. 9177. 
GEORGE D. CRAGIN. 


Testimony taken on behalf of defendant, by consent, at the office of 
William Grant, Esqr., 3 Carondelet street, New Orleans, this 26th 
day of May, 1882. 


Present: William Grant, Esqr., for defendant; J. S. Whittaker, 
Esqr., for the complainants. 


MANUAL SMITH, sworn for defendant, says : 
By Mr. GRANT: 


Q. How old are you? 

A. I am over fifty years old. I was bred and born on the Grand 
Caillou bayou before I knew Mr. Cragin. 

Q. Where do you live? 

A. On the Grand Caillou. 

Q. Have you ever been on Bayou Four Points? 

A. Yes, sir; I have been down at almost every point that way. 

Q. Does that bayou run through the Dulac plantation ? 


Mr. Whittaker objects to the question as leading. 


A. Yes, sir. 
Q. Does or not that bayou run through the Dulac planta- 
tion ? 
90 A. It runs through, but there is a kind of dam—a sort of 
filling up. 
Q. Do you know who had possession of the Dulac plantation be- 
fore Mr. Craigan went there ? 
A. Yes, sir; Mr. Pelton, the man that raised me. He was my 
boss before the war. 
Q. Do you know when he took possession first? 
7—300 
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A. When I come to my recollection he had charge of the planta- 
tion. He had my mother. He bought her. He was the only man 
that had anything to do with it until Mr. Craigan bought it. 

Q. How far back can you remember? 

A. Well, about the time when the war was in rank poison. They 
had taken Port Hudson. I was twenty-four years of age then. I 
had a brother killed at Port Hudson. 

Q. Were you born on the Dulac plantation ? 

A. Bred and born, yes, sir. I don’t know any other place except 
by driving through the country. That is my natural home. -After 
I came from the army I went back there. 

Q. Who owned it, as far as you can remember, since you were a 
small boy ? 

A. Mr. Pelton owned it. 

Q. And Mr. Craigan succeeded him ? ; 

A. Yes, sir; he was the only man I knew to have anything to do 
with it. Mr. Pelton raised me‘ and I have been working for Mr. 
Craigan ever since. 

Q. Are the lands on each side of the Bayou Four Points culti- 
vated ? 

A. Yes, sir. 

Q. Who is it cultivated by ? 

A. Mr. Pelton cultivated it when he had some poor people. 
91 They just lived upon it in little places down as far as John 
Cenac. I had charge of the teams that were cutting wood. 

Q. Then, it was cultivated in patches as far as Cenac’s, from Bayou 
Four Points? 

A. Yes, sir. 

Q. For how many years ? 

A. Well, it comes to my recollection poor people had settled down 
there now and again. He just told them they could liveon it. He 
did not charge them any rent, but to cut wood. I know Mr. John 
Cenac cut wood there. He had a lot of orange trees. 


Mr. Whittaker objects to the above testimony as hearsay. 


Q. Mr. Pelton had orange groves planted there ? 
A. Yes, sir; he told me he sold them out, but that I don’t know. 


Mr. Whittaker objects. 


Q. Where does Mr. Cenac live? - : 

A. On the lower part of the plantatation Dulac. I think he is 
on the line of the plantation. 

Q. What do you call the lower line ? 

A. The south end. 


Cross-examined by Mr. WHITTAKER : 


Q. Have you ever been on the Bayou Salé? 

A. Yes, sir; as often as I have fingers and toes. 

Q. When you go to that bayou what direction do you go by—east 
or west? I mean Four Points. 

A. You go to the west. 
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Q. Do you know where Bayou Lacere is? 

A. Yes, sir; | hauled many a lot of corn from there. 

Q. If you were going from Bayou Four Points what direction 
would you take to get to Bayou Lacere ? 

A. I would go to the east. 
92 Q. Have you ever been on the Bayou Gracie? 
A. What Bayou is that? 

Q. Have you ever been on Bayou Gracie ? 

A. | am not acquainted with that bayou; I do not know but 
three bayous—Grand bayou, Bayou Lacere, and the Bayou Salé, 
and the Bayou Four Points. 

(. How far did you ever go down the Bayou Four Points? 

A. | went there as far as there were any lands to cultivate. 

(). Did you ever go down to where it empties ? ° 

A. ‘To where it empties into the sea? 

Q. Have you ever been at that point where the two bayous come 
together—the Bayou Salé and the Bayou Four Points? 

A. No, sir; I have not. 

Q. Do you know a place known as the Turnip Patch ? 

A. In what direction ? 

Q. Do you know such a place as “ Turnip Patch,” on the Bayou 
Four Points ? 

A. I know a place where they used to have a turnip patch. 

(). Where is that at? 

A. Two plices we had a turnip patch; one on the Bayou Saléand 
the other down in the east fork, where Bob Long lived. 

Q. Did you know the Greys, a colored family that lived there? 

A. No, sir; I don’t know any such name as that. I know there 
were some white people down on the Grand Caillou by the name of 
Grey. 

(. Do you know where Mr. Ozie first moved there? 

A. Yes, sir. 

©. Where was that? 
93 A. That was down towards the Four Points. 
Q. What point is that? 

A. It is right on the road as you go to the Four Points, just this 
side of Mr. John Cenae. 

(). Ilow far is it from the fields they first began to cultivate before 
he went to this place of Craigan ? 

A. Well, if I went to work and try to tell you how many feet I 
could not do it, but from my judgment, from the way he cultivated 
there up to the time Mr. Craigan cultivated it, it was about two acres, 
as near as I can come to it. 

Q. Did Mr. Ozie do any clearing in these two acres? 

A. Well, there had been men down there clearing a little, but I 
cannot say that he done so much. I know there was some clearing 
done before he went there. 

Q. And you don’t know what he did? 

A. No, sir; it slipped from my memory. 

Q. When did Mr. Ozie go there? 

A. I don’t remember what month or year. 
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Q. How many years ago? 

A. You mean the old man? 

Q. Yes. 

A. I believe between two and three years ago. 

Q. Had there been any lands cleared by anybody else when he 
went down there? 

A. Yes, sir; I told you that first there were little patches where 
the poor people lived—little garden spots. ‘There was a man went 
there, a white man; I don’t remember his name. _ 

94 -Q. What other man went down there besides the white man 
that had the garden spot? 

A. I don’t know. 

Q. Do you remember when Mr. Ozie crossed the Bayou Four Points 
and cleared up the land? 

A. That was on the bayou that he did cross to clear up. There 
was a piece there in cultivation, and he fell down below that he 
cleared up and never made a crop. He planted cane and corn that 
year. 

Q. As to Mr. Ozie—is he the overseer or manager of Mr. Craigan? 

A. No, sir; he was hired the same as I was; he was a man that 
rented the land. 

Q. What were the terms upon which he took the lands? 

A. I do not know; that was not my business. I did not ask him 
about that. 

Q. Have you ever been on the Bayou Sale? 

A. Yes, sir. 

Q. How do they travel on that bayou? 

A. You can travel on both sides of the bayou, and on each side of 
that bayou there are good lands? 

Q. How do you travel-on the bayou ? 

A. At some places you can get along with a little pirogue, but 
you get an outlet into the lake. 

Q. How do they travel on the Bayou Four Points? 

A. The same way; sometimes you can travel on a small boat. 

Q. Is Bayou Four Points larger than Bayou Salé or not? 

A. It is larger. . 

Q. Which is the largest? 

A. The Bayou Four Points is the largest. The Bayou 
95 Lacere is a little bayou that does not amount to anything. 
@. Where is Bayou Gracie situated ? 

A. I do not know; I am not acquainted with that bayou. 

Q. Have you ever travelled on the Bayou Lacere in a pirogue? 

A. No, sir; I just went along the road on horseback. 


RicHARD WILSON, a witness produced, sworn, and examined for 
defendant, says : 
By Mr. GRAnt: 
Q. Where were you born and where do you live now? 
A. I was born in Norfolk county, Virginia. I was brought here 
by Mr. Pelton when I was sixteen years of age, and I am up there 
until to-day. 


—- 


- 
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Q. How old are you ? 

A. I think about sixty-five years. 

Q. Are you acquainted with the Dulac plantation ? 

A. Yes, sir; I am. 

Q. Who owned the Dulac plantation when you went there? 

A. A gentleman named John Pelton. 

©. Who succeeded him ? 

A. Mr. George Craigan. 

Q. Do you know the Bayou Four Points ? 

A. Yes, sir. , 

Q. Does that bayou'run through the Dulac plantation ? 

A. No, sir; not all the way through; it is a kind of a stopped-up 
stream; it does not run through exactly. 

Q. It is on the Dulac plantation ? 
96 A. Yes, sir. 
. Do you know the place called Cenac’s? 

A. Yes, sir; | am well acquainted with it. 

Q. Where is his place located—on the upper or lower line of the 
Dulac plantation ? 

A. On the lower line. 

Q. Is the land on Bayou Four Points in cultivation from the 
sugar-house down to Cenac’s. 

A. Not altogether, but in placesand spots the creoles have settled 
upon it. 

Q. Who gave them permission to settle upon it? 

A. Mr. Craigan. He must have given them permission, because 
they were his lands. 

Q. How long have these patches been in cultivation, as near as 
you can remember? 

A. I cannot state exactly how long—one or two years. Almost 
every year somebody comes down there and puts up a little shanty, 
and so on. 

Q. Have they continued to cultivate from the time you first went 
there? - 

A. No, sir; not when Mr. Pelton bought me. There was not any 
opening, only those that he opened. I was chopping wood for him 
as far as Cenac’s. 

Q. Do you know whether Mr. Pelton planted any orange groves 
on the bayou ? 

A. Ido not know whether he planted them or not, but he gave 
permission to people there to plant them. ‘There was a poor man 
by the name of Ned to whom he gave permission to plant orange 
trees or any kind of trees he had a mind to. 


97 Cross-examined by Mr. WHITTAKER: 


Q. How old are you? 

A. Sixty-five, I think—from the time I came to this country. I 
wus sixteen years of age when I left my natural home where I was 
born. 

Q. Were you present when Mr. Pelton gave permission to any- 
body to occupy these lands that you describe? 
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No, sir; I did not say I was present. 
You did not hear him give such permission yourself? 
No, sir. 
You say it was about two years ago or a year or two since they 
began to go down there and cultivate; were not some people there 
before that time cultivating lands ? 

A. Well, there may have been some few down there before that. 

Q. Can you mention any one that was there ? 

A. No, sir; I do not know any of these. creoles. I know there 
was a good deal since that time. 

Q. Do you know when Mr. Ozie went down there? 

A. Yes, sir. 

Q. How long ago was that? 

A. I think, about two or three years. 

Q. You say there has been a great deal of cutting of wood ; where 
has that wood been cut ? 

A. I have cut wood down on the Four Points myself. I got per- 
mission from Mr. Pelton, who owned it at that time. 

Q. How far down the bayou did you go? 


gore 


A. I don’t know how to measure it. [ do not know exactly the 


distance I went, but I went as far as I could go. Mr. Cenac 
98 knows more about the distance than I do. 
Q. Do you know where the Bayou Salé is? 

A. Yes, sir. 

Q. In what direction does it lie from the Bayou Four Points ? 

A. It lies east. 

Q. Do you know where the Bayou Lacere is? 

A. It is west from the Bayou Sale. 

Q. What bayou lies between Bayou Four Points and Bayou Lacere, 
runnning in the same direction south ? 

A. Between the Bayou Four Points and Bayou Lacere there is the 
Bayou Salé on the opposite side. 

Q. Do you know Grand bayou ? 

A. I do not know that; there may be different ways of calling it, 
but I do not know it by that name. 

Q. Do you know Posey, the Indian ? 

A. Well, I have heard of him, but Iam not acquainted with him. 

Q. Do you know where he lives ? 

A. I don’t know whether he lives at Bayou Four Points or Bayou 
Lacere. I am not acquainted with him. 

@. You spoke of an orange grove; who occupied that orange 
grove that Ned planted? 

A. Mr. Cenac is living on the ground where it was. 

Q. Whose land is that? 

A. Mr. George Craigan’s. 

Now? 

A. Well, Mr. Pelton owned it, and Mr. Craigan next. I know Mr. 
Craigan owned it when he bought me. 

Q. Is that above or below the Cenac sugar-house ? 

A. I have not been there since he put up his sugar-house. 
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99 Q. Do you know Gracie bayou? 
A. No, sir; not by that name; there may be such a bayou, 
but not of that name. 


GrEoRGE D. CrRAIGAN, sworn for the defendant, says : 
By Mr. Grant: 


Q. Are you related to George D. Craigan, the owner of the Dulac 
plantation ? 

A. Yes, sir. 

Q. How long have you known the Dulac plantation ? 

A. Since 1870 or 1871. 

Q. State whether you were present when the transfer of the plan- 
tation was made to your father. 

A. No, sir; I was not. 

Q. When did your father go into possession of it? 

A. I think in the spring of 1872 or the winter of 1871. 

Q. Are you acquainted with all the lands cultivated on that plan- 
tation ? 

A. Yes, sir; I am. 

Q. How did you become acquainted with them ? 

A. Through the maps that we had in our possession and the title 
deeds. 

Q. Did you go over it? 

A. Yes, sir; most of it. 

Q. Who had the management of the place in the absence of your 
father? 

A. I myself. 

Q. Are you acquainted with the Bayou Four points? 
100 A. Yes, sir. 
Q. What is the character of the lands on each side of that 

bayou ? 


Mr. Whittaker objects, because the patent granting the swamp 
lands, under which the complainants hold, cannot be impeached by 
showing that the lands conveyed be not swamp lands, under the 
decision in the 3d of Otto, page 169. 


A. It is high tillable land. 
Q. Are these lands subject to overflow ? 


Mr. Whittaker objects. ’ 


A. Not on the immediate banks. 
Q. What is the average depth of the tillable land on each side of 
the bayou ? 


Mr. Whittaker objects for the reasons above stated. 
A. It varies; in some places it is two acres and in some places it 
runs in ridges ten or fifteen acres. 


Q. Do you know the place called Cenac’s ? 
A. Yes, sir. 
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Q. Where is that located ? 
A. It is on our southern line. 


Mr. Whittaker objects as being not sufficienfly definite. 


Q. State whether you have had lands lying on the Bayou Four 
Points between Cenac’s and your sugar-house under cultivation or 
rented out since the purchase of the plantation ? 

A. We have; it has not been under cultivation all the time, but 
itis now. They have not been so all the time; the lower end of 
that land has been in cultivation since we have had it, adjoining 

Cenac. 

101 Q. Is your sugar-house above or below the line of sec- 
tion 15? 

A. It is above. 

Q. By what right do the present occupants of the land on each 
side of the Bayou Four Points hold possession ? 

A. By leases from my father and myself. 

Q. As to Mr. Ozie; it has been stated he occupies a portion ? 

A. He did occupy, but not now. 

Q. By what right? : 

A. He had a lease; he was cultivating the land on shares. 

@. Do the other leases hold under a cash rent or on shares? 

A. A cash rent. 

Q. Has any other person during your occupancy occupied or at- 
tempted to occupy a portion of these lands ? 

A. No, sir. 7 

Q. What is the distance from your sugar-house down to Cenac’s ? 

A. About three miles anda half. _ i 

Q. Do you know whether the Bayou Four Points is sometimes 
called the Bayou Gracie ? 

A. Yes, sir; it is sometimes called the Bayou Gracie, and I believe 
it is so called on some of the maps. 

Q. Is there any other bayou running south through the Dulac 
plantation ? 

A. There is a bayou called the Bayou Platte that runs through 
there from Bayou Lacere to Bayou Four Points. 

Q. About how high up on the section ? 

A. It runs through the land occupied by Cenac; it runs through 
the Dulac plantation, but it is not on his line. 

Q. You think it connects the Bayou Four Points and the Bayou 

Sale? 

102 A. Yes, sir; it isa connecting bayou. I have not been 
out on it in a boat, but it runs more west than south. 
Cross-examined by Mr. WHITTAKER: 

Q. This last bayou that you have mentioned, what does it empty 
into? 

A. I think it runs into the Bayou Four Points. I only know 
about the land on horseback. 

Q. Did you ever go to its mouth ? 

A. No, sir. 
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So you can not tell? © 

No, sir. 

You spoke of having given a lease to Mr. Ozie ? 

Yes, sir. 

. When did you give that lease to him ? 

. I think it was in 1877 or 1878. 

ag gave a lease also to a man by the name of Cenac ? 
iN O. 

What time did you give that lease ? 

A. The first lease was given by my brother, and I continued his 
ease. 

Q. State when you gave him the lease. 

A. He had the lease when he came there in 1877. I do not 
know that personally, and I renewed the lease, or my father. 

Q. How long had his lease been running when it was renewed ? 

A. I cannot say, but to the best of my belief I think it was made 
in 1871. 

Q. You think it was? 

A. Yes, sir. 
103 Q. Can you produce that lease? 
A. Yes, sir; I believe I can. 

Q. Which side from the Bayou Four Points lies the Bayou Sale? 

A. To the east. 

Q. Which side does the bayou known as Lacere lie ? 

A. To the west. 

Q. Which side of the Bayou Four Points lies the Bayou Platte? 

A. West of the Bayou Four Points. 

Q. Do you know how far west of the Bayou Four Points it is? 

A. No, sir. 

Q. Is that Bayou Platte of any considerable size? 

A. No, sir; a small bayou. 

Q. Are noi all these comparatively small bayous? 

A. Yes, sir. 

Q. The Bayou Dulac is a large bayou ? 

A. Yes, sir. 

Q. It is away to the west of these bayous that you describe? 

A. The Bayou Dulac is north and the Grand Caillou is west. 

Q. Did you not state something about carrying sugar through this 
Bayou Platte ? 

A. No, sir. Mr. Cenac shipped some of his crops that way, and I 
always though 1t that it was the connecting bayou between the Bayou 
Four Points and Bayou Lacere. 

Q. Have you ever followed out the two bayous known as the 
Bayou Four Points and the Bayou Sale—that is, by going in witha 
boat or canoe and following it to the outlet? 

A. No, sir; not to the outlets, but below our plantation. 

Q. You don’t know whether the Bayou Four Points enters 
104 into the Bayou Four Points or the Bayou Salé? 
A. No, sir. 
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Admissions of Complainants. Offered by Defendants May 30, 1882. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. Powk tt ef als. 
vs. No. 9177. 


GEORGE D. CRAGIN. 


Complainants admit patents issued from the United States at the 
dates and for the several tracts of lands described in the defendant’s 
answer, and that defendants acquired title to said land by chain of 
conveyances from the original patentees. 

They further admit that the land claimed by them was donated 
to the State of Louisiana by the act of 2 March, 1849, and that their 
grantor acquired title from the State of Louisiana at the date alleged 
in their bill. 3 

(Signed) J. S. WHITTAKER, 


For Complainants. 
(Here follows map marked p. 105.) 


1054 The foregoing is a true copy of a map offered May 30, 1882, 
by defendant in suit No. 9177, U.S. district court La., C. L. 
Powell et al. vs. Geo. D. Cragin, by me made this day, August 17th, 


1885. 
BENJ. McLERAN, 
No. 107 Thalia St., N. O. 


106 Letter from Hon. Jno. Wilson. 
United States Circuit Court, Eastern District of Louisiana. 


C. L. Powe. ef als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


GENERAL LAND OFFICE, June 27th, 1855. 


Wm. J. McCulloh, Esq., surveyor general of Louisiana, Donaldson- 
ville, La. 

Sir: For the purpose of enabling us to confer respecting the sur- 
veys, resurveys, and “ new proposed surveys” designated in Table C, 
which accompanied your last annual report, there are herewith 
transmitted, as per list inclosed, diagrams of such of those town- 
ships as are here on file (a printed blank form being used for the 
purpose), on which have been colored particular tracts of land which 
have been sold or in any other manner disposed of in said town- 
ships and ceased to be the property of the United States. 

The confusion and complication existing amongst the Louisiana 
surveys is lamentable. Surveys and resurveys of the same town- 
ships exist wherever the resurveys themselves are in dispute. 


A 
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Witness, amongst others, the recent case of township 14, S., R. 
8 & 9 E., alluded — in your letter of 11th May last, and there is no 
donjecturing the extent to which such developments may con- 
tinue to be made. The exhaustive variety of duties and details con- 

tinually engrossing the time and attention of the limited 
107 force in the division of surveys in this office in its relation to 

the numerous surveying districts, new and old, render it ut- 
terly impossible here to enter into all the details of such complica- 
tions. ‘he making of resurveys or corrective surveys of townships 
once proclaimed for sale is always at the hazard — interfering with 
private rights, and the question remains as to what is best to be 
done in such cases; whether to stay further proceedings in making 
resurveys or suffer them to go on at the hazard of interfering with 
private rights and thereby introducing new complications. No re- 
flections are designed to be cast upon any action of yours in the 
premises, but it is to be feared that were you to undertake all the 
surveying specified in the Table C aforesaid it might be at imminent 
hazard (judging from all past action in the State) of introducing new 
embarrassments while honestly aiming to correct evils of the past. 
A resurvey, properly considered, is but a retracing with a view to de- 
termine : and establish lines and boundaries of an original survey. 
No provisions of law exist on’ the subject, but it has been assumed 
that where circumstances render them indispensably necessary it 
was lawful to make such retracings; but the principal of retracing 
has been frequently departed from where a “ resurvev ” (so called) 
has been made, and new lines and boundaries have often been intro- 
duced mischievously conflicting with the old, and thereby affecting 
the areas of tracts which the United States had previously sold and 
otherwise disposed of. 

Among the thirty-one township diagrams herewith transmitted 
(which are all found here on file of those enumerated in your Table 
C) you will perceive the large extent to which individual rights 

might be interfered with by undertaking resurvey of 
108 them. Where much complication exists in the old work it 

‘an hardly be expected to stand the test of severe scrutiny as 
to how far corrections ought to be made at the present time, and, as 
a general rule, it is deemed Lest, in view of the principles established 
by the act of llth February, 1805, that old work should be per- 
mitted to stand in doubtful cases, provided it creates no essential 
wrong, private or public, however much it may fail to undergo the 
test of rigid examination, rather than to incur what may likely prove 
evil consequences attending corrections. Hence, out of abundant 
‘aution, this office cannot feel warranted in sanctioning resurveys 
or corrective surveys of lands in townships wherein sales and appro- 
priations of lands have been made without requiring a special state- 
ment setting forth particular reasons clearly and satisfactorily show- 
ing the absolute and indispensable necessity now existing for a re- 
survey or corrective survey in such township without referring to 
any former reports for explanations heretofore made by your prede- 
cessors in regard to the same matters in former years. By this 
method the more recent experience which your office may have ac- 
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quired in regard to the character of the surveys in those townships 
will be set forth with the former in one entire exhibit for each town- 
ship without referring to series of former reports for particulars. 
Very respectfully, your ob’t servant, 
(Signed) JOHN “WILSON, 


Commissioner. 


SURVEYOR GENERAL’s Orrice, District oF LOUISIANA, 
109 New Orveans, Nov. 18th, 1881. 
I certify the foregoing to be a true copy from the original 
on file in this office. 
(Signed) O. H. BREWSTER, 
Surveyor General La. 


Order. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. November Term, A. D. 1882. 


New Or Ens, Tuespay, 27 Day of February, 1885. 
Court met pursuant to adjournment. 
Present: Honorable E. C. Billings, district judge. 


C. L. Powe tt et als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


Ordered, That the ruling on yesterday confirming the report of 
Surveyor McLeran be treated as an announcement to be dealt with 
on final decree, and that complainants be notified thereof. 


CrERK’s OFFICER. 


I certify the fregeing to be a true copy from the original record 
in this office. 
Witness my hand and seal of said court, at the city of New Orleans, 
this 27th day of February, 1883. 
[SEAL. | (Signed) T. V. COUPLAND, D’y Clerk. 


110 Decree Confirming Report of Surveyor. Entered and Filed 28 
March, 1885. 


United States Circuit Court, Eastern District of Louisiana. 


C. L. Power ef als. 
vs. No. 91 
GeorRGE D. CRAGIN. 


This cause came on to be further heard at the time, and was — 
argued by counsel; and thereupon, upon consideration thereof, it is 
ordered, adjudged, and decreed as follows, to wit: 

That the report of the surveyor, Benjamin McLeran, be confirmed, 
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and that the bounds and limits between the lands of plaintiffs, C. L. 
Powell et als., and defendant, George D. Cragin, be determined and 
fixed as follows: To begin at the half mile point between sections 
ten and eleven of township twenty, range seventeen east, said point 
having been fixed by courses and distances of the approved Govern- 
ment survey made by Connelly, and measured from an identified 
int in the aforesaid survey on the banks of the Bayou Grand Cail- 
ome and from the half mile point thus established between sections 
ten and eleven of above township and range thence west twenty 
chains; thence south forty chains, through said section ten, eighty 
chains, through section fifteen, eighty chains, through section 
- twenty-two to the end of the line of demarcation between the tracts 
of plaintiffs and defendant, separating the tract of plaintiffs, con- 
sisting of east half of the south end quarter in section ten, the east 

half of the east half of section fifteen, and the east half of the 
111 east half of section twenty-two, from the lands of said defend- 

ant in said sections ten, fifteen, and twenty-two; and it is 
further ordered that all costs incurred in this cause be equally 
divided between the plaintiffs and the defendant. 


(Signed) EDWARD C. BILLINGS, Judge. 


Motion for Appeal. Entered and Filed 30 March, 1885. 
United States Circuit Court, Eastern District of Louisiana. 


C. L. PowEetu et als. 
vs. No. 9177. 
GEORGE D. CRAGIN. 


On motion of Rouse & Grant, solicitors, and suggesting that there 
is error in the final decree herein rendered against the defendant on 
the 28th day of March, 1885, to his prejudice, it is ordered that the 
appeal be allowed the defendant from said final decree, with super- 
sedeas, upon his giving a proper bond in the sum of $1,000.00, re- 
turnable to the Supreme Court of the United States on the 2d Mon- 
day of October, 1885. 


Bond for Appeal. Filed May 1st, 1885. 


112 UNITED STATES OF AMERICA: 


United States Circuit Court; Eastern District of Louisiana. 


C. L. Powe tt ef als. 


vs. No. 9177. 
GEORGE D. CRAGIN. ° 


Know all men by these presents that we, George D. Cragin, as 
principal, and Walter Pugh, as surety, are held and firmly bound, 
jointly and severally, unto Christian L. Powell, Joseph Ayo, and 
Ludger Gaidry in the sum of one thousand dollars, lawful money of 
the United States of America, to be paid to the said Christian L. 
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Powell, Joseph Ayo, and Ludger Gaidry, heirs, executors, adminis- 
trators, and assigns; for which payment, well and truly to be made, 
we bind ourselves and each of us, by himself and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals and dated the 29th day of April, in the year 
of our Lord eighteen hundred and eighty-five. 

Whereas the said George D. Cragin, having heretofore, to wit, on 
the — day of , 187-, “taken an appeal to the Supreme Court of 
the United States from and to reverse the decree rendered on the — 
day of , 18—, by the circuit court of the United States for the 
fifth circuit, holding sessions in and for the eastern district of Louisi- 
ana, in the suit of Christian L, Powell, Joseph Ayo, and Ludger 
Gaidry, No. 9177 of the docket thereof : 

Now, the condition of the above obligation is that if the above- 
bounden George D. Cragin shall prosecute his said appeal to effect 
and shall answer all damages and costs if he shall fail to make good 
his plea, then this obligation shall be void; otherwise, to remain in 
full force and virtue. 


(Signed) G. D. CRAGIN. 
WALTER PUGH. 


Signed, sealed, and delivered in the presence of— 
WM. GRANT. 


Bond accepted May Ist, 1885. 
(Signed) DON A. PARDEE, Judge. 


113. Uwnrrep States or AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 


CLERK’S OFFICE. 


I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby 
certify that the foregoing 112 pages contain and form a full, com- 
plete, true, and perfect transcript of the record and proceedings had, 
together with all the evidence adduced, on the trial of the case of 
C. L. Powell et als. vs. George D. Cragin, No. 9177 of the docket of 
the said cvurt. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 22 day of August, A. D. 1885. 

[Seal of the U.S. Circuit Court for the 5th Circuit, Eastern District of La. ] 


E. R. HUNT, Clerk. 


I, Don A. Pardee, United States judge for the eastern district of 
Louisiana, do certify that Edward R. Hunt, whose name is signed to 
the above certificate as clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, was, at the 
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time of signing said certificate and is now, the clerk of said court ; 
that said certificate is in due form of law, and that full faith and 
credit are due to his official attestations as such clerk. 


Given under my hand, at the city of New Orleans, in said dis- 
trict, this 22 day of August, A. D. 1885. 


DON A. PARDEE, Judge. 
Endorsed on cover: E. Louisiana C.C. U.S. No. 300. George 


D. Cragin, appellant, vs. C. L. Powell e al. Filed September 21, 
1885. 


Supreme Court of the United States. 


OcToBerR TERM, 1888. 


No. 4I. 


GEO. D. CRAGIN, AppeLLanr, ' 
versus 


C. L. POWELL Et Ats., APPELLEEs. 


J. D. ROUSE, 
WM. GRANT, 
Counsel for Appellant. 


L. GRAHAM & GON, PRINIERS, iv! 
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Supreme Court of the United States. 
OcToBER TERM, 1888. 


No. 4f. 


GEO. D. CRAGIN, AppeELLanr, 
versus 


C. L. POWELL ET Ats., APPELLEES. 


THE PLEADINGS. 


Suit was filed in the Nineteenth Judicial District Court 
for the parish of Terrebonne, State of Louisiana, by 
Christian L. Powell, Joseph O. Ayo and Ludger Gaidry, 
owners of the east half of the southwest quarter of sec- 
tion ten, the east half of section fifteen, the west half of 
the southwest quarter of section fourteen, the east half of 
the east half of section twenty-two, and the west half of 
section twenty-three, all in township twenty, south of range 
seventeen east, Containing 635.58 acres, against Geo. D. 
Cragin, tor the purpose of establishing the boundary line 
between the above lands and those of said Cragin. 

The material averment of the petition filed in the cause 
is, ** that the boundaries between the property of the pe- 
titioners aforesaid and that of the contiguous property of 
said Cragin have never been determined since the propri- 
etorship of the petitioners commenced; and if thebounds 
have ever been formerly ‘fixed they are no longer to be 
seen, and these petitioners desire to compel the said Geo. 
D. Cragin to fix the limits,”” etc. 

The prayer is that judgment be rendered fixing the lim- 
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its and compelling defendant to deliver possession of the 
lands claimed unto the plaintiffs. _ On the 3oth day of 
June, 1880, Cragin filed his petition and bond for the re- 
moval of the cause to the Circuit Court of the United 
States for the District of Louisiana, on the ground of di- 
verse citizenship. On the 12th of July following an order 
of removal was granted by the judge of the State court. 
Record, pp. I-7. 

The record was duly filed in the circuit court, and onthe 
19th day of November, 1880, it was ordered, on the mo- 
tion of Cragin’s attorneys and after argument, that the 
cause be proceeded with as one in equity. R., p. 8. 

Thereupon the defendant specially demurred to the 
petition, on the ground that the lands alleged to be con- 
tiguous to those of plaintiff's were not described. R., p. 8. 

The demurrer was sustained, with leave to complainants to 
file defendant's deed for such lands. This was done, but 
otherwise no amendment was made. R., p. 9g. 

The defendant then answered, alleging that he and 
those through whom he derived his title had possessed 
the lands included in his deed by well-defined boundaries 
for more than thirty years, and that it was not necessary to 
fix the boundaries. R., p. 14. 

Thereupon the court, on motion of counsel for com- 
plainants, appointed Benjamin McLaren, a surveyor, to 
make a survey of the property for the purpose of fixing 
a boundary. R., p. I5. 

McLaren reported the result of his survey, with maps, 
etc., showing the situation of the property according to 
his theory, which will be found in the record, from page 
16 to 28. Opposition to his report was duly filed by the 
defendant, and the defendant also amended his answer, 
alleging as follows: 
1st. That the lands of the respondent, as well as those 
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Claimed by complainants, formed parts of the subdivisions 
of township No. 20 of the public domain of the United 
States according’to the official survey, and that respond- 
ent’s vendors purchased a portiou of hisland from John 
Bach, to whom patents issued on the rgth day of July, 
1844; a portion from Wm. Craig Mylene, to whom patents 
issued on the Ist day of February, 1840, and a portion 
from Elisha Stevens, who acquired the same by patent, 
December 6th, 1844. 

2d. That complainants acquired their lands from the 
State of Louisiana, to whom the same had been granted 
by donation trom the United States, as swamp land, under 
the act of March 2d, 1849. 

3d. That respondent’s lands were noted on the town- 
ship map as located on Bayou Four Points, and were pat- 
ented as so located, and as being above overflow and fit 
for cultivation ; while those donated to the State of Louis- 
iana, and since purchased by complainants were desig- 
ignated as swamp lands, unfit for cultivation. 

4th. That said patentees, through whom respondent 
acquired his lands, went into possession thereot about two 
years prior to the issuance of said patents under valid en- 
tries; and that they and their grantees, -including re- 
spondent, have ever since continued to occupy and culti- 
vate said lands; that their possession has been open, 
public and undisputed, in good taith, as owners under just 
titles, for more than thirty years prior to the bringing of 
this suit, and that they are protected by the prescription 
of ten and thirty years. 

5th. Respondent is advised that complainants claim 
there is an error in the original survey, which, if cor- 
rected, will place complainants’ lands where those of this 
respondent are located under the original survey, thus giv- 
ing them the high lands now occupied by respondent, in 
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jieu of the swamp lands purchased from the State by com- 
plainants. 

6th. That in 1849 the United States government began 
a system of resurveys of townships, west of the Mississippi 
river, on account of alleged errors in the original survey, 
but that the work was discontinued when it reached town- 
ship twenty, it being deemed best not to disturb persons in 
possession on account of such errors. 

7th. That if complainants’ lands are located on said 
bayou then they were not swamp lands, and did not pass 
to the State of Louisiana under the act of 1849. 

8th. That respondent’s lands, being held and claimed 
by his grantors at the date of the passage of the act ot 
1849, were excepted from ‘the grant to the State by the 
second section of such act. R., p. 22. 

Replication was duly filed and the cause put at issue. 

THE EVIDENCE. 

The report of McLaren shows that the property of the 
complainants consists of a strip of tidal-overflowed land, 
patented to Samuel Wolf, by the State of Louisiana, in 
1878, bounded on the west and north by property of de- 
fendant, patented to Morris Bach by the United States; and 
that both titles call for areas in accordance with the plat 
and field notes,of G. F. Connolly, made in 1837. 

It further appears that these original surveys were so 
erroneous that in 1848 the surveyor-general instructed 
Thos. H. Weightman to make an examination of the whole 
matter. Pursuant to his commission Weightman recom- 
mended a resurvey of the work done by Connolly and others. 
A resurvey was accordingly begun by Joseph Gorlinski 
in the townships above and continued down to the north- 
ern line of township twenty, in which are situated the lands 
in dispute. 

But here the system of resurveys was discontinued, 
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solely because ** the confusion and complications existing 
amongst the Louisiana surveys,’’ developed up to that 
time, threatened to affect the area of tracts of land al- 
ready sold by the United States, and to thus disturb vested 
rights, the commissioner of the land office declaring, in a 
letter to the surveyor-general of Louisiana, that ‘ there is 
no-conjecturing the extent to which such development may 
be made.’’ See hisletter, R., p. 58. 

McLaren further reports that he ran preliminary lines 
in order to find marks of an old line of agreement with the 
topographical teatures of the map, but that he utterly failed 
to find any section-coraer or trace of any line that had ever 
been run to accord with any map. Failing to discover any 
traces of the official survey he next proceeded to examine 
the lines of section 37, asrun by Gorlinsk1i in his resurvey 
of township 19 above. He then proceeded to lay off the 
subdivisions of township 20 and to locate the lands in 
dispute, but all his lines were-drawn from Gorlinski’s 
resurvey of township 1g, based solely upon the mile- 
posts established at the southern limit of that township, 
See report, R., p. 16. 

Map No. 1, at page 22 of the record, shows the details 
of the survey, and map No. 2 the location of the lands of 
Cragin, according to the government survey, and of the 
complainants’ land according to the present survey. 

By the Gorlinski survey, which is followed by McLaren 
the eastern tier of sections of township 29 lose fully one- 
half of the area given them in the official plat. 

By the official survey Bayou Four Points passed through 
Cragin’s lands in sections 15 and 22; by the McLaren 
survey it is made to pass through complainants’ lands in 
sections 14 and 23. 

In his testimony McLaren says that he failed to find any 
marks of the original northern boundary of township No. 
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20, but located it where the field notes of Connolly showed 
it should be; yet he says (rec., p. 43) that he does not 
know how may chains the line of the township extended 
east or west of Bayou Four Points, and he admits that he 
used Gorlinski’s field notes and not those of Connolly. 

He did not establish the eastern or western terminus of 
the township. 

In his opinion it is doubtful if Connolly made a real sur- 
vey of township 20. The witness admits that he was guided 
by the theory of Gorlinski in his corrective resurvey of the 
township above, and that according to that theory town- 
ship 20 would lack half a mile of being six miles square, 
thus leaving a deficiency of half a mile to be taken from 
the east side. 

From this evidence the court was not satisfied with the 
report and recommitted the matter to the surveyor. R., 
PPp- 41-7- 

McLaren accordingly made a supplemental report, ac- 
companied by maps, as found at pp. 27-28 ot the record. 

In regard to the last report he declares, when examined 
as a witness, that the same was made from the field notes 
of his first survey, he not having gone on the lands since, 
and that his former testimony as to the first applies to the 
last report. But he adds that his reports were based on the 
Connolly survey, and that he identified an original corner, 
an iron post and another point on the right bank of 
Grand Caillou, also a four mile post. R., p. 47. 

The evidence of C. L. Powell relates mostly to the con- 
dition of the land in dispute as to cultivation. He admits 
that Cragin cultivates land both above and _ below that in 
dispute. Heclaims to have discovered the error in the 
township surveys while making a survey of the Dulac 
plantation for Mr. Cragin. R., p. 32. 

McLaren, at p. 42, says the greater portion of the land 
in dispute has been cleared and is under cultivation. 


a ata 


' 
ae 


ed 


7 


Manuel Smith, a witness for defendant, testifies that he 
is fifty years old, was born on Dulac plantation and that 
the lands on Bayou Four Points have been ‘cultivated by 
Pelton, who sold to Cragin, since he can remember any- 
thing. R., p. 49. 

Wood was cut off the land in Mr. Pelton’s time, and 
since then a part of the land has been cultivated, says R. 
Wilson, another witness. R., p. 52. 

Samuel Cragin says defendant has had the land on 
Bayou Four Points, to the extent of from two to five ar- 
pents, under cultivation for a distance of three miles from 
the sugarhouse to Cenas, below the land in dispute, since 
the purchase from Pelton, for the greater portion of the 
time, the lower end having been cultivated all the time; 
and that no one but defendant’s lessees has occupied any 
part of the land during that period. R., p. 55. 

Upon the pleadings and evidence the court confirmed 
the report of the surveyor and fixed the boundary thus es- 
tablished, and divided the costs of the proceeding. R.. 
p. 60. 


ASSIGNMENT OF ERRORS. 


1st. The court erred in confirming the report of the 
surveyor and fixing the boundary line as therein set forth. 

2d. The court erred in granting any relief to complain- 
ants upon a survey correcting alleged errors in the govern- 
ment survey, and divesting defendant’s possession acquired 
under the official survey by purchase trom the United 
states. 

3d. The court should have remitted the complainants 
to an action of ejectment at law to vindicate their claims, 
as the facts developed at the trial did not warrant relief in 
equity. 

4th. The court erred in awarding to complainants the 


high lands purchased by defendant in lieu of the swamp 
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lands, unfit for cultivation, acquired by them from the State 
ot Louisiana. 
sth. The court erred in not entertaining defendant’s 


pleas of prescription. 
ARGUMENT. 
[. 


The greater portion of the lands in the southern part of 
the State of Louisiana, bordering on the gulf, consists of 
trembling prairie, or marsh, and cypress brakes, at all 
times too wet for cultivation, and often covered with tidal 
waters or an overflow from the fresh water streams. Ex- 
tending inland from the gulf are bayous, which rise and 
fall for a great distance with the tides. By a deposit lett 
on the banks from this overflow a strip of land has gradu- 
ally been formed on each side of the bayous, which be- 
comes narrower near the gulf, in some instances not ex- 
ceeding two arpents in depth. This land is generally 
above overflow, and is the only portion of that region fit 
for cultivation or of any value. 

In 1837 a survey of township twenty, in the parish of 
Terrebonne, was made by one Connolly, a government 
surveyor, who returned a plat thereof into the office of the 
surveyor-general of Louisiana. The survey, as required 
by law, noted the existence of bayous, the character of the 
lands, etc. Relying on the information thus given, Morris 
Bach entered those parts of sections fifteen and twenty- 
two, and other subdivisions below, which appeared to be 
located on Bayou Four Points, and obtained a patent there- 
for from the United States in 1844. 

Except so far as they contained dry land fit for cul- 
tivation these lands were entirely valuless. He and his 
grantees have remained in possesion of the lands ever 
since, cutting wood from a part of them for the use of the 
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Dulac plantation and cultivating the rest. The present 
defendant came into possession of the lands at the time he 
purchased the Dulac plantation, January 31, 1870. 

In 1878 C. L. “Powell, who was then employed by Cragin 
to make a survey, discovered, as he thought, an error inthe 
government survey, whereby it would appear that the por- 
tions of sections 15 and 22, patented to Morris Bach, were 
not in fact located on Bayou Four Points, and he induced 
Samuel Wolf to purchase those parts of sections 14 and 
23, which in his opinion were entitled to usurp their loca- 
tion. Being placed on the government survey as swamp 
jands they had been certified to the State, and the acqui- 
sition was made for a small sum of money. Wolf then 
transferred his title to Powell and his associates, who 
bring this suit. 

It may be admittcd that the Connolly survey was what 
is called a mere paper survey, and in everv way erroneous, 
as were allthe surveys west of the Mississippi. Indeed, 
McLaren testifies that it is doubtful whether an actual 
survey of township 20 was ever made by Connolly. Cer- 
tainly the survey made by McLaren justifies this opinion, 
for, although he claims to have found where Connolly’s 
lines ought to be, they do not fit the township plat re- 
turned in the office of the surveyor-general in 1837. This 
plat gives a full township six miles square, whereas Mc- 
Laren finds, from points which he claims to have identified 
as those established by Connolly, notably the fourth mile- 
post, that there is a deficit on the east side of fully half a 
mile. 

We think, however, that he is in error in saying that he 
found any of Connolly’s lines or points of departure, for 
in his first report of the survey made to the court he dis- 
tinctly says that Gorlinski, who made a resurvey of the 
township above (19), claims to have identified the lower 
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(othicial) line of the lower front corner of the Louis Cos_ 
sier grant, and also to have found the old three-milepost; 
but that he (McLaren) ‘** failed to discover any traces of 
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the official survey.”” See report at pp. 16-78. 

In his supplemental report, at p. 27, he simply attempts to 
show by maps the location of the lands in dispute more 
clearly. 

In his testimony he says he did notfind the corner of the 
township boundary, but found two neighboring corners, 
one set by Gorlinski and the other by Connolly. The 
boundary by Gorlinski ran from the line, ** and trom this 
point I settled the township boundary.’’ (Record, p. 42.) 
But he does not explain what he meant by ** two neighbor- 
ing corners,’’ which certainly were not township corners. 

Again, he testifies that he established the boundary in 
the same place. Connolly's notes showed it should be by 
the outside points of Gorlinski and Connolly, but at the 
same time admits that he actually used Gorlinski’s notes, 
and does not recollect whether they agreed with those of 
Connolly. R., p. 43. 

Again, he says he made the survey according to the the- 
ory adopted by Gorlinski in township 1g. R., p. 45. 

Being recalled, after filing his supplemental report, he 
declared that he had made the new plats from his old sur- 
vey, and had not been on the ground again, and that his 
former evidence applied to his last report as well as the 
first. He adds that he found the four-milepost from Con- 
nolly’s and Gorlinski’s field notes. R., p. 47. 

It seems patent that the survey of McLaren was made up 
wholly from Gorlinski's notes, though it 1s quite likely that 
he also saw those of Connolly. 

He evidently took Gorlinski’s points as a basis of his 
survey, for if he had taken the official survey in the land 
office as a guide, township 20 could not have been cut 
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down one-twelfth in area, as it was according to the re- 
survey. of Gorlinski. 

It is thus apparent, frst, that the lines of township 20 
have not been established as they were in the official 
government plat made by Connolly; and, second, that a_ 
new township has been created tor the purpose of this 
suit, of a less area than the old one, necessarily displacing 
the established official subdivisions of the.original govern- 
ment survey. 


~ 


II. 

The rules prescribed by law for the survey of public 
lands are embodied in the Revised Statutes, section 2395 
to section 2413, inclusive. 

1. Publiclands shall be divided by north and southlines, 
run according to the true meridian, and by others crossing 
them at right angles, -so as to form townships six miles 
square. : 

2. The corners of townships shall be marked out, and 
each distance of a mile shall aiso be marked. 

3. The townships shall be subdivided into sections contain- 
ing as near as may be six hundred and forty acres. 

4. Where the exterior lines of a township exceed or do 
not extend six miles, the excess or deficiency shall be spe- 
cially noted, and added to or deducted from the western 
and northern. ranges of the sections. 

5. The surveyor shall note in his field-book the true 
situation of all the watercourses, etc., over which he may 
pass. Section 2306. 

6. Departure from this method of survey may, under 
special circumstances, be authorized by the president 
(section 2407), or by the secretary of the interior (section 
2409 ). 


The survey of Connolly, as returned into the office of the 


surveyor-general, was in exact conformity with these re- 
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quirements of the law, and the official plat established a 
full township. No deficiency in its area was noted. 

Perhaps the secretary of the interior, or the surveyor- 
general under his authority, might have authorized a de- 
parture from the terms of the statute in laying out the 
township originally, but the courts Cannot exercise this au- 
thority for the purpose of correcting a supposed error in an 
official survey. 

The early case of Clements vs. Brown, 3 H. 650, which 
seems to have sanctioned such practices, has been over- 
ruled in Gazzam vs. Phillips, 20 H. 372, where, upon a 
full consideration of the question, it was held that the 
courts cannot correct or reform an error in a public survey 
when vested rights have been acquired under it. 


If. 


Where it is doubtful whether an actual survey has been 
made, or where, if made, it is so erroneous that its lines 
cannot be reéstablished substantially as set forth in the 
original official survey and plat under which the govern- 
ment has given titles, the possession of those who have 
purchased on the faith ot such survey ought not to be dis- 
turbed, especially where, as in this case, the inducement 
to purchase was the fact that the lands were located ona 
particular watercourse and were valuable only because of 
their situation. 

Certainly it is not the province of courts of equity to take 
defendaut’s valuable property and give it to the complain- 
ants, in the place of their worthless swamp land, in a suit 
merely to fix boundaries. 

Courts of equity are not bound to assist a party in ob- 
taining an unconscionable advantage over another. J//ss. 
Railroad Co. vs. Cromwell, g1 U. S. 643. 

Says Chief Justice Marshall, in Zaylor vs. Brown, 5 
Cranch. 234: **A person who acquires land knowing that 
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it covers a portion claimed by another will be held either 
as not meaning to acquire the land of the other, or he will 
be considered -as a man watching for accidental mistakes 
and preparing to take advantage of them. What is gained 
at law by a person of this description will not be taken 
from him, but equity will not aid his views.’’ 

Powell discovered, while making a survey for Cragin, 
the supposed errors in the government survey, through 
which he saw a chance to acquire the valuable land of 
Cragin. He caused Wolt to purchase some worthless 
swamp land, covering, as he thought, that of Cragin, and 
had it transferred to himself and his two associates for 
the very purposes of this suit. 

While we admit that in a suit at law it is not competent 
to show that land certified to a State as swamp land, un- 
der the act of 1849, is not tn fact such under the rule laid 
down in French vs. Fyan, 93 U. S. 169, yet this being a 
suit in equity the rule does not apply. See Doolan vs. 
Carr, 125 U. S. 648. 

But whether this defence may be urged as good in 
equity per se, or not, is immaterial, tor the record discloses 
a state of facts rendering it unjust to grant complainants 
the relief they ask. 


IV. 


This action is brought under the provisions of the Civil 
Code of Louisiana, title v, beginning at article 823, which 
provides for the fixing of limits and the surveying of 
lands. 

Article 824 defines the action as one of boundary, de- 
rived from the same source as the action of partition. Ar- 
ticle 825 declares that the action of boundary, like that of 
partition, cannot be prescribed against. 

But article 852 provides that **if the person whose title 
is of the latest date, orthose under whom he holds have 
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enjoyed, in good or bad faith, undisputed posession 
during thirty years of any quantity of land beyond that 
mentioned in the title, he will be permitted to retain it; 
* * * for although one cannot prescribe against his 
own title he can prescribe beyond his title or for more than 
it calls for ; provided it be by more than thirty years’ pos- 
session.” | 

Whether this provision applies in favor of one holding 
the elder title has not been expressly decided in the courts 
of Louisiana, but the general right of a person to prescribe 
without discussing the principle, has been recognized in at 
least two cases. Zeringue vs. Harrang, 17 L. 3493 
Fredrick vs. Brulard, 6 A. 382. 

The last clause of this article announced the general rule 
that any possessor may prescribe for lands beyond his title 
in the action of boundary. 

According to one of the witnesses, who was born on 
Dulac plantation and is fifty-flve years old, and an- 
other sixty-four years old, who resided there fifty years, 
the lands on Bayou Four Points have been cultivated by 
Pelton and by Cragin, who purchased from him, ever since 
they remember anything. Wood was also cut there 
for the use of the plantation. 

When it is considered that Pelton and Gragin owned the 
lands both above and below those in dispute, and that 
there was an impassadle marsh on each side of the bayou 
beyond the highlands, their actual possession of the lands 
in dispute seems clearly established, though not enclosed 
by fences. 

It is a sufficient act of possesion if a person enters upon 
land under color of title and cuts wood or raises a crop. 
Elliott vs. Pearl, 10 Pet. 412. 

Possession is acquired corfore et antmo. One who en- 
ters a farm acquires the possession of the whole, though he 
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can occupy but a small spot. //enderson vs. St. Charles, 
7 Martin, NV. S., 122. The cutting of wood under claim 
of title is an act of possession. Saker vs. Torte, 117 La. 
439. ; 

Cultivation and enclosure are not necessary to constitute 
possession. Prabst vs. Brock, 10 W. 519; Green vs. 
Witherspoon, 37 A. 751. 

V. 

Complainants’ real object is to dispossess the defend- 
ant, and their remedy is at law by the petitory action ( eject- 
ment). In this form of action prescription may be 
pleaded, unatfected by the special provisions relating to the 
action of boundary. As the State acquired the land 
claimed by complainants as swamp land, under the act of 
March 2, 1849, the State’s title was one 7” present? under 
that act, and related back to.the date of the grant, though 
the land was not listed to the State until 1878. Mam vs. 
Missouri, 18 H. 186; French vs. Fayan, 93 U. S. 163. 

Prescription ran against the State after the date of the 
grant, as wellas against those who purchased from her; for 
whatever the rule may be in other States, the State of 
Louisiana is not excepted from the effect of the statute of 
limitations. 

Prescription, says the Supreme Court of Louisiana in 
Pepper vs. Dunlap, 9 A. 137,18 a mode of acquiring 
property under article 3457 of the civil code. Under the 
Spanish law property could be acquired by prescription 
against the crown; citing Sanchez vs. Gonzalez, 11 Mar- 

tin La. 210, and Mitchell vs. U. S., 9 Pet. 760. And in 
the Civil Code of Louisiana there is no exception in favor 
of the State. | 

The same rule was reaffirmed in the Succession of Zach 
arte, 30 A. 1260. 

The prescription, therefore, of ten years, under article 
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3478 of the Civil Code, would be a good defence to a peti- 
tory action, the defendant being a possessor in good faith. 

On the other hand, if this suit is treated as one of bound- 
ary, the prescription of thirty years applies, whether de- 
fendant is a possessor in good or bad faith. 

But we do not think the real issue in this case is to be 
determined upon the narrow rules governing the action of 
boundary. 

This court has to deal with a question of public import- 
ance, namely, the integrity of a public survey of the 
United States. | 

If it be true that the public survey upon which the 
United States has made the sales and grants of land in- 
volved in this contract was never in fact made, or if it was 
so erroneously made that it cannot now be reéstablished so 
as to conform to the original plat, this fact must put an end 
to the suit, as the court, while it has power to establish 
original lines, has no authority to make a survey of its own 
and create a boundary. 

On the other hand, if there was a survey in fact the 
courts must follow it as nearly as possible, making some 
allowance for variations in the magnetic needle; but it is 
not justified in such a departure from the original as to dis- 
regard it or alter its substance. 

Here the court has created a township containing one- 
twelfth less in area than prescribed by law, or than is con- 
tained in the official plat, and conforming, as the surveyor 
admits, to none of its topographical features. 

The effect of this is to displace the whole system of pub- 
lic surveys west of the Mississippi river in Louisiana, and 
render titles unsafe. The extent of this evil cannot be con- 


jectured, but it is too manifest to be disregarded. 


l% 


Wherefore appellant prays that the decree ‘appealed 
from be reversed and set aside, and that complainants’ bill 
be dismissed at their cost. 

Respecttully submitted, 
J. D. ROUSE, 
WM. GRANT, 
Counsel for Appellant. 
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On the Ist of November, 1880, Christian L. Powell, 
Joseph O. Ayo and Ludger Guidry, residents of the 
parish of Terrebonne, State of Louisiana, being 
owners of certain lands, te wit: 635 OS-100 acres, 
acquired from the State of Louisiana, brought in the 
Nineteenth Judicial District Court of said parish, an 
action of boundary against Geo. D. Cragin, the 
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owner of contiguous lands, setting forth that the 
boundaries between said petitioners’ lands and those 
of defendant have not been determined, or if pre- 
viously fixed, are no longer to be seen, and that de- 
fendant being unwilling to fix said limits or bound- 
aries, they have been obliged to bring suit to compel 
him todo so. The proceedings taken are strictly in 
accordance with the provisions of the new Civil Code 
of Louisiana, Arts. $23, 840, 841, 845, and decisions 
of our Supreme Court, Sprigg vs. Hooper, 9 Rob. 
248; Tucker vs. LeFebre et al.,5 Ann. 122. 

Defendant appeared in State court only for the 
purpose of removing the cause on the plea of citi- 
zenship in another State to the United States Circuit 
Court, and the same was so removed. 

The first action taken in the case was a demurrer 
filed December 16, 1880, to the effect that certain 
averments were not set forth in petition with suffi- 
cient certainty to enable defendant to answer. 

On the 7th April thereafter, with leave of court, 
plaintiff filed the deed of sale of Samuel Cragin and 
wife to George D. Cragin as a full response to said 
demurrer, pp. 9-14, and on the 19th April thereafter 
defendant, setting forth his long tenure of the prop- 
erty, filed his answer pleading the general issue. 
On the 2d May, 1881, petitioners moved the court 
for the appointment of a surveyor, and by mutual 
consent Benjamin McLeren, United States Surveyor, 
was selected as a competent party for the purpose. 


R. p. 15. 
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On the 6th June, 1881, he filed his report. R. pp. 
16-22. 

On the opening of the court November 7, 1881, 
petitioners moved fora rule on defendant to show 
‘ause, on the 9th November, 1881, why the report of 
the surveyor should not be approved as being a true 
and correct survey of the premises. (R. p. 26.) 

Thus had this case progressed when, on the 19th 
November, 1881, the return day of the rule above re- 
ferred to, defendant by his counsel appeared, and on 
setting forth that ** this cause was properly of equita- 
ble cognizance, and should proceed as in equity,” 
obtained an order, notwithstanding the opposition 
of petitioner’s counsel for placing same on equity 
docket and for process accordingly, thus summarily 
disposing of rule taken and then returnable for con- 
firming surveyor’s report. 

By the same order defendant was granted two 
weeks’ time to amend his answer and like permis- 
sion was given to petitioners. (R. p. 5.) 


On the 5d December defendant files amended an- 
swer, setting forth that Township No. 20, originally 
belonging to the United States, patents issued to 
various parties, and among others to G. M. Bach, 
Wm. ©. Mylne and E. Stevens, from whom his title 
was derived. . 


2d, That complainants derive title from the State 
of Louisiana, and that the State derived under Act 
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2, March, 1849, both parties acquiring from the same 
source. 

3d, That on original survey his lands, derivable 
by patent as above, were noted as located on Grassey 
Bayou (now called Four Points) 

4th, Pleads the prescription of ten and_ thirty 
years. 

dth, That under complainants’ claim there was 
error in original survey, which being corrected, will 
place their lands where those of respondent are 
located, giving them the high lands in lieu of the 
swamp lands purchased by them. 

6th, That, in 1849, the United States began re- 
surveys, but the work was discontinued when it 
reached township No. 20. 

7th, That if located on Bayou Four Points, then 
complainant’s lands were not swamp lands, and did 
not pass by Act of °49. 

8th, That respondent’s lands were excepted from 
the grant to the State by second section of Act of 
"49. KR. p. 22. 

After hearing evidence and argument of counsel 
on both sides, the court confirmed the report of the 
surveyor and gave decree fixing the limits of the 
two estates as prayed in original petition. R. pp. 
60, 61. 

We take it for granted that in an action for bound- 
ary, such as the present, the sole object is to deter- 
mine and fix the limits between the respective 
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properties of the parties litigant, and this is all that 
the court has done by its decree in the present ease. 

Art. 841 (S837), @ivil Code, reads as follows: ‘ It 
is the duty of the judge who has cognizance of suits 
on the subject of limits, to appoint surveyors to in- 
spect the premises in question,and the court, on their 
report, ought to decide according to the titles of the 
parties and the plans which shall be presented to the 
court.” 

There is no question of title, for neither party 
disputes that of his antagonist, and when the allega- 
tions and prayer sufficiently indicate the action to be 
one of boundary, its character will not be affected by 
the praver that the plaintiff be adjudged owner within 
boundary assigned him. Andrews vs. Knox, 10 
An. 604. 

Say the Court in Sprigg vs. Hooper, La. Rep. 9 
Rob. p. 253: ** We cannot, in an action of boundary, 
permit the title to the property to be litigated when 
it is only proposed to fix a line or boundary between 
the adjoining claims.” 

Again, the same case decides that where both 
parties claim under the United States, the contro- 
versy will be decided according to the laws of 
Louisiana (See answer of defendant, first and 
second grounds of defence, R, pp. 22, 25.) 

* The limits must be fixed according to the respect- 
ive titles of the parties.” ©. C. S4o (S41). 

In order to arrive at these limits or boundaries, 
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a survey became necessary, and at the request of 
counsel for plaintiff, Benjamin McLeran, a compe- 
tent and well-known United States surveyor, was 
selected, and this with the full accord of all parties 
to the suit. | ~~ 

By reference to his report, filed June 6, 1551 
(Record, p. 16), it appears, in the language of the 
surveyor, “both titles call for acres in accordance 
with the plat and field notes of the survey of G. F. 
Connelly, made in 1837,” thus showing clearly that 
the surveyor was in possession and consulted the 
titles of both litigants at the time of making his 
survey. 

FACTS OF THE CASE. 


In 1837. G. F. Connelly surveyed the lands in 
Township 20, and his plat of survey is filed in this 


ca’e by both parties, both contestants relying upon it 
as the basis of their respective titles. In 1844 and 
1847, G. M. Bach and others obtained from the 
United States, as per said survey, the patents to the 
lands now claimed and admitted to belong to defend- 
ant, through subsequent puachasers, who acquired 
from patentees. ‘The most cursory, examination of 
these lands, by the description in the several patents 
and the titles of defendant on file, and by tracing 
them on the plat, shows them to be totally distinct 
from those claimed and owned by the plaintiffs. 
There is nothing in the patents or titles on record and 


in evidence to show, by word or otherwise, any dis- 


tinct calls designating their location; nothing given 
descriptive of the property, except the Township, the 
Section and the Range; nothing to describe the 
lands patented or conveyed, either as highlands or 
lowlands, swamp or overflowed lands, or as having 
upon them any water course or bayou. ‘The plat in 
evidence contains upon its face the names of certain 
bayous as “Bayous Cailliou, Grassy, Sal¢ and others, 
but the original patents and conveyances, apart from 
the plat, are silent upon the subject, except that de- 
fendant’s title (R. p. 9-14) calls for land on Bayou 
Grand Cailliou. 

Under Act of 2d March, 1849, the United States 
granted to the State of Louisiana certain swamp 
lands as were not claimed or held by individuals, 
and among them certain lands in Township 20, and 
on the 6th of May, 1852, under the second Section 
of said Act, the lands owned by plaintiffs in this suit 
were listed, selected and approved by the Secretary 
of the Treasury as swamp lands subject to overflow. 
See Document “ F” (R. p. 30) and certificate of Gen. 
Baldy, Register of Land Office, on file.  (R. p. 48.) 


McLERAN’s SURVEY. 

At this point we will consider the survey of Me- 
Leran. Mr. MecLeran retraced the lines of the old 
survey from points not hypothetical, but found under 
the Field Notes of Connelly, and fixed the Township 
lines by reference to his approved sui veys; following 
these lines of survev he found no error in the orig- 
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inal, except in the location of Bayou Four Points. 
This he has shown, not only by an original survey 
on the ground, but by a second explanatory report of 
survey made at the instance of the court. The sur- 
vey is conclusive as to the location of the lands of mS 
both contestants. 

While the law requires the Township to be sur- 
veyed six miles square, it is often necessary to make 
it either more or less. In the present case the dis- 
tance is less on account of a lap in the re-survey of 
the township on the east side. This does not alter 
the position of the mile-posts on the line of the 
Township in question, because their position is de- 
termined by their distance from Grand Caillou. 
Thus, mile-post 3 and mile-post 4 are located where 
they were originally by the official Government Sur- 
vey, and the interior sections containing the lands in 


dispute are located in reference to these points by 
courses and distances required in the official Govern- 
ment Survey. 

The land was not sold as fronting on any bayou, 
but as being a certain part of a section in the town- 
ship, the position of which was not dependent on 
the position of a bayou at all, but of the Section line, 
and as the sale was made prior to the Act of 1549, 
it was sold by the Government without reference to 
the character of the land, whether as swamp or high 


land. 
Bayou Four Points was not meandered, while 
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Grand Cailliou was, and a well identified corner on 
its banks was used in this survey to determine the 
boundaries of defendant’s land. At least two of 
Connelly’s corners were identified, and the position 
of the fourth mile post clearly determined by course 
and distance. 

The only way we had in the present imstance of 
knowing the lands inside of a section was by first 
finding the position of the Section lines, which Me- 
Leran has done, by locating them at the required 
distance from identified corners on the original offi- 
cial survey, and thus giving to these sections the 
same relative positions to Bayou Grand Cailliou, to 
the Cossier grant and to the Township line, as were 
given in the Connelly survey. 

As to the survey having made the longitudinal 
width of the Township five and a half miles; in one 
sense, this is true; in another, it is not. Ist. The 
sense in which itis true. It is true there is a lap 
made by the ‘Township on the east side, which will 
put in conflict about one-half of the Eastern tier of 
Sections of one, and the Western tier of Sections of 
the other. This conflict of lines can only affect 
these tiers of Sections, and cannot be made to alter 
the other Section lines or change their place from 
where the Government official survey has put them. 
2d. It is not true that the survey makes the breadth 
only five and a half miles; the width is six miles and 
the Township line is given as suryeyed by Foster 
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and Walker. This Eastern boundary line, as fixed 
in the Court survey, is the same distance from the 
meandered Bayou Grand Caillou as called for in the 
Connelly survey, and likewise the distanee between 
the third and the fourth mile post, the last of 
which is located just where it was located in the sur- 
vey of Connelly, and the Sections containing the 
disputed lands are located at the required distance 
from this point. These Section dines are the govepn- 
ing calls of the survey, and cannot, in justice, be dis- 
regarded because of an insignificant bayou which 
has been put down in error on the map. 
PRESCRIPTION. 

It is shown that defendant’s property under his 
patents and titles lies within certain determinate 
limits, and under the evidence, takes in both sides of 
Bayou Four Points, until said bayou reaches the 
land of plaintiffs, where it continues South through 
said lands about a mile, and then passes into the 
lands of defendant, crossing the 8S. E. fractional 
division of Section 22, belonging to Cragin, and at 
the Southern and lower portion of this tract, then 
later joins the Bayou Lasere, and uniting with it, 
proceeds to the Gulf. Cragin may be able to trace 
his title in the portion he owns of the old domain of 
the United States to the date of the issuance of the 
patents to Bach in 1844, and yet this land had its 
metes and bounds fixed by the terms of conveyance, 
and the only question that can be cansidered here is, 
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when his possession commenced of the land beyond 
his actual bounds. 

Martin Smith, a witness for defendant, says that 
he was twenty-four years of age when Port Hudson 
was taken, and that his memory goes back to that 
time. R. p. 50. He remembers that the bayou 
lands on this Bayou Four Points were cultivated by 
poor people, but gives no date whatever for this; 
only mentions one party known to him, one Ozie, as 
having gone there to cultivate two years before he 
gave his testimony. R. p. 52. This is the substance 
of his testimony as bearing upon the subject of 
Cragin’s oecupation, certainly too indefinite to found 
upon it any prescriptive right. | 

Richard Wilson, another. witness for defendant, 
says Cenac’s place is on lower line of Cragin’s plan- 
tation, R. p. 53; this lower line is some distance 
below Powell’s lines, and this fact is confirmed both 
by Powell, R. p. 33, and by Raby, R. p. 37. Wilson 
speaks of Creoles upon the land, but is unable to 
testify as to the time and place though he does say 
that the lands had been under cultivation for one or 
two years. He cut wood for his employers, but does 
not say when. 

George Cragin, son of defendant, states that. his 
father went into possession in LS71 or 1872, and that 
he had known the Dulac plantation since 1870 or 
IS71, p. 09. That the sugar-house was located above 
Section L), p. 56. That he leased to Ozie in 1877 or 
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1878, and thinks Ozie had a lease as early as 1871, 
p. 57. 

This is the substance of the entire evidence of 
defendant on the subject of prescription, and it is 
submitted that it sustains the plea of prescription, 
neither for ten nor thirty years, so far as relates to 
the acquisition by occupancy or acts of ownership of 
any property by defendant. beyond the metes and 
bounds of his original title. C. C. 552; 10 Ann. 604. 

In this connection, we invite the attention of the 
Court to the testimony of Raby, Powell and McLe- 
ran, showing the recent character of improvements 
had upon the lands, as brought to the notice of the 
surveyor, and in the case of the two first, their state- 
ments from actual knowledge as residents in the 
locality. 

EQUITY JURISDICTION. 

It is certain that the objects of this suit were 
reached under the evidence the moment that McLe- 
ran filed his report under the action to compel the 
defendant to fix the limits between his property and 
plaintiffs’, the true location of the respective proper- 
ties manifestly appearing from his survey and said 
report. 

There may, however, exist in these proceedings 
certain equities superinduced by the acts of one of 
the parties, through error or mistake on his part, 
that would authorize a court of equity to intervene. 
It is charitable to suppose that in error or mistake as 
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to the position of the Bayou Four Points, supposing 
his property to run on both sides of it throughout its 
course, when a portion of it ran through the lands of 
these plaintiffs, that Cragin has for some time past 
entered upon the Powell lands, and leased or culti- 
rated some portion of them, and he may have been 
further led into this error or mistake, because on the 
plat of the Government survey a certain bayou appears 
to run through the landsdeseribed in the patents under 
which he claims, though, as before stated, no men- 
tion is made in those patents of this bayou, nor any 
plot referred to, nor is there any mention thereof in 
any subsequent transfer of his lands. 

The survey of MecLeran sets at rest the question 
relative to the actual. place. of Bayou Four Points, 
and it is evident, from his statements and plans, that 
the course of said bayou was never meandered by 
OConnelly. Besides, it must be borne in mind that. 
with the exception of Bayou Grand Caillou, the 
other bavous of this Township and locality are com- 
paratively of small moment, and nayigable only by 
pirogues, and it is not surprising that Conneliy should 
have not deemed their course or meanderings of 
importance to his survey. When we consider, more- 
over, the silence of the patents and deeds of convey- 
ance respecting Bayou Four Points,'as being a eall 
or in any manner fixing the ownership of the lands 
patented or conveyed, we are led irresistibly to the 
conclusion that Mr. MeLeran was correct in stating 
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that he did not believe this bayou was ever mean- 
dered. If, then, there is any equity in this case, 
bringing it within the review and consideration of a 
court of equity, it is a question resulting from the 
error into which Cragin has fallen through the mis- 
placement of Bayou Four Points on the plot of the 
Connelly survey. ; | 

It is respectfully submitted that it would be mani- 
festly inequitable to plaintiff to stay the proceedings 
in a case commenced on the law side, and on sugges- 
tion of counsel for the defence, ordered to be placed 
on the equity side, and the remedy of equity being 
mistaken, to send the party plaintiff to the common 
law remedy of ejectment. 

It is further respectfully suggested that such 
course can hardly avoid hereafter that multiplicity 
of suits, the avoidance of which gives to parties, in 
‘ases of boundary, a right to remedy in equity. 

The conclusion of the whole matter is, that the 
present is an action of boundary, purely and simply, 
and brought in a State Court where jurisdiction was 
undoubted, was transferred to the United States 
Court, which also, by law, was seized of like juris- 
diction over it, and that certain matters have sprung 
up in the course of the proceedings and evidence, 
to-wit: certain errors and mistakes, superinduced by 
the act of the party defendant, which may or may 
not give jurisdiction to the equity side of the court. 


The defendant has occupied the lands of the plain- 
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tiff bevond his own lines, through mistake as to the 
extent of his lines, but the evidence is too meager 
and indefinite to show for what length of time ; cer- 
tainly not long enough to perfect a prescription in 
his favor of either ten or thirty vears, and his title 
remaining unchanged by any acquisition resulting 
from the law of prescription, his bounds remain 
where they did in 1544, and he has made nething by 
his error. 

No suit for ejectment is necessary in such a case 
as this, and a Court of equity having the facts within 
its knowledge, and being as it is, now seized of ju- 
risdiction, may order the boundary lines fixed and 
that the titles of the contestants be quieted, A suit 
of ejectment is brought to try title, There is none 
here at issue, as neither party denies the title of the 
other, the only object of the suit being to keep each 
party within the lines of the distinct property that 
has in both instances been acquired from a common 
source, 

There is no question in the case eitherof high or 
low lands, for it is clear that the party defendant 
bought lands of neither of such denominations,while 
it is equally certain that the lands of plaintiff were 
listed, selected, approved and set apart in LSo2 by 
the highest authority of the United States, as part 
and portion of lands granted to the State of Louis- 
iana under the Act of 1849, the status of said lands 
being thus fixed, French vs. Fyan et al., 3 Otto 169, 
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The lines were then fixed and determined in Section, 
Range and Township, and under authority equal 
to that fixing the limits and bounds of defendant's 
lands. 


We respectfully suggest that we have clearly 
sh.wn that, whether at. law or in equity, the position 
of plaintifis or complainants is impregnable, and 


that a resort to the common law action of ejectment 
is uncalled for, and would be equally opposed to the 
rights of plaintiffs, whether at-law or in equity. 
Justicia fiat si calum ruat. 
Respectfully submitted, 
J. S. WHITAKER, 


For Powell and Others. 
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EK. A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO., &¢. l 


a Eron A. Marsu, Minarp LArever, and JAmxs Scorr, Ap- 
pellants, 
vs. 


NICHOLS, SHEPARD & Co., Appellee. 


Irom the cireuit court of the United States for the eastern district 
of Michigan. 


In the above-entitled cause both parties have appealed to the Su- 
preme Court of the United States, and this record is in return to 
both of said appeals. 


l Complainants’ Claim of Appeal. 


Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eiron A. Marsu, Minarp LArever, & JAMEs Scort, Compl’ts and 
| Appellants, 
Us. 


NicHors, SHeparp & Co.,a Corporation, Def’t & Appellee. 


To the honorable the Supreme Court of the United States: 


The appeal of Elon A. Marsh, Minard Lafever, and James Scott, 
the above-named complainants and appellants, respectfully showeth 
that on the 9th day of June, A. D. 1881, the above-named complain- 
ants filed their bill of complaint in the said circuit court of the 
United States for the eastern district of Michigan, in equity, against 
the said defendant, alleging that the said complainants were the 
owners of a certain letters patent of the United States for a certain 
invention, and that said defendant was unlawfully infringing the 
same, and, among other things, praying for an accounting and for 
a perpetual injunction to restrain said infringement; to which said 
bill the said defendant filed its answer and complainants replied 
thereto; whereupon such proofs were taken and proceedings had in 

said cause that on the 16th day of April, A. D. 1883, a final 
2 decree was made and pronounced therein by the said circuit 

court, wherein it was in substance adjudged and decreed that 
the said complainants’ bill be dismissed for want of equity, without 
costs. 

Wherefore these appellants appeal from the whole of said decree 
of said circuit court to the Supreme Court of the United States, and 
they respectfully pray that the decree of the said circuit court and 
the pleadings, proofs, record, and proceeding in said cause may be 
sent to the Supreme Court of the United States without delay, and 
that the said Supreme Court will proceed to hear the said cause anew, 
and that the said decree of the circuit court and every part thereof 
may be reversed and a decree made therein sustaining the com- 
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E. A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO., &C., AND 


‘plainants’ said bill, with costs, and that such other and further de- 
cree may be made as to the Supreme Court shall seem just. 
(Signed) ELON A. MARSH, 
MINARD LAFEVER, 
JAMES SCOTT, 
By R. A. PARKER, 
Solicitor, &c 
R. A. RARKER, 


Solicitor & of Counsel for Complainants & Appellants. 


0 [ Endorsed :] 2753. Circuit court of the United States for the 

eastern districtof Michigan. In equity. Elon A. Marsh et al., 
conpl’ts, vs. Nichols, Shepard & Co., def’t. Appeal of complainants. 
Filed Feb’y 26,1885. WalterS. Harsha,clerk. R.A. Parker, sol’r for 
compl’ts & appellants. | 


4 Complainants’ Citation and Proof of Service. 


The United States of America to Nichols, Shepard & Co. (a corpora- 

tion), Greeting: 7 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to.be holden at Washington on the 
second Monday of October next, pursuant to a claim of appeal filed 
in the clerk’s office of the circuit court of the United States for the 
eastern district of Michigan, in equity, in a cause wherein Elon A. 
Marsh, Minard Lafever, and James Scott are complainants and ap- 
pel-ants and vou are defendant & appellee, to show cause, if any 
there be, why the decree rendered against the said complainants, as 
in the said appeal mentioned, should not be corrected & reversed 
and why speedy justice should not be done to the parties in that 
behalf. 3 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 26th day of February, in the year of our Lord one 
thousand eight hundred and eighty-five. 

HENRY B. BROWN. 
R. A. PARKER, 
Sol’r for s'd Compl’'ts & App'l'ts. 


D | Endorsed :] 2755. Elon A. Marsh et al. vs. Nichols, Shepard 
& Co. Citation on appeal to Supreme Court. Filed March 
21,1885. Walter S. Harsha, clerk. 


EASTERN Disrricr oF MICHIGAN, ss: 


On this 21st day of March, in the year of our Lord one thousand 
eight hundred and eighty-five, personally appeared R. A. Parker 
before me, the subscriber, a circuit court commissioner of the United 
States for the eastern district of Michigan, and makes oath that he 
delivered a true copy of the within citation to Alfred Russell, per- 
sonally, at his office, on the 26th day of February, A. D. 1555. 

R. A. PARKER, 


*) 


NICHOLS, SHEPARD & CO., &C., VS. E. A. MARSH ET AL. 3 


Sworn to and subscribed the 21st day of March, A. D. 1885. 
D. I. DAVISON, 
Comm’r Circuit Ct U. S., East. Dist. Mich’n- 


6 Complainants’ Bond on Appeal 
Know ail men by these presents that we, Elon A. Marsh, Minard 
Lafever, and Walter E. Campbell, surety, are held and firmly bound 
unto Nichols, Shepard & Co. in the full sum of two hundred and 
tifty (250) doliars, to be paid to the said Nichols, Shepard & Co., its 
certain attorney, executors, administrators, or assigns; to which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, execu- 
tors, and administrators, jointly and severally, by these presents. 
Sealed with our seals and dated this fifteenth day of April, in the 
vear of our Lord one thousand eight hundred and eighty-five. 
Whereas lately at a session of the circuit court of the United 
States for the eastern district of Michigan, in a suit in equity depend- 
ing In said court between Elon A. Marsh, Minard Lafever, and 
James Scott, complainants, and Nichols, Shepard & Co., defendant, 
a final decree was rendered against the said Elon A. Marsh, Minard 
Lafever, and James Scott, complainants, and the said complainants 
having obtained an allowance ofan appeal in said court to reverse 
‘the decree in the aforesaid suit, and_a citation, directed to the said 
defendant, citing and admonishing it to be and appear at a Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next: Now, the condition of the above obliga- 
tion is such that if the said complainants shall prosecute their ap- 
peal to effect and answer all damages and costs, then the above obli- 
gation to be void; else to remain in full force and virtue. 
MINARD LAFEVER L. 6 
ELON A. MARSH. L. 8. 
WALTER E. CAMPBELL. {[L. s. 


Sealed and delivered in presence of— 
R. A. PARKER. 
Approved by— 
HENRY B. BROWN. 
Endorsed: 2753. U. S. circuit court, east. dist. of Mich. In 


equity. Elon A. Marsh et al. vs. Nichols, Shepard & Co., compl'ts. 
Bond on appeal. Filed April 15, 1885. Walter S. Harsha, clerk. 
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7 Defendant's Claim of Appeal. 
ELon A. Marsu, Minarp Lerever, JAMes Scorr, Appellees, 
vs. 


NIcHOLs, SHEPARD & Co., Appellant 


To the honorable the circuit court of the United States for the eastern 
district of Michigan, in equity: 

The appeal of Nichols, Shepard & Co., the above-named defend- 
ant and appellant, respectfully shows— 

That upon the 9th day of June, 1881, said complainants filed 
their bill of complaint against said defendant in the circuit court of 
the United States for the eastern district of Michigan, in equity, for 
the purpose of enjoining said defendant from the use of ‘a certain 
mechanism described in said bill of complaint and upon which 
complainants claimed to have letters patent securing to them the 
exclusive right to use said mechanism. 

This defendant answered, among other defenses, claiming 
8 that the said letters patent were invalid because the said 
mechanism was not novel. Replication was made and the 
parties proceeded to take testimony, and thereafter defendant took 
the testimony of James Miles to the effect that he had seen the said 
mechanism in use for the same purpose and in identically the same 
form many years previous to the time the time of giving his testi- 
mony and before the time complainants claim their invention to 
have been made on the Louisville and Nashville railroad, in the 
State of Tennessee; that said testimony was admissible in evidence 
and the deposition containing it was duly filed and became part of 
the record in this cause, and thereafter the complainants moved the 
court below for an order suppressing said deposition; that this pe- 
titioner, by his counsel, appeared and opposed said motion, but not- 
withstanding his opposition the said circuit court of the United 
States for the eastern district of Michigan, sitting in equity, 
) did, on the 11th day of September, 1882, entered an order 
suppressing the deposition of James Miles. 

Thereafter other proceedings were had in the case and the case 
came on for final hearing, and complainants’ bill was dismissed for 
reasons set forth at length in the opinion of the court filed in said 
cause, but the said testimony of James Miles was not considered in 
the dis-ussion of the cause; that the suppression of said testimony 
will be greatly injurious to petitioner in case the Supreme Court shall 
differ from the cireuit court upon the questions discussed in deter- 
mining the case; that a final decree was entered in said cause dis- 
missing complainants’ bill on April 15th, 1883, from which decree 
the complainants or some of them have claimed an appeal on the 
27th day of February, 1885, but have not yet perfected the same. 

Your petitioner, therefore, prays that an appeal may be 
10 allowed him from said decree, and especially from the said 
order suppressing the deposition of said Miles, in order that 
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the entire cause may come before the said Supreme Court and de- 
fendant may have such benefit of the said deposition on the final 
hearing before this court as he may be entitled to. 

And defendant will ever pray. 

NICHOLS, SHEPARD & CO., 
By C. F. BURTON, Their Attorney. 
C. F. BURTON, 
Sol’r & of Counsel for Nichols, Shepard & Co. 


| Endorsed:] 2753. Circuit court of U.S. for E. D. of Mich. In 
equity. Elon A. Marsh et al. vs. Nichols, Shepard & Co. Claim of 
appeal of Nichols, Shepard & Co. Filed Mareh 11, 1885. Walter 
S. Harsha. clerk... C. F. Burton, sol’r & of counsel for def’t. 


1] Defendant's Citation and Proof of Servic 


The United States of America to Elon A. Marsh, Minard Lefever, 
and James Scott, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a claim of appeal 
filed in the clerk’s office of the¢ireuit court of the United States forthe 
eastern district of Michigan, in equity, in a cause wherein Nichols, 
Shepard & Company, a corporation, is defendant and appellant and 
you are complainants and appellee-, to show cause, if any there be, 
why the order suppressing the deposition of James Miles, as in said 
claim of appeal mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this eleventh day of March, in the year of our Lord 
one thousand eight hundred and eighty-five. 


HENRY B. BROWN 


12 [ Endorsed:] 2753. U.S. cir’te’t, east. dist. Mich. In equity. 

Elon A. Marsh et al., appellants, vs. Nichols, Shepard & Co., 
appellee. Proof of service of citation. Filed Aug. 20th,1885. Jno. 
Graves, dep’y clerk. 


On this twentieth day of August, in the year of our Lord one 
thousand eight hundred: and eighty-five, personally appeared 
Charles F. Burton before me, the subscriber, and makes oath that 
le delivered a true copy of the within citation to R. A. Parker, 
Esq., solicitor for the complainants, in the circuit court of the United 
Sti \ 3 for the eastern district of Michigan, on Tuesday, the 23d day 
of June, 1885. 


CHARLES F. BURTON. 


Sworn to and subscribed the 20th day of August, 1885. 
JNO. GRAVES, 
U. S. Comm’r, East. Dist. Mich. 
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15 Defendant's Bond on Appeal. 


Know all men by these presents that Nichols, Shepard & Com- 
pany, a corporation under the laws of Michigan, as principal, and 
Albert C. Kingman and Cholett C. Beach, of Battle Creek, as sure- 
ties, are held and firmly bound unto Elon A. Marsh, Minard Lafever, 
and James Scott, also of Battle Creek, Michigan, in the sum of two 
hundred and fifty dollars, lawful money of the United States of 
America, to be paid to the said Elon A. Marsh, Minard Lafever, and 
James Scott, or to their certain attorney, heirs, executors, adminis- 
trators, or assigns; to which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, and each 
and every of them, firmly by these presents. 

Sealed with our seals. Dated the 14th day of April, one thousand 
eight hundred and eighty-five. 

The condition of this obligation is such that whereas lately at a 
session of the circuit court of the United States for the eastern dis- 
trict of Michigan, in equity, in a suit pending in said court, wherein 
said Elon A. Marsh, Minard Lafever, and James Scott were com- 
plainants, and said Nichols, Shepard & Co. was defendant, an order 
was entered suppressing the deposition of James Miles; and whereas 
thereafter in the same suit a final decree was made dismissing the 
bill of complaint, from which said decree the said complainants or 
some of them have claimed and had allowed an appeal to the Su- 
preme Court of the United States; and whereas thereafter and 
because of said appeal the said defendant took its cross-appeal in 
order to review the said order suppressing the deposition of said 
James Miles: 

Now, therefore, the condition of this obligation is such that if the 
said Nichols, Shepard & Co. shall prosecute its said appeal to effect 
and answer all damages and costs if they shall make good their 
appeal, including just damages for delay and costs on said appeal, 
then the said obligation to He void, otherwise to remain in full force 
and virtue. 

NICHOLS, SHEPARD & CO., 
[SEAL. | By EDWIN C. NICHOLS, 
See’y & Tre’s. 
ALBERT C. KINGMAN. [L.s. 
CHOLETT C. BEACH. 


14 STATE AND EASTERN District OF MICHIGAN: 


On this 15th day of April, 1885, before me, the undersigned, a 
United States commissioner, duly appointed by the circuit court of 
the United States in and for the eastern district of Michigan, per- 
sonally appeared Edwin C. Nichols,secretary and treasurer of Nichols, 
Shepard & Company, and made solemn oath that he was duly au- 
thorized to sign the foregoing bond as and for the bond of said cor- 
poration, and at the same time said E. C. Nichols, before — personally 
appeared and acknowledged that he executed the foregoing bond as 


~J 
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the act of said corporation for the purpose therein stated, and at the 
sume time and place also appeared before me the said Albert C. 
Kingman and Cholett C. Beach, known to me to be the persons 
named in and who signed the foregoing bond as sureties,and sever- 
ally acknowledged that they executed the same. 
: MYRON H. JOY, 
Commissioner of the Circuit Court of the United States for 
the Eastern District of Michigan. 


STaTE AND EAstTeRN District or MICHIGAN, 8s 


On this 15th day of April, 1885, before the undersigned, a com- 
missioner of the circuit court of the United States for the eastern 
district of Michigan, duly appointed and qualified, personally ap- 
peared Albert C. Kingman and Cholett C. Beach, to me known to 
be the persons named in and who signed the foregoing appeal bond 
as sureties, and each upon his several oath jus stified his pecuniary 
responsibility as such surety. : 

MYRON H. JOY, 
Commissioner of the Circuit Court of the United States for 
the Eastern District of Michigan. 


| hereby approve the foregoing bond. 
HENRY B. BROWN 
Judge of the District Court of the U.S. for EB. D. of Mich. 


Endorsed: 2753. Elon A. Marsh et al. vs. Nichols, Shepard & Co. 
Bond on saa ‘Filed April 16,1885. Walter S. Harsha, clerk. 


Ld Bill of’ Complaint. 


Cireuit Court of the United States for the Eastern District of Michi- 
gan. In Equity. 


To the honorable the judges of the United States cireuit court for 
the eastern district of Michigan : 

Your orators, Elon A. Marsh, Minard Lafever, and James Scott, 
citizens of the State and eastern district of Michigan, and residing 
ut Battle Creek, in said State, bring this their bill of compl: int against 
Nichols, Shepard & Company, a corporation organized and doing 
business under the laws of the State of Michigan, in said district, at 
said city of Battle Creek. 

And thereupon your orators complain and si 

I. ‘That the said Elon A. Marsh was the a and first in- 
ventor of a certain new and useful Improv ement in steam- -engine 
valve gear, and which had not been known or used before his said 
invention, and which was not at the time of the application for let- 
ters patent, as hereinafter mentioned, in public use or on sale with 
his consent or allowance. 

II. That the said Elon A. Marsh being, as aforesaid, the first in- 
ventor and discoverer of said improvements, and the said Minard 
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Lafever, assignee of an undivided one-half interest therein from said 
Elon A. Marsh, and being citizens of the United States, did, on the 
28th day of December, A. D. 1880, upon due application therefor, 
obtain letters patent of the United States for said invention in due 
form of law, under the seal of the Patent Office of the United States, 
signed by the Secretary of the Interior thereof and counte rsigned 
by the-Commissioner of Patents, bearing date the day and year last 
aforesaid, which letters patent were issued to the said Elon A. Marsh 
and Minard Lafever, as assignee afcresaid, and numbered 236,052, 
whereby there was granted and secured to the said Elon A, Marsh 
and Minard Lafever, their heirs, administrators, and assigns, for 
the term of seventeen years from and after the date thereof the full 
and exclusive right and liberty of making, constructing, using, and 
vending to others to be used, the said invention and improvement, 
as set forth in said letters patent, which are now on record in the 
United States Patent Office, as by the said letters patent or a certi- 
fied copy of the same, here in court ready to be produced, will more 
fully and at large appear, a copy of the specifications and draw- 
ing whereof being hereunto annexed, marked Exhibit “ A,” by vir- 
tue whereof said Elon A. Marsh and Minard Lafever became the 
owners of all the rights and privileges granted and secured in and 
by said letters patent. 

III. That the said Elon A. Marsh and Minard Lafever, being at 
that time the full and exclusive owners of said invention and let- 
ters patent, did, on or about the 5th day of March, A. D. 1881, by 
an instrument in writing, sell, grant, and assign to the said James 
Scott all their right, title, and interest in and to an undivided one- 
third interest of said letters patent, which said assignment was duly 
recorded in the Patent Office of the United States, at Washington, 
in liber No. 26 of transfers of patents, on page 193, and is to the 

court now here shown. 
16 IV. That by virtue of the premises your orators became 

and are now the sole and exclusive owners of the said letters 
patent No. 256,052 and the invention and improvements described 
therein, and of all the rights and privileges granted and secured, or 
intended to be granted and secured, thereby; that since they obtained 
said patent and became the owners thereof as aforesaid they have 
invested considerable sums of money and have been to great trouble 
in and about said invention in making the same profitable to them- 
selves and useful to the public; that said invention has been and is 
of great benefit and advantage; that they have granted a large 
number of licenses for the manufacture, use, and sale of said inven- 
tion, and that the public, with the single exception of the defendant, 
have acknowledged and acquiesced in the aforesaid rights of your 
orators, and your orators believe that they will realize and receive 
large gains and profits therefrom if infringements by said defend- 
ant and its confederates, agents, and representatives can be prevented. 

V. Yet the defendant, well knowing the premises and the rights 
secured to your orators aforesaid, but contriving to injure your ora- 
tors and to deprive them of the benefits and advantages which 
might and otherwise would accrue unto them from said inventions, 
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after the issue of said letters patent 236,052 as aforesaid, and before 
the commencement of this suit, did, as your orators are informed and 
believe, without the license or allowance and against the will of 
your orators, and in violation of their rights and in infringement 
of the aforesaid letters patent, unlawfully and wrongfully and in 
defiance of the rights of your orators make, construct, use, and vend 
to others to be used, steam-engine valve gears made in accordance 
with and employing-and containing said invention or inventions, 
and that they still continue so to do, and are threatening to make 
and vend to others tu be used large quantities of said steam-engine 
valve gears and to supply the market therewith. 

VI. All in defiance of the rights acquired by and secured to your 
orators as aforesaid and to their great and irreparable loss and in- 
jury, by which they have been and still are being deprived of great 
gains and profits which they might and otherwise would have ob- 
tained, but which have been received and enjoyed and are being 
received and enjoyed by defendant by and through its unlawful 
doings. 

VII. And your orators further show unto your honors, on infor- 
mation and belief, that said defendants are threatening to sell and 
dispose of such machines and improvements to other persons, and 
your orators say that the use of said invention and the preparation 
for and avowed determination, to continue the same and to manu- 
facture and sell said invention to other parties, and the other afore- 
said unlawful acts in disregard and defiance of your orators’ rights, 
have the effect to and do encourage and induce others to venture to 
iniringe said patent in disregard of your orators’ rights. 

VIII. They furtier show that they have caused notice to be given 
to said defendant of such infringements and of their rights in the 
premises, and requested it to desist and refrain therefrom, but it has 
disregarded such notice and refused to desist from said infringe- 
ments, and still continues to make, use, and vend to others to be used, 
said improved valve gear in infringement of said letters patent No. 

236,052, in violation of your orators’ rights. 
17 IX. And forasmuch as you orators can have no adequate 

relief except in this court, to the end, theretore, that the said 
defendant may, if it can, show why your orators should not have the 
relief hereby prayed, vour orators pray that the said defendant may 
be required, according to the utmost and best of its knowledg, re- 
membrance, information, and belief, full, true, direct, and perfect 
answers make to the premises, and to all the several matters here- 
inbefore stated, and especially whether it has made and is making, 
using, and vending to others to be used, all the aforesaid described 
inventions and the extent thereof, as fully and particularly as if 
separately interrogated as to each and every of such matters, and 
may be compelled to account for and pay to your orators the profits 
by them acquired and the damages suffered by your orators from its 
unlawful acts. 

X. And your orators pray that the said defendant, Nichols, 
Shepard and Co., its servants, agents, attorneys, and workmen, and 
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ally and perpetually, by the order and injunction of this honorable 
court from directly or indirectly making, using, vending, working, 
or putting into practice, operation, or use, or in any wise counterfeit- 
ing or Imitating the said invention or any part thereof or any ma- 
chinery made in accordance therewith, and that the said defendant 
may be decreed to pay the costs of this suit, and that your orators 
may have such other and further relief as mav be agreeable to 
equity. 
May it please your honors to grant unto your orators the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this court, commanding, enjoining, and restraining the 
said defendant, Nichols, Shepard and Company, and its agents, serv- 
ants, attorneys, workmen, and each and every of them, as is herein- 
after prayed in that behalf. , 
May it please your honors to grant unto your orators the writ of 
subpcena, issuing out ofand under the seal of this court, directed to said 
defendant, Nichols, Shepard and Company, commanding it, by a day 
certain, under a certain penalty, to be and and appear in this court, 
then and there to answer the premises and abide such order and 
decree as may be made against them. 
And your orators will ever pray. 
ELON A. MARSH. 
MINARD LAFEVER. 
JAMES SCOTT. 

R. A. PARKER 


Solicitor for Compl'ts & of Counsel. 


18 STATE AND Eastrern District oF MICHIGAN, ss: 


On this eighth day of June, A. D. 1881, before me personally ap- 
peared Elon A. Marsh, Minard Lafever, and James Scott, tome known 
to be the persons subscribing the foregoing bill of complaint, and 
made oath that they have read the same and know tlhe contents 
thereof, and that the same is true of their own knowledge, except as 
to those matters stated to be on information and belief, and as,to 
those matters they believe it to be true. 

MY RON H. JOY, 
United States Commissioner for the Eastern District of Michigan. 


“Exhibit A” attached to-this bill consists of the Patent-Oftice 
drawing and specification of letters patent No. 236,052, dated De- 
cember 28, 1880. 


Endorsed: 2753. United States cireuit court, eastern dist. of 
Mich. In equity. Elon A: Marsh et al. vs. Nichols, Shepard & Co., 
a corporation. Bill for infringement of patent. [Tiled in clerk’s office 
June 9, 1881. A. Mandell,clerk. R. A. Parker, compl’ts’ sol’r & of 
counsel. 
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19 Unirep States PATENT OFFICE. 


Eton A. Marsu, of Battle Creek, Michigan, assignor of one-half to 
Minard Lafever, of same place. 


Steam-Engine Valve- Gear. 


Specification forming part of Letters Patent No. 236,052, dated De- 
cember 28, 1880; application filed May 3, 1880. (Model.) 


To all whom it may concern : 


Be it known that I, Elon A. Marsh, of Battle Creek, in the county 
of Calhoun and State of Michigan, have invented a new and useful 
improvement in steam-engine valve-gear, of which the following is 
a specification : 

My invention relates to certain improvements in reversing-gear for 
steam-engines ; and it consists in the combination, with the main 
shaft of the engine and the valve-rod, of two intermeshing gear- 
wheels of equal diameter, one mounted on the main shaft and the 
other upon a lever fulerumed.to the main shaft and connecting with 
the valve-rod by a wrist-pin in such manner that the last-mentioned 
wheel may be thrown to either side of a line on the plane of the re- 
ciprocation of the valve and the center of the main driving-shaft, 
and thus change the motion of the valve and engine. 

[In the accompanying drawings figure 1 represents a side elevation 
of a portion of an engine, showing my improved reversing-gear; and 
lig. 2, a detached view of the reversing-lever. 

The letter A indicates the bed of the engine, B the pillow-block, 
and C the main driving-shaft, which may be of the ordinary de- 
scription. 

The letter D indicates a lever, having a bearing, e, by which it 
may be fulerumed to the driving-shaft near one end, and a similar 
bearing, f, for the journal of the toothed gear-wheel G. ‘The said 
wheel, when the parts are in place, intermeshes with a wheel, J, 
equal in diameter and similar in all respects to the wheel G, the said 
wheel J being rigidly secured to the driving-shaft C, so as to rotate 
with it and impart motion to the wheel G. 

The letter g indicates a wrist-pin secured to the wheel G, to which 
one end of the valve-rod H is pivoted. 

The free end of the lever D is provided with a handle, d, and a 
spring-pawl, L, which is adapted to engage the detents m’ m? in the 
edge of a quadrant, P. The letter M indicates the fly-wheel of the 
engine, a portion being broken away to show the intermeshing 
gears. 

The operation of my invention is as follows: When the parts are 
in the position with the lever on the line a athe wheel G will be 
above a horizontal line drawn through the center of the driving- 
shaft and the plane of reciprocation of the slide-valve, causing the 
valve to move in one direction. To reverse the engine it is evident 
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that it is only necessary to alter the position of the lever so as to 
bring it on the line 6 3, carrying the wheel below the plane of re- 
ciprocation of the valve and the center of the shaft C, and thus 
changing the motion of the valve. 

Having thus fully described my invention; what I claim, and de- 
sire to secure by letters patent, is— 

In combination with the main driving-shaft of an engine and the 
valve-rod thereof, the intergearing cog-wheels of equal diameter, one 
fixed on the driving-shaft and the other ¢ apable of a movement par- 
tially around the first mentioned, the latter having a wrist-pin, to 
which thé valve-rod of the engine is connected, whereby said val ve- 
rod is adapted to reciprocate the valve and operate the same to re- 
verse the engine, substantially as specified. 


ELON A. MARSH. 


Witnesses: 
E. R. SMITH. 
W. G. MOREHOUSE. 


(Here follows diagram tnarked p 20.) 
21 Subpoena. 


Circuit Court of the United States of America for the Sixth Cireutt 
and Eastern District of Michigan, Sitting in Chancery. 


The president of the United States of America to “ Nichols, Shepard 
& Co.,” a corporation organized and doing business, under 
[skAL.] the laws of the State of Michigan, at Battle Creek, Michigan, 
which is a citizen of the State and resident of the eastern 

district of Michigan : 

You are hereby commanded to be and appear in the circuit court 
of the United States of America for the sixth circuit and eastern 
district of Michigan, sitting in chancery, before the judges thereof, 
at the district court-room in the city of Detroit, on the first Monday 
of July next ensuing, then and there to answer unto a bill of com- 
plaint exhibited against you as defendant by Elon A. Marsh, Minard 
Lafever, and James Scott, of Battle Creek, who are citizens of the 
State of Michigan, for infringement of patent under the patent laws 
of the United States, as complainants; and this you shall in nowise 
omit under the penalty of one thousand dollars. 

Witness the Hon. Morrison R. Waite, Chief Just ice of the Supreme 
Court of the United States, this ninth day of June, in the year of 
our Lord one thousand eight hundred and eighty-one, and of the 
Independence of the United States the one hundred and fifth. 

ADDISON MANDELL, Clerk. 


MrMorANDUM.—The above-named defendant is required to enter 
his appearance in this suit with the clerk of this court, at his office 
in the city of Detroit, on or before the day on which this writ of 
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(Model. 
E. A. MARSH. 
Steam Engine Valve Gear. 


No. 236,052. Patented Dec. 28, 1880. 
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subpeena is returnable; otherwise the bill of complaint in this cause 
will be taken pro confesso against said defendant. 


ADDISON MANDELL, Clerk. 
MASTERN District or MICHIGAN, 88: 


| hereby certify and return that on the 15th day of June, A. D. 
1881, | served the within writ on Nichols, Shepard & Co., defendants 
within named, at Battle Creek, in said district, by delivering to Ed- 
win ©. Nichols, secretary of the corporation of the said Nichols, 
Shepard & Co., personally a true copy thereof; also exhibiting this 
writ with the seal of the court, said copy having like memorandum 
appended thereto as is hereto appended. 

S. S. MATHEWS, &. S. Marshal, 
By JOHN C. BARBER, Deputy. 
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Endorsed: No. 2753. Cireuit court of the United States for the 
sixth circuit and eastern district of Michigan, sitting in chancery. 
Elon A. Marsh et al., compl’ts, vs. Nichols, Shepard & Co.; def’ts. 
Subpeena ret. & filed in clerk’s office June 17,1881. A. Mandell, 


clerk. 
22 Preecipe for Entry of Appearance. 


Circuit Court of the United States, Eastern District of Michigan. 
In Equity. 


Kron A. Marsu, Minarp LAFEVER, JAMES ScoTT 
| i's. 


NICHOLS, SHEPARD & Co., a Corporation. 


To the clerk of said court: 

Please enter the appearance’ of the defendants in the above-en- 
titled cause by me, as their solicitor, together with the usual order 
for service upon me of a copy of the bill of complaint filed in said 
cause. : 

Detroit, July 1, 1881. ) 

ALFRED RUSSELL, 


Solicitor tor Defendants. 


Endorsed: 2753. U.S. cireuit court, FE. D. of Mich. In equity. 
Elon A. Marsh et al. vs. Nichols, Shepard & Co. /Precipe for appear- 
ance, filed July Ist, 1881. Jno. Graves, dep’y cl’k. 


14 E. A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO., &¢., AND 


25 Entry of Defendants’ Appearance. 


Eron A. Marsu, Minarp LAFEVER, and JAMEs Scorr > 
Us. >In Equity. 
NICHOLS, SHEPARD «& Co. 
JULY 1, ’81. 
On filing pracipe in this cause,and on motion of Alfred Russell, 
solicitor for defendants, ordered that the appearance of said defend- 
ants, by him as their solicitor, be, and the same is hereby, entered ; 
and on like motion it is further ordered that said complainants serve 
upon said defendants or their said solicitor a copy of the bill of com- 
plaint filed in said cause within the time limited and prescribed by 
the rules and practice of this court. 
Entered by order of— ALFRED RUSSELL, 
Sol’r for Def’ts, 
Per A. MANDELL, CPE. 


24 Stipulation Extending Time to File Answer 


Circuit Court of the United States, Eastern District of Michigan. In 
Equity, 


MINARD LAFEVER et al. vs. NICHOLS, SHEPARD & Co., Def’ ts. 


It is hereby stipulated that the time to file answer in the above 
cause may be extended until the Ist Monday in September next, and 
that the time to file replication on exceptions be extended until the 
Ist Monday of October next. 

Dated July 27th, 1881. 

R. A. PARKER, 
Solr for Compl ts. 
ALFRED RUSSELL, 
Sol’r for Def’ts 

Endorsed : 2753. U.S. circuit c’t, east. dist. Mich. In equity. 
Marsh, Lefever, et al. vs. Nichols, Shepard & Co. Stipulation to ex- 
tend time to answer reply, &c. Filed July 27th, 81. A. Mandell, 
cl’k. 


25 Answer. 


In the Circuit Court of the United States for the Eastern District of 


Michigan. In Equity. 


ELron Marsu, Minarp LEFEvER, and James Scorr, Complainants, 
Us. 
NICHOLs, SHEPARD & Company, Defendants. 


The answer of the above-named defendant, Nichols, Shepard « 
Company, to the complaint of the above-named complainant shows— 
First. This defendant denies that the said Elon A. Marsh was the 
original and first inventor of a new and useful improvemeut in steaimn- 
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engine valve gear, as described in the letters patent mentioned and 
described in said complaint. 

Second. This defendant knows nothing, except as it has been in- 
formed by said complaint or by hearsay, of the issuing of letters 
patent to said Elon A. Marsh and Minard Lefever, and therefore 
neither admits nor denies the allegation contained in paragraph 
second of said bill, but leaves complainant to such proof thereof as 
they may deem advisable. 

Third. This defendant knows nothing of the transfer of any rights 
by complainants Marsh and Lefever to complainant Scott. 

Fourth. Defendant denies that complainants, because of said 
letters patent, have acquired any exclusive right to manufacture, 
vend, or claim anything whatsoever, and defendant knows nothing 
of any moneys they have expended in and about their so-called in- 
vention, or what, if any, licenses for the manufacture or sale thereof 
they may have sold or granted, but defendant denies that the public, 
with the single exception of this defendant, have acquiesced in their 
claim. 7 

Fifth. Defendant further says that upon investigation it became 
convinced, and charges the fact to be, that the so-called invention of 
complainants has been long known to the general public, and that 


in the specific form as described in the complainant's bill it was of 


no value as a mechanical device ; that, owing to necessary imperfec- 
tions in the material and manufacture of devices of this sort, the in- 
stability of the gearing, and the consequent irregular vibrations of 
the valves, was such as to render the device of little or no value. 
This defendant, consequently, believing that the device was public 
property, instructed one of its workmen to devise something to over- 
come this defect, and as assignee of his invention has procured to be 
patented a device for overcoming such defects, and is making use of 
the same, though not in large quantities. 

Sixth. And defendant further shows, upon information and belief, 
that in or about the year 1865 there was in public use in Bowling 

Green, Kentucky, on a switch engine employed on the 
26 Louisville and Nashville railroad, a device similar in all re- 

spects to that described in complainants’ claim, and used for 
the same purpose; that this defendant has been unable to procure 
the names of the parties who examined and operated said engine 
containing said device, and prays that he may insert the same when 
he shall hereafter discover them. 

Seventh. That in the vear 1858 one James Ferrabee procured a 
patent in England for a cut-off valve gear, having an identical ar- 
rangement and embodying precisely the same principles as those 
contained in complainants’ claim; that such patent was numbered 
2858 for the vear 1858, and differs from the device of complainants 
only in this, that where complainants have two intermeshing cog- 
wheels of equal diameter the English device had cog-wheels one of 
which contained twice as many teeth as the other, but the mechan- 
ical results arrived at were the same. 

Eighth. That in the year 1853 a patent was granted to one Shaw, 
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in England, numbered 210 of that year, for a device embodying the 
principles of complainants’ claim. 

Ninth. That defendant is informed that certain persons, whose 
names it cannot now give, in Taunton, Massachusetts, manufactured 
and used precisely similar devices many years ago, and that defend- 
ant is causing extensive inquiries to be made in that vicinity, and 
asks that it may be permitted to amend this answer by including 
the names and residences of such persons. 

Wherefore this defendant prays to be hence dismissed, with its 
costs and ¢harges in this behalf sustained. 

[CORPORATE SEAL. | JOHN NICHOLS, President. 
EDWIN C. NICHOLS, Secretary. 
ig FRED RUSSELL, 
. F. BURTON, 


Solicitors and of Counsel for Defendant. 


The answer of the above-named defendant, Nichols, Shepard and 
Company, as taken under the common seal of said corporation by 
the seal affixed, appears at Battle Creek, the Ist day of September, 
A. D. 1881. 

eg RUSSELL, 
I. BURTON, 
Solicitors a of Counsel for Defendant. 


Endorsed: 2753. United States circuit court. In equity. Elon 
A. Marsh et al. vs. Nichols, Shepard & Company. Answer of def’ts. 
Filed in clerk’s office Sept. 22,1881. A. Mandeli, clerk. 


27 Replication. 


Circuit Court of the United States for the Eastern District of Mich- 
igan. In Kquity. 


Eton A. Marsu, Minarp LaAFrEverR, and James Scorr, Com- 
plainants, 


/ 


NICHOLS, SHEPARD & Co., a Corporation, &c., Def’t. 


The replication of Elon A. Marsh, Minard Lafever, and James 
Scott, complainants, to the answer of Nichols, Shepard & Co., a 
corporation, defendant. 


These repliants, saving and reserving to themselves, now and at 
all times hereafter, all and all manner ‘of benefit and advantage of 
exception which may be had or taken to the manifold insufficien- 
cies of the said answer, for replication thereunto, say that they will 
aver, maintain, and prove their bill of complaint to be true, certain, 
and sufficient in the law to be answered, and that the said answer 
of the said defendants is uncertain, untrue, and insufficient to be re- 
plied unto by these repliants, without this, that any other matter or 
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thing whatsoever in the said answer contained material or effectual 
in the law to be replied unto, and not herein and hereby well and 
sufficiently replied to, confessed and avoided, traversed and denied, 
is true; all which matters and things these repliants areand will 
be ready to aver, maintain, and prove as this honorable court may 
direct, and humbly pray as in and by their said bill they have 
already prayed. 
R. A. PARKER, 


Solicitor for Compl'ts. 


Endorsed: 2753. Cireuit court of the United States, eastern dis- 
trictof Mich. In equity. Elon A. Marsh et al., compl’ts, vs. Nichols, 
Shepard & Co., def’t. Replication, filed in clerk’s office Sept. 30, 
ISS1. A. Mandell, clerk. 


28 Notice to Take Proofs Orally. 


Cireuit Court of the United States for the Eastern District of Michi- 
gan. In Equity 


Erion A. Marsu and Minarp LAFEVER, JAMeEs Scott, Compl'’ts, 
sg. 


NicHois, SHEPARD & Co., Def'’ts. 


To the above-named defendant and Alfred Russell and C. H. Bur- 
ton, solicitors & of counsel : 
You are hereby notified that we desire the evidence in this cause 
to be taken orally under general equity rule 67. 
(Signed) ELON A. MARSH et al., Compl'ts, 
By R. A. PARKER, 
Solicitor for Compl’ts. 


Endorsed : 2753. Cireuit ceurt of the United States for the eastern 
district of Michigan. In equity. Elon A. Marsh et al. v. Nichols, 
Shepard & Co., def’t. Notice to take testimony orally. Ree’d and 
filed Oct. 4th, 1881. Jno. Graves, dep’y cl’k. 


29 Petition for Permission to Amend Answer. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eron A. Marsu. MInarp LEFEVER, JAMES ScoTr 
is. 
NICHOLS, SHEPARD & Co. 
And now come the said defendant, Nichols, Shepard & Co., and 


show unto the court that since the signing and filing of its answer 
hereinbefore signed and filed it has discovered evidence of the ex- 
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istence of certain patents granted in England to divers persons, 
which, defendant is advised, describe in language and delineate in 
figure mechanical devices which embody tine same combination as 
that described in complainants’ patent. 

That such patents are described in English patents No. 2758, of 
1859, granted to Charles Sells, and in patent No. 2758, of 1865, 
granted to W. Clark, and in other patents in later years. 

That defendant, when served with complaint in this cause, pro- 
cured investigation to be made among the various records accessible 
to its attorneys, but did not make discovery of the above-indicated 
inventions in time to give notice of them to complainants in its said 
answer, and that after its said answer was filed it caused more com- 
plete search to be made, and that the knowledge of the said devices 
was had for the first time by defendant about the middle of Decem- 
ber, 1881. 3 

Wherefore petitioner prays that it may amend its answer hereto- 
fore filed in this cause by including therein a notice in the follow- 
ing words: 

This defendant further says that it is informed and believes that 
the invention described in the patent in said complainaits’ bill 
named and described was not novel, but was described anterior to 
the supposed discovery thereof by the said complainants in the speci- 
fication of the following English patents : 

Patent No. 2758, of 1859, granted to Charles Sells. 

Patent No. 3308, of 1865, granted to W. Clark. 

NICHOLS, SHEPARD & CO., 
By E. C. NICHOLS, Treas. 


STATE AND EastTerRN District oF MICHIGAN, } al 


+ 


County of Calhoun, 


KE. C. Nichols, being duly sworn, deposes and says that he is treas- 
urer of said corporation ; that the preparation of the defense in the 
above-entitled cause has been entrusted to tle care of this deponent, 
and that the said petition has been read to deponent and its con- 
tents are known to him; that the facts therein stated are true, to 
the best of deponent’s information, knowledge, and belief. 


Subscribed and sworn before me this 11 day of January, 1882. 
[SEAL. ] FRANK W. DUNNING, 
| Notary Public. 


Endorsed : 2753. Circuit court of U.S. for E. D. of Mich. In 
equity. Elon A. Marsh vs. Nichols, Shepard & Co. Petition for 
permission to amend answer. Filed in clerk’s office Jan’y 20th, 
1882. <A. Mandell, clerk. 


NICHOLS, SHEPARD & CO., &C., VS. E. A. MARSH ET AL. 


30 Motion for Leave to Amend Answer, &e. 
Circuit Court of the United States for E. Dist. of Mich. In Equity. 
Kiton A. Marsu et al. vs. NicHois, Suerarp & Co. 


And now comes the said defendant and moves the court now here 
that a rule be entered in this cause allowing defendant to amend its 
answer in accordance with its petition for that purpose heretofore 
filed in this cause, and that an extension of time be granted to de- 
fendant to enable it to introduce testimony in support of its said 
answer. ‘This motion is based on the said petition and on the affi- 
davits herewith filed and served. 

ALFRED RUSSELL, 
Sol’r for Def't. 


31 STATE AND Eastern Disrricr or MICHIGAN, es 

County of Calhoun, tees 

lin the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eton A. Marsu, Minarp Lerever, JAMes Scorr 
Us. 


NicHois, SHEPARD «€ Co. 


Ik. C. Nichols, being duly sworn, deposes and says that he is the 
treasurer of the defendant corporation, and that preparation of the 
defense of said defendant in this suit has been mainly entrusted to 
deponent; that upon receiving a copy of complainants’ bill he 
began an investigation and procured others to make investigation 
relative to the prior use by other than complainants of the device 
described and claimed to be covered by the letters patent described 
in complainants’ bill. 

That as a result of such investigation deponent learned that 
various patents had been granted in England which deponent was 
advised anticipated complainants’ device, and deponent advised his 
counsel of such discoveries, and due notice thereof was inserted in 
defendant's answer. 

Deponent also was informed that devices similar to that described 
in complainants’ bill had been used in this country ; that deponent’s 
information in this respect was not eutirely satisfactory, and depo- 
nent caused such notice thereof to be inserted in the said answer as 
he then thought he was justified in making, with the statement ap- 
pended to said notice that deponent desired to make further investi- 
gation, and to give such further notice as his further investigation 
would warrant. 

That upon the filing of defendant’s answer deponent did not cease 
making investigation and continued to procure investigation to be 
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made, and in December, 1881, received information that certain 
other English patents existed covering devices which deponent is 
advised are mechanically equivalent to the device claimed by com- 
plainants; that deponent immediately and about the 14th ‘day of 
December advised his counsel of such discoveries and requested 
him to verify such discoveries and take proper action concerning 
the notice to be given thereof. 

That deponent i is still continuing his investigation relative to said 
matters. 

And further deponent saith not. 

E. C. NICHOLS. 


Subscribed and sworn before me this 19th day of January, A. D. 
1882. , 
(SEAL. | FRANK W. DUNNING, 

Notary Public, Calhoun Co., Mich. 


Endorsed: 2753. In the circuit court of U.S. for E. D. of Mich. 
In equity. Elon A. Marsh vs. Nichols, Shepard & Co. Motion for 
leave to amend answer and to extend time to take testimony. Filed 
in clerk’s office Jan’y 20,1882. A. Mandell, clerk. 


o2 Order Allowing Def't to File Amended Answer, &e. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant adjournment, 
at the district court-room, in the city of Detroit, on Monday, the 
twenty-third day of January, in the year one thousand eight hun- 
dred and eighty-two. 

Present: The Honorable Henry b. Brown, district judge. 


Evon A. Marsu, Minarp LAFEVER, and JAMEs Scorr 
U8. In Equity. 
NICHOLS, SHEPARD & CoMPANY. ( 


The motion of defendants for leave to file amended answer in this 
cause now coming on to be heard is argued by counsel for respective 
parties, and, the same having been duly considered, it is ordered 
such leave be granted upon payment by defendants to complainants 
of a solicitor’s fee of ten dollars; and it is further ordered that the 
time to take testimony in said cause be extended ninety days from 
this date, forty-five days of which time is granted to complainants 
in which to take their testimony and forty-five di ays thereof to defend- 
ant in which to take its testimony. 
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In the 


NICHOLS, SHEPARD & CO., &C., 


Vs. E. A. MARSH ET AL. 


Amendment to Answer. 


* Michigan. 


Circuit Court of the United States for the Eastern District of 
In Equity. 


Erion A. MarsH, MINARD LEFEVER, JAMEs ScortT 


vs. 


NIcHOLS, SHEPARD & Co. 


And now comes the said defendant and, under the permission of 
the court, amends its said answer heretofore filed in this cause, and 
for amendment thereto says: 

This defendant further says that it is informed and believes that 


the invention described in the patent in 


said complainants’ bill 


named and described was not novel, but was described anterior to 
the supposed discovery thereof by the said complainants In the speci- 
fication of the following English patents: 
Patent No. 2758, of 1859, granted to Charles Sells. 
Patent No. 3308, of 1865, Ae to W. Clark. 
NICHOLS, SHEPARD & CO., 


ALFRED RUSSEL, 
Sol’r for .Defendant. 


Endorsed : 
In equity. 
to answer. 


Jan’y 


9758. 


Circuit court of the U. 
Elon A. Marsh vs. Nichols, Shepard & Co. Amendment 
Filed in clersk’s office March 10, 1882 , by consent as of 
23rd, 1882. 


+ 


By E. ( 


A. Manalell, clerk. 


NICHOLS, Treasurer. 


S. for the E. D. of Mich. 


\ 
Replication to\Amended Answer. 


a 


Cireuit Court of the United States foy the FKastern District of Michi- 


gan. In Equity. 
} Lon A. Marsu, Minarp LEFEVER, and James Scort, Com pl'ts, 


vs. 


NICHOLS, SHEPARD & Co., a Corpora.tion, &e., Def’t. 


| The replication of Elon A. Marsh, Minard Lefe.ver, and James Scott, 
complainants, to the amendment to and «mended answer of 
Nichols, Shepard & Co., a corporation, defenda nts. 


These repliants, saving and reserving to thems‘elyes, now and at 


all times hereafter 


all and all manner of benefit ‘ind ‘advantage of 


exception which may be had or taken to the manifold insufficiencies 


of the said amended answer, for replication thereun to, say that they 


will aver, maintain, and prove their bill of comp laint to be true, 


certain, and sufficient in the law to be 


answered, atud that the said 


amended answer of the said defendants is uncertain, untrue, and in- 
sufficient to be replied unto by these repliants, without this, that any 


22 E. A. MARSH ET AL. Vs. NICHOLS, SHEPARD & CO., &¢., AND 


other matter or thing whatsoever in the said answer contained ma- 
terial or effectual in the law to be replied unto, and not herein aad 
hereby well and sufficiently replied to, confessed and avoided, tray- 
ersed and denied, is true; all which matters and things these repliants 
are and will be ready to aver, maintain, and prove as this honorable 
court may direct, and humbly pray as in and by their.said bill they 
have already prayed. 
R. A. PARKER, 


Solicitor for Compl'ts. 


Endorsed: 2753. U.S. circuit court east. dist. of Mich. In equity. 
Klon A. Marsh, Minard Lafever, & James Scott vs. Nichols, Shepard 
& Co. Replication to am’d ans. We hereby consent that this repli- 
cation may be filed on the 25rd day of Jan., 1882. R. A. Parker, 
for compl’t. Filed in clerk’s office March 17, 1882. A. Mandell, 
clerk. 


35 Motion to Strike Exhibit A from Files 


Unirep Srates or AMERICA,  } “ay 
. ° ° ° ° ° ~ SO. 
State and Eastern District of Michigan, | 


Cireuit Court of the United States for the Eastern District of Wiech- 
igan. In Equity. 


Eton A. Marsu, Minarp LArever, JAMS ScorTT 
Us. 


NICHOLS, SHEPARD & 0. 


And now comes the said defendant, by Ailfred Russeil, its solicitor, 
and moves the court now here to strike from the files and from the 
testimony in this court a certain paper marked as Exhibit A by 
Eugene Converse, notary public, befiore whom testimony was taken 
for complainants, for the reason thiat said paper, Exhibit A, has been 
materially changed without the: consent of defendant or detendant’s 
solicitor by the addition thereto of what purports to be‘the signa- 
ture of “A. Bell,” acting Secr‘etary of the Interior. | 

Said motion is founded- on the affidavit of Charles F. Burton, 
herewith filed. 

. ALFRED RUSSELL, 


Solicitor for Defendant. 
35 Unirep Sv. ATES OF AMERICA, | ; 
‘i. i. . » ° ° >3aS . 
State and Eastern District of Michigan, | 
In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 
Enron A. Marsu, Minarp Larever, JAMEs Scorr 
vs. 
NicHots, SHEPARD & Co. 


Charles F. Biarton, being duly sworn, deposes and says that he 
attended, at Buttle Creek, Mich., in November, 1881, at the exami- 
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nation of witnesses called on behalf of complainants before Eugene 
Converse, a notary public in Battle Creek, Michigan; that at said 
time and as a part of the testimony on hehalf of said complainants 
the said complainants produced and offered in evidence a certain 
4 paper—partly written and partly printed—bearing the seal of the 
Interior Department of the United States and claimed by the said 
complainants to be original letters patent granted by the United 
States to said Elon A. Marsh and Minard ‘Lafever, conferring on 
them the exclusive right to a certain device therein described, being 
the same device described in complainants’ bill of complaint filed in 
this cause; that said paper was received by said Eugene Converse, 
notary, and by him marked “ Exhibit A,” to be filed in said cause, 
but that said Exhibit A was not retained by said Eugene Converse 
and attached to the testimony taken by him, but, under an 
agreement between the respective solicitors for complainants and de- 
fendant, was retained by complainants; thatat the time said Ex- 
hibit A was offered in evidence deponent examined it and found 
that it was not signed by the Secretary of the Interior or by any 
one purporting to signin lieu of the Secretary of the Interior, and 
deponent therefore concluded that the said paper was not a valid 
letters patent; that deponent did not again see said Exhibit A until 
Thursday, the 30th day of March last past, and deponent then, for 
the first time, learned that since said Exhibit A was offered in evi- 
dence at Battle Creek it has been materially altered by the addition 
thereto of a signature of “A. Bell,” acting Secretary of the Interior ; 
that said sign: ature was added to said Exhibit A after it was offered 
and introduced in evidence and before said 30th di ay of Mareh with- 
out the knowledge or consent of said defendant, as deponent is ad- 
vised, and without the knowledge or consent of this deponent, who 
has been hitherto acting as solicitor for and in active charge of 
the defendant's case. : 
That except as herein stated deponent does not — when or by 
whom said signature was added. 


| CHARLES F. BURTON. 


Subscribed and sworn to before me this sixtin day of April, 1882. 


CHARLES H. CAMPBELL, 


: Notary Public, Wayne Co., Mich. 
bike 
relev dorsed - 2753.° Circuit court of U. S. for E. D. of Mich. In 


er Elon A. Marsh ef al. vs. Nichols & Shepard. Motion to 
at saise Exhibit A, complainants’ testimony, from files, and affidavit 
supporting motion. Filed April 6th, i882. Jno. Graves, dep’y 
clerk 
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37 Stipulation to Admit Certain Copies in Evidence. 


Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eron A. Marsu, Minarp LAFEVER, and JAMEs Scorr 
US. 
NICHOLS, SHEPARD & Co., a Corporation, Def’t. 


It is hereby stipulated that the certified copy of the file wrapper, 
contents, & drawing of letters patent No. 236,052, granted to Elon 
A. Marsh, and another for improvement in steam-engine valve gear 
may be admitted in evidence in this cause, and is marked “ Stipula- 
tion Exhibit One.” 

Also that the certified copy of specification and drawings of Eng- 
lish letters patent No. 2858, Dec. 13th 1858, to James Fewabee, be 
admitted in evidence, and is marked “ Stipulation Exhibit Two.” 

Also that the certified copy of specification and drawings of Eng- 
lish letters patent No. 210, dated January 28th, 1853, to Robert 
Shaw, be admitted in evidence, and marked “Stipulation Exhibit 
Three.” 

Also that the certified copy of the specification and drawings of 
English letters patent No. 2758, dated Dee. 6th, 1859, to Charles 
Sells, be admitted in evidence, and is marked “ Stipulation Exhibit 
Four.” 

Also that a certified copy of specification and drawings of U.S. 
letters patent No. 12064, dated Dec. 12th, 1854, be admitted: in evi- 
dence and marked “ Stipulation Exhibit Five.” 

Also that a certified copy of specification and drawings of U.S. 
letters patent No. 132,130, dated Oct. 15th, 1872, to W. S. Bacon, be 
admitted in evidence, marked “ Stipulation Exhibit Six.” -— 

All in behalf of the defendant and subject to all legal objections | 
of competency, relevancy,and materiality and want of proper plead- 
ing by notice in the answer of defendants. 

Dated Detroit, April 10th, 1882. 


ALFRED RUSSELL, 
Sol’r for Defendar 
R. A. PARKER, 


Sol’r for Comj 


4 
Endorsed : 2753. U.S. circuit court, east dist. of Mich. In equity. 
Elon A. Marsh et al. vs. Nichols, Shepard & Co. Stipulation te ad- 
mit certain copies in evidence. Filed in clerk’s office April 2th, 
1882. A. Mandell, clerk. \ 


\ 
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38 Stipulation to Amend Time to Take Evidence. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Miron A. Marsa, Mixarp Larever, JAMes Scott 
Us. 


NICHOLS, SHEPARD & Co. 


[In the above-entitled cause it is hereby stipulated that the time 
for taking testimony shall —, and the same is hereby, extended ten 
days from the time of the decision of defendant's motion to strike 
Complainants’ Exhibit A from the files. 

Dated April 10th, 1882. 

CHARLES F. BURTON, 
ALFRED RUSSELL, 
Sol’rs for Def’t. 
R. A. PARKER, 
Sol’r & of Counsel for Compl'ts. 


Qjrn~s * 


indorsed : 2753. U.S. circuit court, FE. dist. of Michigan. In 
equity. Elon A. Marsh et al. vs. Nichols, Shepard — Co. Stipula- 
tion to extend time to take evidence. Filed in clerk’s office April 
12,1882. <A. Mandell, clerk. 


30 Stipulation as to Echibit A. 


Circuit Court of the United States for the Eastern District of Michi- 
gan. In Equity. 


Kron A. Marsa, Mixnarp Larever,and James Scorr, Compl’ts, 
Us. 


NICHOLS, SHerparpD & Co., Def’t. 


[t is hereby stipulated by and between the respective parties hereto, 
by their respective counsel, that the following are admitted to be the 
facts or a portion thereof relative to Complainants’ Exhibit “A,” and 
that the same, without further proof, may be considered, so far as 
relevant, competent, or material, on any motion or at any stage of 
the cause, including final hearing: 

That the paper marked “ Complainants’ Exhibit A” by Eugene 
M. Converse, special examiner, was received from the Patent Office 
of the United States by complainants Marsh and Lefever on or about 
the second day of January, A. D. 18381, in all respects in the same 
condition as it now is, save the words “ A. Bell” were not thereon 
where they now appear; and, further, that the signature of E. M. 
Marble, Commissioner of Patents, and the seal of the Patent Office 
of the United States are genuine. 

That complainants, Elon A. Marsh, Minard Lefever, and James 
Scott, had, nor either of them,— theircounsel, knowledge of any omis- 
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sion of the signature of the Secretary of the Interior to said Ex- 
hibit “A,” and in all respects supposed it regular, never having had 
their attention called to the same until long after the commence- 
ment of this suit and on or about the 12th day of February, A. D. 
1882. 

That the said “ Exhibit A” was thereafter, on or about the 17th 
day of February, 1882, sent by their solicitor, R. A. Parker, to the 
U.S. Patent Office, at Washington, D. C., accompanied by a request 
from complainants Marsh and Lefever to have the mistake corrected, 
and also by a letter from their said solicitor and counsel, which said 
letter was as follows: 

Derroit, MicaiGcan, Feb. 17th, 1882. 
To the Commissioner of Patents, Washington, D. C. 

Sir: Herewith I enclose patent -No. 236,052, granted to Elon A. 
Marsh, and another, Dec. 28th, 1880; also a letter from Elon A. 
Marsh to you, requesting the correction of a mistake, to wit, the 
failure of the Secretary of the Interior to sign the same. 

It does not seem to me that rule 164 covers this case, as it is not 
a mistake in the specification, and I can find no rule of practice or 
decision by the Secretary of the Interior on the point, yet I pre- 

sume such cases have occurred before this in the office. 
4) I would suggest that if possible the correction or signing 
should be so made that all of the patentees’ rights in the past 
would remain intact from its issue—i. ¢., a signing nune pro tune. 

[If this cannot be done, and done without another issue, I submit 
that it should run for 17 years from the date of the new issue. 

See Grant vs. Raymond, 6 Pet., 241-’2; also Woodworth vs. 
Hall, 1 W. & M., 260. 


If there should be any doubt about the proper method of correc- 
tion and its legal effect, would be glad to have you notify me of the 
views of the office before correction, as suits are already pending 
based upon this patent in which [am solicitors for patentees, and 
upon which the effect of this error may be very serious. 

Yours very truly, R. A. PARKER. 


That said Exhibit “A” was, on or about the 2tth day of Febru- 
ary, A. D. 1882, returned to said solicitor, R. A. Parker, signed “A. 
Bell,” acting Secretary of the Interior, and with no other or further 
change thereof. | 

April 13th, 1882. 

ALFRED RUSSELL, 
CHARLES F. BURTON, 
Solicitors for Def’ts. 
R. A. PARKER, 
Sol’r for Compl’ts 

Endorsed : 2753. United States circuit court, E. D. of Mich. In 
equity. Elon A. Marsh ef al vs. Nichols, Shepard & Co. Stipula- 
tion as to Exhibit “A.” Filed in clerk’s office April 15th, 1882. A. 
Mandell, clerk. 
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41 Notice of Hearing. 
STATE AND Eastern District or MICHIGAN: 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Kiron A. Marsn, Minarp LAFEverR, and JAMEs Scorr 
vs. 


Tor NIcHoLs, SHEPARD & Co., a Corporation. 


The above-entitled cause will be brought on for hearing at the 
next term of this court, notice having been served on the part of the 
complainants on Alfred Russell & Chas. H. Burton, solicitors for the 
defendant, according to the statute and rules of this court. You 
will please place said cause on the issue docket of this court for said 
term. 

R. A. PARKER, 
Solicitor for Compl'ts. 
To the clerk of said court. 


indorsed: 2753. The cireuit court of the United States for the 
K. D. of Mich. In equity. Elon A. Marsh et al. vs. Nichols, Shep- 
ard & Co. Def’t’s note of issue. Filed May 19th,’82. A. Mandell, 
cl’k. 


42 Order Denying Motion to Strike Exhibit A from Files. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Monday, 
the twenty-sixth day of June, in the year one thousand eight hun- 
dred and eighty-two. 

Present: The Honorable Stanley Matthews, associate justice of 
the Supreme Court, and the Honorable Henry B. Brown, district 
judge. 


kron A. Marsu, Minarp LArever, and JAMEs Scorr 
vs. >In Equity. 
NICHOLS, SHEPARD & COMPANY. 


in this cause a motion by the defendant to strike an exhibit from 
the files having been brought on for argument, after hearing Messrs. 
Burton and Russell in favor of said motion and Mr. R. A. Parker 
in opposition thereto, said motion is by the court now here denied 
without prejudice to the right of defendant to object to the intro- 
duction of such exhibit on the hearing of this cause. 

Judge Brown did not sit in this case. 
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43 Motion to Amend Answer. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eton A. MarsH, Mixnarp Lerever, Complainants, 
US. 


NicHots, SHEPARD & Co., Defendants. 


And now comes the said defendant, Nichols, Shepard & Co., and 
show unto the court that since the filing and signing of this answer 
heretofore filed in this cause, and since the allowance and filing of 
its amendment thereto, it has discovered evidence of the existence 
of a certain patent granted in England to one Robert Asquith, 
which, defendant is advised, describes in language and delineates in 
figure a mechanical device which embodies the same combination 
as that which is described in complainants’ bill of complaint. 

That such patent is described in English patent No. 1424, of 1873, 
granted to Robert Asquith. 

That since its former amendment defendant has continued inves- 
tigating, and had no knowledge of the existence of said patent until 
long after said application for amendment had been allowed. 

Wherefore petitioner prays that it may further amend its said 
answer heretofore filed in this cause by including therein a notice 
in the following words: 


This defendant further says that it is informed and believes that 
the invention described in the patent In complainant's bill 
44 named and described was not novel, but was deseribed ante- 
rior to the supposed discovery thereof by the said complainant 
in the specification of the following English patent: 
“Patent No. 1424, of 1875, granted to Robert Asquith.” 
NICHOLS, SHEPARD & CO. 

By CHARLES F. BURTON, 
, Their Solr. 


UNITED STATES OF AMERICA, 
7 ‘ ; ° : ° > SS 
State and Eastern District of Michigan, | 


Charles F. Burton, being duly sworn, deposes and says that he is 
one of the solicitors for defendant, and has principal charge of the 
above-entitled cause on their behalf; that the facts set forth in the 
foregoing petition are peculiarly within the knowledge of this depo- 
nent, and that they are true so far as they are therein allege- to be 
upon absolute knowledge of the defendant: and that so far as they 
are therein stated to be upon information and belief deponent verily 


believes them to be true. 
CHARLES F. BURTON. 
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Subscribed and sworn to before me this 30th day of June, A. D. 
1882. 
HENRY M. CAMPBELL, 
Notary Public, Wayne Co., Mich. 


45 UnItep STATES OF AMERICA, | ’ 

State and Eastern District of Michigan, | ~ ° 

The Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Evon A: Marsu, Minarp Lerever, and JAMes Scort, Complainants, 
rs. 


NICHOLS, SHEPARD & Co., Defendants. 


Charles IF. Burton, being duly sworn, deposes and says that he 
has received information of the existence of a patent granted to 
Robert Asquith in England for the first time during the month of 
May last past, and during the pendency of a motion in this court to 
strike Complainants’ Exhibit “A” from the files; that almost im- 
mediately after receiving said information deponent informed com- 
»lainants’ solicitor thereof, and stated to him that as soon as said 
motion was disposed of (if decided against deponent’s client) depo- 
nent should ask leave to amend his client’s answer in such manner 
us to give proper notice of said patent as an anticipation of com- 
plainants’ claimed invention; that complainants’ solicitor was en- 
gaged in the preparation and argument of an important cause in 
this court, and requested deponent to postpone the argument of said 
motion from time — for his accommodation ; that deponent con- 
sented to such postponement for the accommodation of said solicitor, 
and consequently did not apply to this court for leave to make such 
amendment as soon as he otherwise would. 


CHARLES F. BURTON. 


1G Subscribed and sworn to before me this 30th day of June, 
A. D. 1882. 
GEO. P. WHITTEMORE, 
Notary Public, Wayne Co., Mich. 


Sir: The defendant will move the court on Monday, the third 
day of July, at the opening of said court, or as soon thereafter as 
counsel ean be heard, that a rule be entered in the foregoing cause 
for the amendment of defendant’s answer according to the foregoing 
petition. 

ALFRED RUSSELL, 
Sol’r for Def’t. 


Properly endorsed with title of court and cause and filed in clerk’s 
office July 3, 1882. | 
WALTER S. HARSHA, Clerk. 
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47 Order Granting Leave to Def’t to Amend Answer. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan continued and held pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Monday, 
the third day of July, in the vear one thousand eight hundred and 
elghty-two. 

Present: The Honorable Henry Bb. Brown, district judge. 


Eton A. Marsy, MinarRp LAFEVER, and JAMEs Scorr ) 
? vs. >In Equity. 
NICHOLS, SHEPARD & COMPANY. 


In this cause a motion by defendants for leave to amend answer 
having been brought on for argument, after hearing counsel for re- 
spective parties thereon, leave is granted to said defend: ant to amend 
its answer by including therein the followi ing words: “ This defend- 
ant further says that it is informed and believes that the invention 
described in the patent in complainants’ bill named and described. 
was not novel, but was described anterior to the supposed discovery 
thereof by the said complainant in the specification of the following 
Knglish patent: Patent No. 1424 of 1873, granted to Robert Asquith,” 
on payment by said defendant to plaintiffs’ attorney of ten dollars 
attorney fee on this motion. 

And, on motion of Mr. R. A. Parker, of counsel for complainants, 
the time to take proofs in this cause is hereby extended sixty days. 


48 Amendment lo Answer. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eton A. Marsa, MInaArp LAFeEverR. JAMES ScoTT 
rs. 


NICHOLS, SHEPARD & Co. 


And now comes the said defendant and under the permission of 
the court amends its said answer heretofore filed in this cause, and 
for amendment thereto says: 

This defendant further says that it is informed and believes that 
the invention described in the patent in said complainants’ bill 
named and deseribed was not novel, but was described anterior to 
the supposed discovery thereof by the said complainant in the speci- 
fication of the following English patent: Patent No. 1424 of 1875, 
granted to Robert Asquith. 

NICHOLS, SHEPARD & CO.,, 
By C. F. BURTON, Counsel for Def'ts. 


ALFRED RUSSEL, 
Sol’r for Def ’t. 
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Signature of defendant in person is waived, but the amendment 
may be signed by def’t’s counsel for it. 
R. A. PARKER, 
Sol’r for Compl’ts. 


Endorsed : 2753. Circuit court of the United States for the eastern 
district of Michigan. In equity. Elon A. Marsh vs. Nichols, Shep- 
ard & Co. Amendment toanswer. Filed in clerk’s office Sept. 14th, 
as of July Sth, 1882. Walter S. Harsha, clerk. 


i) Replication. 


(Circuit Court of the United States for the Eastern District of Michi- 
gan. In Equity. 


Enron A. Marsu, Mixarp Larever, and James Scorr, Compl'ts, 
Us. 


NicHOoLs, Suerarp & Co., a Corporation, &c., Def’t. 
The replication of Elon A. Marsh, Minard Lafever, and James Seott, 
complainants, to the second amendment to and amended answer 
of Nichols, Shepard & Co.,a corporation, defendants. 


These repliants, saving and reserving to themselves now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be held, had, or taken to the manifold insuf- 
ficiencies of the said second amended answer, for replication there- 
unto, say that thev will aver, maintain, and prove their bill of com- 
plaint to be true, certain, and sufficient in the law to be answered, 
and that the said second amended answer of the said defendants is 
uncertain, untrue, and insufficient to be replied unto by these re- 
pliants; without ‘this, that any other matter or thing whatsoever in 
the said answer contained, material or effectual in the law to be 
replied unto, and uot herein and hereby well and sufficiently replied 
to, confessed and avoided, traversed and denied is true; all which 
matters and things these repliants are and will be ready to aver, 
maintain,and prove,as this honorable court may direct, and humbly 
pray as in and by their said bill they have already prayed. 

R. A. PARKER, 


Solicitor for ( ompl ts. 


Endorsed: 2753. Circuit court of the United States. In equity. 
Elon A. Marsh et al. vs. Nichols, Shepard & Co. Replication to 2nd 
and ans. filed as of July 5, 1882. Filed in clerk’s office July 5, 1882 
Walter S. Harsha, clerk. 
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50 Motion to Suppress Deposition of James A. Miles. 


Cireuit Court of the United States for the Eastern District of Michi- 
gan. In Equity. 


Kiron A. Marsu, MANARD LAFEVER & JAMES Scott, Compl'ts. 
v8. 


NICHOLS SHEPARD «& Co., Def'’ts. 


You are hereby notified that [ have this day entered a motion of 
which the annexed is a true copy & that the same will be brought 
on for hearing in said court on Monday, the 1lith day of September, 
at the opening of said court or as soon thereafter as counsel can be 
heard. 

Dated Sept. 8th, 1852. : 
R. A. PARKER, 

Sol’r for Compl'ts 
ALFRED RUSSELL, 
Sol’r for Def't.* 


5] Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eon A. Marsu, Minarp LArever, & JAMEs Scorr, Compl'ts, 
Us. 
NicHoLts SHEPARD & Co., Def'’ts. 


And now come the said complainants and move to suppress 
from the proofs, records, and files of this cause the deposition of 
James H. Miles, taken before Peter Voorhies, Esq., on the 23rd day 
of February, A. D. 1882, for the reason that the name and residence 
of said witness was not and has not been given in the answer of 
suid defendants, as required by the statute and the rules of this 
court. 

Said motion is based on the files and records of this cause. 

Dated Sept. Sth, 1882. 
R. A. PARKER, 

Sol’r for Compl'ts 


Endorsed : 2753. U.S.cireuit court: In equity. Elon A. Marsh 
el al. vs. Nichols, Shepard & Co., def’t. Motion to suppress deposition 
of Jas. A. Miles, &c. Filed in clerk’s office Sept. 8, 1882. Walter 
S. Harsha, clerk. 


52 Order Suppressing Deposition of James A. Miles. 
At a session of the circuit court of the United States for the eastern 


district of Michigan, continued and held pursuant to adjourn- 
ment, at the district court room in the city of Detroit, on Monday, 


“ye 
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the eleventh day of September, in the year one thousand eight 
hundred and eighty-two. 
Present: The Honorable Henry b. Brown, district judge. 


kiton A. Marsu, Mrinarp LArever, and JAMEs Scott ) 
8. >In Equity. 
NICHOLS, SHEPARD & COMPANY. 


[n this cause a motion by complainants to suppress the deposition 
of James H. Miles, heretofore taken and filed on behalf of defend- 
ants, having been brought on for argument, after hearing Mr. 
Parker in favor of said motion and Mr. Burton in opposition thereto, 
said motion is granted and said deposition is hereby suppressed. 


Od Note of Issue. 
STATE AND EASTERN District oF MICHIGAN: 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity 


iron A. Marsa, Minarp LAFEVER, JAMES ScorT 


. 


is. 


NICHOLS, SHEPARD & Co 


The above-entitled cause will be brought on for trial at the next 
term of this court, netice having been served on the part of the 
compl’ts on Alfred Russell, sol’r for the defendant, according to the 
statute and rules of this court. You will please place said cause on 
the issue docket of this court for said teri. 
: R. A. PARKER, 

Sol’r for Compl'ts. 
Patent cause. 
To the clerk of said court. 


endorsed : 2700. The ecireuit court of the United States, east. dis. 
of Mich. In equity. Elon A. Marsh et al. vs. Nichols, Shepard & 
Co. Note of issue riled in clerk's othee Oct. 21, 1882. Walter Ss. 
Harsha, clerk 


o4 . Argued and Submitted. 


At a session of the cireuit court of the United States for the east- 
ern district of Michigan, continued and held pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Saturday, 
the tenth day ot February, in the year one thousand eight hundred 
and eighty-three. | 

Present: The Honorable Henry B. Brown, district judge. 


>= 


—. ded f 
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Enron A. Marsw#a, MiInarp LAFEVER, and JAMEs Scortr 
vs. >In Equity. 
NICHOLS, SHEPARD & COMPANY. 


This cause coming on to be heard on pleadings and proofs, after 
hearing the arguments of counsel, said cause is submitted. 


5D Stipulation Relative to Exhibit A. 


DEPARTMENT OF THE INTERIOR. 

Be it remembered that Edgar M. Marble, who has signed the fore- 
going certificate, is Commissioner of Patents, and that to his attesta- 
tions full faith and credit are and ought to be due. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of the Department to be affixed on this twenty-ninth 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-two. 

[SEAL. ] H. M. TELLER, 
Secretary of the Interior, 
es 


at DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE, 
WASHINGTON, D. C., April 28, 1882. 

Sir: In the matter of the letters patent granted to Elon A. Marsh 
and Minard Lafever, upon the application of said Elon A. Marsh, 
December 25, 1580, for an improvement in “steam-engine valve 
gear,” concerning the issuance of which you ask in your communt- 
cation of the 18th inst. to be furnished with certain information 
under the seal of the office, you are informed that the files and 
records of this oftice show as follows : 

1. That the application of Elon A. Marsh, of Battle Creek, Cal- 
houn Co., Mich., for letters patent for improvement in “ steam- 
engine valve gear,” accompanied by the first Government fee, $15, 
was received in this office May 3, 1880, and numbered 8877, series 
of 1880. 

2. That the first action by the examiner was May 24, 1880, and 
the last November 19, 1880, ‘allowing the case. 

3. That notice of said allowance, as provided by section 4885 Re- 
ial Statutes, was mailed November 22, 1880, to . , lon A. Marsh, 
assor., care Alexander & Mason, asso., present.” Copy attached 
marked “ A.” 

4. That the final Government fee, $20, was paid December 9, 1880, 
by Messrs. Alexander & Mason, the attorneys in the case, with in- 
structions to send the letters patent to Marsh and Lefever, Battle 
Creek, Mich. 

5. ‘That the case was placed in the weekly issue of patents Decem- 
ber 1880, nunsbered oat 2,and duly entered in the “ alpha- 
cad lists of patentees, vol. 2, 1880,” on page 13, in the words and 
figures as follows : 


>= 
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No., 236,052 ; patentee, Elon A. Marsh, assor., } to Minard Lefever:; 
invention, steain-engine valve gear; date of patent, Dec. 28. 

6. That the weekly issue of patents issued December 28, 1880, 
consisted of letters patent numbered consecutively from 235,844 to 
236,136, both inclusive, none of which, save 235,865, 235,873, and 
235,987, were withdrawn from the issue after it was originally made 
up, as appears from memoranda of withdrawals preserved in the 
otthice. 

7. That the specification and drawings of said letters patents were 
duly printed and published under the provision of section 490, R. 
S., as part of the issue of December 28, 1880, as letters patent No. 
236,052 of that date. See pages 1252 and 540, drawings, monthly 
volume “Specifications and drawings of patents, U. S. Patent Office, 
December, 1880. Certified copies.” 

8. That the grant of said letters patent were regularly and com- 
pletely prepared, presented to the Commissioner of Patents and 
Acting Secretary of the Interior for signature, and the seal of the 
Patent Office affixed, as appears by the record thereof under No. 
236,052 in No. 361. “ Heads of patents.” “ Patent Office.” “ De- 

cember 21, 1880, to January 11, 1881.” 
O7 9. That said letters patent, supposed to be complete in every 
respect, were mailed December 28, 1880, addressed to Messrs. 
Marsh & Lafever, Battle Creek, Mich. For record thereof see Alpha- 
betical List of Patentees, volume 2, 1880, page 15. 

But it appears that said letters patent were returned to this office 
February 23, 1882, by Mr. R. A. Parker and Mr. E. A. Marsh, and 
attention called to the fact that the signature of Honorable A. Bell, 
who signed the patents issued December 28th, 1880, as acting Secre- 
tary of the Interior, had been omitted therefrom. They were pre- 
sented to Mr. Bell—still in office—who affixed his signature, and 
the letters patent were returned, February 24, 1882, to “ Mr. R. A. 
Parker, Bank block, Detroit, Mich.” 

The omission of the signature of the acting Secretary, which es- 
caped noticed when the letters patent were issued and mailed, was, 
as established by the history and record of the case given above, 
evidently purely accidental and might easily bave resulted—prob- 
ably did result—from their being inadvertently laid aside or with- 
drawn from before the acting Secretary while he was in the act of 
signing. 

All letters patent are issued on Tuesday. On Tuesday morning of 
each week the whole issue of that date, after being carefully re- 
vised and numerically arranged, are presented in one lot to the 
Commissioner of Patents for his signature. ‘The seal of the Patent 
Office is then affixed, and they are then laid before the Secretary of 
the Interior for signature, and then returned in one lot to the issue 
and Gazette division of the Patent Office for delivery. 

The evidence is conclusive that this patent was duly and properly 
prepared ; that it was forwarded with the other patents of that date 
to the Commissioner of Patents for his signature, which it received ; 
that the seal of the Patent Office was duly affixed, and that it was 
returned to the issue division of the Patent Office from the Secre- 
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tary’s office with the other patents as signed and mailed as a patent 
duly issued. 

In all respects, save in the matter of the omission of the signature 
of the acting Secretary of the Interior, which was discovered by the 
return of the letters patent to this office February 25, 1882, the ree- 
ords and files and all the evidence obtainable in the Patent Office 
show that letters patent No. 236,052 were duly and regularly issued, 
upon the application of Elon A. Marsh, to Elon A. Marsh, inventor, 
and Minard Lafever, assignee of one-half interest, December 28, 1880, 
for an improvement in “ steam-engine valve gear.” 

Very respectfully, EK. M. MARBLE, 
Com. of Patents. 


Mr. C. M. Alexander, of counsel for Elon A. Marsh, present. 


58 A. 
Issue Division. 


All communications should be addressed to “ The Commissioner 
of Patents, Washington, D. C.” 


Serial No. 8877. 


DEPARTMENT OF THE INTERIOR, 
U.S. Patent OFFICE, 
W asHInGctTon, D. C., Nov. 22, 1880. 


Elon A. Marsh, ass’or, care Alexander & Mason, asso., present. 

Sirk: Your application for a patent for an improvement in steam- 
engine valve gear, filed May 3, 1880, has been examined and al- 
lowed. 

The final fee, twenty dollars, must be paid and the letters patent 
bear date as of a day not later than six months frum the time of 
this present notice of allowance. 

If the final fee is not paid within that period the patent will be 
withbeld and your only relief will be by a renewal of the applica- 
tion with additional fees, under the provisions of section 4897, Re- 
vised Statutes. The office aims to deliver patents upon the day of 
their date and on which their term begins to run; but to.do this 
properly applicants will be expected to pay their final fees at least 
twenty days prior to the conclusion of the six months allowed them 
by law. The printing, photo-lithographing, and engrossing of the 
several patent parts preparatory to final signing and sealing will 
consume the intervening time, and such work will not be done until 
after payment of the necessary fees. 

When you send the final fee you will also send, distinctly and 
plainly written, the name of the inventor and title of invention as 
above given, date of allowance—which is the date of this cireular— 
date of filing, and, if assigned, the names of the assignees. 

If you desire to have the patent issue to assignees an assignment 
containing a request to that effect, together with the fee for record- 
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ing the same, must be filed in this office on or before the date of 
payment of final fee. 

Additional copies of specifications and drawings will be charged 
for at the following rates: Single copies, uncertified, 25 cents; twenty 
copies or more, 10 cents each. The money should accompany the 
order. 

Very respectfully, Kk. M. MARBLE, 


Commissioner of Patents. 


[In red ink on margin :| “The within title is that given by the 
examiner in charge as most appropriate to your invention Should 
you desire a change in the same satisfactory reasons must be given 
therefor on or before the payment of the final fee. 

| Written across the face:] In remitting the final fee give the serial 
number at the head of this notice. 


ov Circuit Court of the U.S. for the Eastern District of Michigan. 
[In Equity. 


ELon A. Marsu, Minarp LAFEvER, & JAMEs Scott, Compl'’ts, 
| v8. 
NICHOLS, SHEPARD & Co., Def'’ts. 


It is hereby stipulated by and between parties in this case that 
the annexed statement by Edgar M. Marble, Comm’r of Patents, 
may be considered in evidence in the above cause without objection 
for want of form or of oath, but subject on the part of either party 
to all other questions of competency, relevancy, or materiality. 

Dated Nov. 21st, 1882 

ALFRED RUSSELL, 
Sol’r for Def't. 
R. A. PARKER, 
Sol’r for Compl'’ts. 


Endorsed: 2753. United States cireuit court. In equity. Elon 
A. Marsh et al. vs. Nichols, Shepard & Co. Stipulation relative to 
Exhibit A. Filed in clerk’s office March 6,1883. Walter S. Harsha, 
clerk. 


650 Final Decree. 


At a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held, pursuant to ad- 
journment, at the district court room, in the city of Detroit,on Mon- 
day, the sixteenth day of April, in the year one thousand eight 
hundred and eighty-three. 

Present: The Honorable Henry B. Brown, district judge. 
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Eron A. Marsu, MInakp LAFEVER, and JAMES Scorr 
Us. -In Equity. 
NICHOLS, SHEPARD & COMPANY 


This cause came on to be heard, and was argued by counsel for 
respective parties; and thereupon, upon consideration thereof, it is 
ordered, adjudged, and decreed that the bill of complaint in this 
‘ause be, and the same is hereby, dismissed, without costs to either 
party. 


61 Circuit Court, E. D. Michigan, March 5, 1883. In Equity 


Marsy v. Nicuwots and Others. 


Brown, J.: 

This was a bill in equity to recover damages for the infringement 
of patent No. 236,052, issued to Elon A. Marsh, for an improvement 
in steam-engine valve gear. The only defense made upon the hear- 
ing was that there was no such patent in existence at the time the 
bill was filed. 

Complainants produced at the hearing a patent, marked Exhibit 
A, bearing date December 28, 1850, and purporting to be signed by 
“A. Bell, acting Secretary of the Interior,” and “ E. M. Marble, Com- 
missioner of Patents.” The further evidence consisted of a stipula- 
tion to the following effect: “That the patent, Exhibit A, was 
received from the Patent Office by complainants, on or about Janu- 
ary 2, 1881, in all respects in the same condition as it now is, save 
the words ‘A. Bell’ were not thereon where they now appear, and 
that the signature of KE. M. Marble, Commissioner of Patents, and 
the seal of the Patent Office are genuine; that neither complainants 
nor their counsel had knowledge of the omission of the signature of 
the Secretary of the Interior to said patent, and supposed it to be 
regular in all respects, having never had their attention called 
to the same until after the commencement of this suit, and on 
or about February 12, 1882: that said Exhibit A was, on o1 
about the seventeenth of February, 1882, sent by their solicitor 
to the Patent Office, accompanied by a request from complain- 
ants to have the mistake corrected; that said exhibit was, on 
or about the twenty-fourth day of February, 1882, returned to 
their solicitor signed ‘A. Bell, acting Secretary of the Interior, 

and with no other or further change thereof.” There 
62 was also admitted in evidence a letter from the Commissioner 

of Patents, of date April 28, 1882, stating that the application 
for the patent was duly made aud granted and the fees paid; that 
the case was placed in the weekly issue of patents of December 28, 
1880, and duly entered in the Alphabetical List of Patentees; that 
the specifications and drawings were duly printed and published, 
the patent regularly prepared and presented to the Commissioner of 
Patents and the acting Secretary of the Interior for signature; that 
the said letters patent, supposed to be complete in every respect, were 
mailed to the patentees; that the patent was returned to the office 
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February 25, 1882, and attention called to the fact that the signature 
of Mr. Bell, who signed the patents issued December 28, 1880, as act- 
ing Secretary of the Interior, had been omitted. They were pre- 
sented to Mr. Bell, who affixed his signature to the letters patent, 
which were returned to the patentees’ solicitor, and that the omission 
of the signature was ptirely accidental and probably resulted from 
their being inadvertently laid aside or withdrawn from before the 
acting Secretary while he was in the act of signing 

Rk. A. Parker, for plaintiffs. 

George Harding and Alfred Russell, for defendants. 


Brown, J: 

Section 4583 of the Revised Statutes requires all patents to be 
issued in the name of the United States, under the seai of the Patent 
Office, and signed by the Secretary of the [Interior and countersigned 
by the Commissioner of Patents. The patent in this case was regu- 
larly issued the twenty-eighth of December, 1580, except that it was 

not signed by ithe Secretary of the Interior. Without this 
63 signature it was not merely a defective instrument; it was 

wholly void. The statute has required the patent to be at- 
tested by certain signatures, and the omission of one is as fatal as 
the omission of both. A similar omission was held fatal to a iand 
patent in MeGarrahan v. Mining Co., 96 U.S., 516, and to a mort- 
gage In Goodman v. Randall, 44 Conn., 321. In the former case 
Mr. Chief Justice Waite, in delivering the opinion of the Court, said : 

‘Each and every one of the integral parts of the execution Is 
essential to the perfection of the patent. They are of equal impor- 
tance under the law and one cannot be dispensed with more than 
another. Neither is directory, but all are mandatory. The ques- 
tion is not what, in the absence of statutory regulations, would con- 
stitute a valid grant, but what the statute requires; not what other 
statutes may prescribe, but what this does. Neither the signing nor 
the sealing nor the countersigning can be omitted any more than 
the signing or the sealing or the acknowledgment by a grantor or 
the attestation by witnesses, when by statute such forms are pre- 
scribed for the due execution of deeds by private parties for the con- 
vevance of land. It has never been doubted that in such cases the 
omission of any statutory requirements invalidates the deed.” 

This ease also disposes of the further point made by the complain- 
ants that the patent is but evidence of the grant, and that the com- 
plainant may resort to the records of the Patent Office to prove his 
title: but if the instrument as it existed on the day it bears date 

was not entitled tu record (as it would not be if not signed), 
64 the record is of no force. It is merely prima facie evidence 

und liable to be rebutted by proof thet no patent was actually 
signed. Upon this point the Chief Justice observed : 

“It is said that the record of the paper is evidence of the fact that 
the recorder recognized its completeness and is equivalent to its 
counter-signature. The law is not satisfied with the simple recogni- 
tion of the validity of a patent by an officer of the Government. To 
be valid a patent must be actually executed. * * * 
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“A perfect record of a perfect patent proves the grant, but a per- 
fect record of an imperfect patent or an imperfect record of a perfect 
patent has no such effect. In such a case, if a perfect patent has in 
fact issued, it must be proved in some other way than by the record. 
It is undoubtedly true that when a right to a patent is complete, 
and the last formalities of the law in respect to its execution and 
issue have been complied with by the officers of the Government 
charged with that duty, the record will be treated as presumptive 
evidence of its delivery to and acceptance by the grantee; but until 
the patent is complete it cannot be properly recorded, and, conse- 
quently, an incomplete record raises no such presumption.” 

The only remaining question is, What effect shall be given to the 
signature of Mr. Bell affixed to this patent in February, LSS2, after 
the commencement of this suit? It appears that when the patent 

‘as put in evidence before the examiner the mistake was discovered, 
when the solicitor for complainants withdrew the paper, sent it to 
Washington, whence it was returned with the signature of Mr. Bell, 

as acting Secretary of the Interior, affixed. 
65 It was claimed that this might be treated as an amendment 

of the patent, and the opinion of Chief Justice Marshall in 
Grant v. Raymond, 6 Pet., 231, was cited to show that there existed 
an implied power in the various departments of Government to cor- 
rect errors and supply omissions occurring through inadvertence or 
mistake. It was held in that case that a patent might be surren- 
dered when it contained a defect which arose from inadvertence or 
mistake, and without any fraud or misconduct on the part of the 
patentee, and that the Secretary of State had authority to accept 
such surrender and cancel the record of the patent and to issue, a 
new patent for the unexpired part of the 14 years granted under 
the old patent. Provision was afterwards made by statute for such 
reissues. The decision, however, does not cover a case of a void 
patent, where the amendment is not simply the correction of an 
error, but the creation of a grant. If the patent had been valid 
when first issued I should have little hesitation in bulding that a 
mere mistake in the name of the patentee or other similar error 
might be corrected. This was done in Bell v. Hearne, 19 How, 252, 
in Which a land patent issued in the name of James Bell was sur- 
rendered and a new patent issued to John Bell upon evidence that 
he had paid the purchase-money and was in fact entitled to the 
patent, although in the meantime the land had been levied upon 
and sold under an execution against James Bell. 

Again, the amendment, to be of any avail to the complainant 
here, must relate back to the date of the patent. As a gen- 
eral rule, it is true that an amendment relates back to the 
time the original pleading is filed; but there is an exception, 

almost equally well recognized, of cases where intervening 
66 rights have accrued or the statute of limitations has become a 
bar. Thus, while a declaration may be amended so far as it 
relates to the original cause of action, as of the date when it was 
filed, a new cause of action cannot be added where the time for 
bringing suit upon the same has expired since the filing of the orig- 
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inal declaration. As against third persons, too, the amendment takes 
effect from the time when it is actually made. I know of no case 
holding that a grantor my sign a deed nunc pro tunc, so as to makea 
third person a trespasser who was not actually so at the date of the 
deed. This is substantially what is attempted in this case. But 
there is another serious difficulty in the way of recognizing this sig- 
nature as made in December, 1880. At this time Mr. Carl Schurz 
was Secretary of the Interior, but at the time the patent was actually 
signed he had been succeeded by Mr. Kirkwood. Now, it is clear 
that Mr. Schurz could give no legal validity to his signature after 
he had left the office, nor could Mr. Kirkwood affix his name to 
papers as of a date prior to bis taking office. The date and the ten- 
ure of office must correspond. We are informed by the record that 
Mr. Bell was acting Secretary of the Interior during the administra- 
tion of Mr. Schurz as well as of Mr. Kirkwood, but this fact does not 
relieve the complainants of their difficultv. The acting Secretary 
of the Interior stands simply in the place of the permanent incum- 
bent of the office and has no greater power than the latter. Now, 
in 1880 Mr. Bell was acting for and in place of Mr. Sehurz, while in 
1882 he was performing the same functions for Mr. Kirkwood. As 
Assistant Secretary of the Interior he fills a permanent though su- 

bordinate office, recognized by law, but with no authority to 
67 sign patents. As acting Secretary he occupies temporarily 

the position of Secretary, and can act only for a person then 
in office. His acts have no more force than those of any other agent 
in respect to his principal. 

Whether this patent can be held valid from the time it was actu- 
ally signed by Mr. Bell, in February, 1882, we are not called upon 
to decide. Section 4885 declares that “every patent shall bear date 
us of aday not later than six months from the time at which it was 
passed and allowed and notice thereof was sent to the applicant or 
his agent, and if the final fee is not paid within that period the 
patent shall be withheld.” It is possible that this provision was 
inserted simply for the purpose of securing payment of the final fee, 
but ipon this point I express no opinion. This is undoubtedly a 
very hard case for the patentee. He has apparently invented a val- 
uable improvement; he has satisfied the Patent Office of his right to 
a monopoly for 17 years; he has complied with all the preliminary 
cond,tions, has paid his fees, and has received what he supposed to 
be a valid patent. By an oversight of the Department, however, he 
has lest his exclusive right to manufacture and sell his invention. 
But tie case seems to be be yond the reach of the judicial power. I 
find myself unable to hold that this patent was valid at the time the 
suit. was commenced without disregarding well-established princi- 
ples df law. 

A decree will be entered dismissing the bill. 


HENRY B. BROWN. 


; “yep” 
b—50 i 
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68 Order Allowing Complainants’ Claim of Appeal. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on ‘Thursday, 
the twenty-sixth day of February, in the year one thousand eight 


hundred and eighty-five. 
Present: The Honorable Henry B. Brown, district judge. 


Eron A. Marsa et al. 
vs. >In Equity. 
NicHoLs, SHEPARD & CoMPANY. ( 


Now come the said plaintiffs, by R. A. Parker, their solicitor, and 
filea claim of appeal to the Supreme Court of the United States 
from the decree of this court heretofore entered, which claim of ap- 
peal is hereby allowed. 


69 Order Allowing Defendant's Claim of Appeal. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Wednes- 
day, the eleventh day of March, in the year one thousand eight hun- 
dred and eighty-five. 

Present: ‘The Honorable Henry B. Brown, district judge. 


Evon A. Marsa, Minarp LAFeEver, and James Scorr 
vs. >In Equity. 
NICHOLS, SHEPARD & Co. { 


Now comes the said defendant, by Charles I. Burton, of counsel, 
and files a claim of appeal to the Supreme Court of the United 
States from the order of this court suppressing the deposition of 
James H. Miles, which appeal is now here allowed and bond on ap- 
peal is fixed at $250.00. | 


70 Order that Clerk Send up Original Exhibit . 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjoirn- 
ment, at the district court room, in the city of Detroit, on Friday, 
the eleventh day of September, in the year one thousand eight iun- 
dred and eighty five. 

Present : The Honorable Henry B. Brown, district judge. 


Eton A. MArsH, Minarp LAFEveER, and JAMEs Scorr 
v8. >In Eouity. 
NicHois, SHEPARD «& Co. 


It appearing that a paper purporting to be the original letters 
patent No. 256,052, issued December 28th, 1880, to Elon A. Narsh 
and Minard Lafever, assignees, is or may be necessary to be con- 
sidered by the Supreme Court of the United States, to whicl this 
ciuse has heretofore been appealed, and it appearing that said yaper 
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is filed in evidence in this court and cause as Complainant’s Exhibit 
A, on motion of R. A. Parker, solicitor for said complainants, it is 
hereby ordered that the clerk return said original Exhibit A, pur- 
porting to be said patent, with the other records of said cause, to the 
Supreme Court of the United States. : 


704 Order Amending Order Allowing Compl'ts’ Appeal. 


At a session of the circuit court of the United States for the eastern 
district of Michigan, continued and held, pursuant to adjournment, 
at the district court room, in the city of Detroit, on Thursday, the 
first day of October, in the year one thousand eight hundred and 
eighty-five. 

Present: The Honorable John Baxter, circuit judge, and the 
Honorable Henry B. Brown, district judge. 


kkLoN A. Marsu, Minarp LAFEVER, and JAMrEs Scorr 
Us. >In Equity. 
NICHOLS, SHEPARD AND COMPANY. j 


In this cause it satisfactorily appearing to the court that, through 
inadvertence, the clerk failed. to enter the names of all the com- 
plainants in the order heretofore entered in this cause on the 26th 
day of February, 1885, allowing complainants’ appeal to the Supreme 
Court, now, on motion of R. A. Parker, of counsel for complain- 
ants, it is ordered that the said order be, and is hereby,amended by 
striking out the words “et al.” in the entitlement and inserting in 
lieu thereof the words “ Minard Lefever and James Scott.” 

Judge Baxter did not sit in this case. 


71 Testimony of Elon A. Marsh, Taken Before S. 8S. Babcock. 


Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eroxn A. Marsu, MiInarp Larever, and James Scort, Compl’ts, 
vs. 
NicHOLs, SHEPARD & Co., Def't. 


It is hereby stipulated that the testimony for complainant may be 
continued and taken before Samuel S. Babcock, as special examiner, 
on the 2nd day of December, 1851, and may be returned by him 
with a statement that such testimony was taken in this cause to the 
clerk of this court, formal return and opening, &c., being hereby 


waived. 
Dated Dee. 2nd, 1881. 


R. A. PARKER, 
Sol’r for Compl’ts. 

ALFRED RUSSELL, 

Sol’r for Deft. 
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72 STATE AND EastTeRN DIstrRICcT OF — ae: 
3 County of Wayne, . 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eron A. Marsu, Minarp LAFrever, and JAmes Scort, Com- 
plainants, 
Us. 
NicHois, SHEPARD & Co., Defendants. 


Testimony taken in pursuance of the annexed stipulations, before 
me, on this 2nd day of December, A. D. 1851, at my office, room 
19, Bank block, in the city of Detroit, in said eastern district of 
Michigan. . 

Evon A. Marsa, being by me first duly cautioned and sworn to 
tell the truth, the whole truth, and nothing but the truth, deposed 
as follows : 

I am one of the complainants in this cause and have been sworn 
before in the same before Mr. Converse, of Battle Creek. I am the 
inventor and patentee of the patent in question. Model shown 
witness, marked Ex. K, and 


By Mr. PARKER: 

Q. State what that is. 

A. This is a model of my reversing gear to illustrate Ex. A and 
defendants’ infringing device, and it is intended to show the manner 
in which the defendants constructed the infringing device before the 
commencement of this suit. 

Q. Remove from the model all the parts showing the difference 
between Exhibit “A,” which is here shown the witness by Mr. 
Parker, and the device as used by the defendants. 

A. I remove first the reach rod; 2, the adjustable stops on the 
quadrant, and, 3rd, the auxiliary quadrant and adjustable stops 
attached thereto. The model as it now appears represents my in- 
vention as it appears in Exhibit A. There are, however, some minor 
differences, which [ will designate, viz: In Ex. A the quadrant is 
represented on the opposite side of the shaft from the movable 
Wheel; the reversing lever, instead of being at right angles to the 
lever plate, is in line with the axis of the two wheels, and is pro- 
vided with a latch, marked “ L,” which engages with the notches in 
the quadrant. In the model the quadrant is above the main shaft, 
the lever is at right angles to the axis of the wheels, and in place of 
a pawl, marked “L,” the leyer is provided with a spring catch 
which engages with the sual. The brass wheel on the end of 
the shaft of model is intended to represent the crank disk, with 
wrist pin in Ex. A, to which the connecting rod of the engine is at- 
tached, but a portion only of this wheel is shown in Exhibit A. 

The upright portion shown at the other end of this model repre- 
sents the valve and valve seat of an engine, and is not shown in 
Exhibit A, only a portion of the connecting rod and valve stem, 
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marked “ A,” being shown in Ex. A. The valve and valve seat 
are intended to illustrate the actions of the invention while revers- 
ing the engine, the valve being connected by rod “ H,” shown in 
Exhibit A, to wrist pin of movable wheel. 
73 Above the illustration of valve in model is a quadrant and 
lever, not shown in Exhibit A, which lever, if connected by a 
reach rod to the first-named lever in said model, operates the mech- 
anism the same as the first-named lever would operate it. 
Defendants use my device to the extent that they use the two gear 
wheels, the lever plate, wrist pin, and connecting rod with valve 
and, as a means for operating the device, the upright lever connected 
with the reach rod, by means of which the movable wheel can be 
partly rotated around the fixed wheel on the main shaft, all as 
shown in the model. They donot use the quadrant which is shown 
on the model above the main shaft. In place of the last-mentioned 
quadrant defendants use the auxiliary quadrant, marked M, pro- 
vided with adjustable stops or set screws; they connect their reach 
rod to a second lever engaging a quadrant, by which the device 
may be operated as shown in the model. 
Model offered and received in evidence. 
No objections made. 


ELON A. MARSH. 


Which testimony, having been by me carefully read to him, was 
by said witness subscribed, and the said testimony so taken and 
subscribed was by me delivered to the clerk of said court by my 
own hands. 

SAMUEL 8. BABCOCK, 
Special Examiner by Stipulation. 
. Fees, $2.50. 

Endorsed: 2753. The circuit court of the United States for the 
eastern district of Michigan. In equity. Elon A. Marsh e¢ al. vs. 
Nicholas, Shepard & Co. ‘Testimony of Elon A. Marsh,taken before 
Samuel S. Babcock Dee. 2,1881. Filed in clerk's office Dec. 2, 1881. 
A. Mandell, clerk. 


74 In the Circuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


ELon A. Marsa et al. vs. NICHOLS, SHEPARD & Co. 


The testimony of James W. Miles, taken before me, Peter Vorhies, a 
notary public in and for the county of Kent, in the State of Mich- 
igan, pursuant to the annexed notice. 

The witness, being first duly sworn, testified and deposed as fol- 
lows : ! 

70 My name is James W. Miles; my residence is Hubbards- 

ton, lonia county, Michigan ; my occupation is that of engineer. 

[am now emploved by the Grand Rapids Bending Works. I was 

employed, in 1865, on the Louisville and Nashville railroad run- 

ning a locomotive, as an engineer. 


NR RET: tears me 


in 


PR AOS oF Ms. oe 
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Q. Witness shown complainants’ model, “ Exhibit X,” and asked 
whether he, at any time, has seen a similar device used for reversing 
an engine; and, if so, when and where. 

Objections.—Ist, leading ; 2d, immaterial and 1 incompe tent, and, 3d, 
no notice of the matter called for by the question, and the names 
and residences of the persons having knowledge thereof has been 
given*in the answer in this cause, as required by the statute. 


A. Yes, sir; I have seen a similar device on the yard engine on 
the Louisville and Nashville railroad in Bowling Green, Kentucky, 
in the year 1865, I think. I cannot tell the month, but my impres- 
sion is itwas in the month of July, 1865, that [ saw it first, and 
afterwards in about one month or six weeks. 

Q. State whether your attention was called to it particularly. 

Obj.— Former objection of want of notice is made general to all 
testimony in relation to the device mentioned by the witness, and 
also that the question is leading. Conceded that the above objec- 
tion is general except that the objection is leading. 

A. My attention was called to it by the person who got it up; at 
least he told me he got itup. When I came out from my dinner 
he said, “ Miles, come and see my reversing gear.” . 


76 All conversation objected to as hearsay. 
Q. Did you examine it? 
Objection as leading, and moved to strike out the conversation. 


A. I went with him to the yard engine, and he showed me his 
reversing gear attached to the forward drivi ing shaft of that engine 
and connected to the rocker arm. 

Q. Will you describe that device particularly ? 

A. Well, I don’t know as I remember as I -could describe it very 
minutely. I think it was a sleeve rolled around the shaft with an 
extension, extending out forward of the shaft, carrying a gear wheel, 
mashing into a gear Wheel that revolved with a forward driving- 
axle, and reversed the engine by rolling the sleeve on the shaft and 
carrying the gear on the extension of the sleeve equal distances 
above and below a line drawn from the center of the driving axle 
to the center or lower inside rocker-arm pin. 


Q. Will you look at the engraving on page 5 of complainants’ 


pamphlet exhibit and state by the letters there used which, if any, 
of the parts shown in that engraving compare with the device you 
have just described ? 

A. The sleeve on the shaft is about the same; it is represented by 
letter J and the shaft by C; the wheel on the extension by G; it 
is all the letter I can see on it. 

Q. Whereabouts, relative lo those wheels, would be the position 
of the rocker arm ? 

A. It would be forward of them; looking at the engraving it 
would be at the right hand, possibly four or five feet. I did not 
take any measurements. 


ee 


(i? 
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wi Q. Was the gear wheel on the driving shaft fixed or 


movable? 
Objection as leading. 
A. It was fixed—it moved with the shaft. 
Q. Were the two gear wheels of equal or unequal diameter? 
A. That I couldn’t tell. 
Q. Did they or did they not appear to be nearly of equal diam- 


» eter? 

Objected to; immaterial. 

A. Well, I was outside the engine and looking through the wheel 
and forward driver, and I couldn’t tell whether there was any very 
material difference or not. I was there but a minute or two; may 
possibly been there five minutes; took a general view of it and I 
describe it as | remember it. 

(). Was or was not the gear wheel on the extension of the sleeve 
capable of a movement partially around the fixed gear wheel? 

A. Yes. } 

Q. Did it have a wrist pin actuating a rod connected to the rocker 
arm? 

A. Yes. 

Q. Do you know whether or not the engine to which this device 
was attached was in use In the yard? 

A. It was in use in the yard. 

' ©. Do you know whether or not this device was capable of re- 


versing the engine? 
Objected to as leading. 
A. Yes; it was. | 
. How long after this did you continue in the employ of the 
company ? 
A. I think in the neighborhood of six months. 
78 Q. Do you know how long this engine with this device on 
it continued to be used ? 3 
A. I do not; after six weeks or a month. Then I went on the ex- 
tension of the Lebanon branch of the Louisville and Nashville road 
to run a construction engine and lost track of it. 
Cross-examination by R. A. PARKER: 
'(. When did you first commence work for the Nashville and 
Louisville railroad ? 
. A. Well, Iam not positive; but I think it was in January or Feb- 
ruary in 1864 or 1865. 
(). Where did you work and for whom before that ? 
A. I came out of the navy then. 
@. Who was the master mechanic of that road then ? 
A. Mr. Barker—called “Sandy” Barker. I don’t know his first 
name, but I think it was Thomas. I think his initials were T. J. 
Barker. 
(). How many times did you see this gear you have spoken of ? 
A. I never saw it to be close to it but twice. 
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Q. How long after you saw it the first time until did you see it 
the second time? 

A. Probably a month or six weeks. 

4 Who was running this engine? 

. Well, sir, I never knew. I cannot tell you his name. 
Q. How was this engine designated ? 
A. I do not know. It was designated asa yard engine. It might 
have had a name and number, but I don’t know. 
79 Q. What was the style of engine? 
A. I think it was an eight-wheel McQueen engine. 

(. Were those engines common on that road ? 

A. They were. 

Was the man who called your attention to the device the man 
who was running the engine? 

A. I do not know; ; my impression is that he was. He might have 
been a shop man. 

©. He claimed the device as his, did he not? 

A. Yes. 

Q. You understood, did you not, that he was trying it as an ex- 
periment ? 

A. I understood from him it was a new thing, an experiment, 
that he was trying it there in the yard. 

Q. Did you ever see that device on any other engine? 

A. No, sir; not until I saw it on Nichols and Shepard’s engine. 

(). When was that? 

A. I think it was last April. 

Q. Have you heard anything of that device that was used at 
Bowling Green between the time you saw it last and last April ? 
No; nothing definite. 

Do you know of it having been used during that? 

A. No. 

Q. Do you know whether that experiment was successful ? 

A. I saw the engine doing her work four days in a week for the 

time I remained there; to all appearance it was successful. 
80 Q. How much of those four days did you see that engine ” 
A. From thirty to fifty minutes. I was in Bowling Green 
each day, and during that time saw the engine about the ard. I 
was passing through there with freight trains. I did my work and 
took my dinner during the same time. 

Q. During these occasions did you notice »hether the device was 
on the engine? 

A. Not particularly, but I think it was. 

Q. Do you know when you examined that whether the ordinary 
eccentrics were on the shaft? 

_ A. They were off. They are made in two parts, and keyed to- 
gether with key bolts clasping on the shaft. 

Q. Assume that the eccentrics, link-rocker shaft, and valve rod 
have once been adjusted and marked, and the eccentrics and link 
subsequently taken off; would it be a difficult matter to replace 
rang, one skilled in the business ? 


or 
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A. No; it is not, provided the marks remain mechanically cor- 
rect. 

Q. How long would it take under those circumstances to replace 
the eccentrics and link? 

A. Well, it would take two men six hours. 

Q. W hat was the di: ameter of the driving-wheel of this engine? 

A. I think four } feet; driving axle about six inches. The wheel 
of the reversed gear described was put on in halves. The arm was 
clasped around ; can’t tell diameter of the gear on the driving shaft. 

I looked through the spokes of the driving wheel and for- 
81 ward of the driving-wheel to get the best view of it I could; 

don’t know how near the boiler came to driving shaft. It 
was quite a distance; I don’t know. 

Q. Was your attention called, at the time you say you examined 
this reverse gear, to the distance: the movable wheel was rotated 
each side of the line described ? 

A. Why, I think it was. We talked about that at the time. 

Q. Where were you employed last April ? 

A. On Chicago & Grand Trunk R. R. 

Q. Were you ever at any time employed by the defendants? 

A. No; not directly. [help finish up a mill in their shop for 
Henry Willis. I was in the employ of J. K. Sanborn. 

Q. Who did you have this conversation last April with about this 
reversing gear? ? 

A. One of their office men. 

Q. Did you examine that reversing gear? 

A. I took hold of it and rode around the yard on the engine while 
it was being reversed. It was substantially like “ Exhibit X,” ex- 
cept the representation of valve on “ Exhibit X.” 

(). Have you talked about this reverse gear since then until 
to-day ? 

A. Yes; but the conversation with Mr. Shepard was about — case 
and the parties interested. I have talked with this man who showed 
it to me at Nichols & Shepard shop in Battle Creek on another oe- 
casion, about one month ago. 

@. You have given it considerable attention, Mr. Miles? 
82 A. No, sir; I have not, only as [ have taiked with parties 
interested ; don’t kuow where the master mechanic Is now; 
think he is dead; don’t know any of the parties pow that were on 
road there. 

Q. State where you have been employed since you left the Nash- 
ville & Louisville railroad ? 

A. I can state some of the places, but I cannot state chronologi- 
cally where or when. Ido not know of any othei use of this valve 
on any other occasion except when I saw it in defendant’s shop last 
April. 

Redirect : 

Q. About how long ago was it that Mr. Shepard called on you? 

A. Well, I think it was two weeks ago. Some time in December 
last the man who first showed me the engine in defendants’ shop 
called on me; it was just before Christmas, I think. 


‘eon 


i397 


50  ~=sE.. A. MARSH RT AL. VS. NICHOLS, SHEPARD & CO., &¢., AND 


Recross-examination : 


Q. At the time you saw the engine in defendant’s shop, last April, 
did ‘you give the man your name and address, and describe the re- 
verse gear that you have described in your testimony ” 

A. Yes. | 

Q. Did he appear to be employed in the shop ? 

A. Yes; he appeared to be employed in the office. 


Redirect : 


Q. After the talk you had in Battle Creek, when you gave this 
man your address, did you leave the place of which you gave him 
your address, so that you were no longer found there ? 

A. Yes; I did; but my family remained at Hubbardston. I gave 
him my address at Hubbardston. Letters were forwarded to me. 

7 J. W. MILES. 


83 THeepore C. Brecut, examined for defendant : 


I am 44 years of age; I reside at 2109 I street, this city; IT am an 
engineer, a patent attorney, and expert. 


Examined by Mr. Srone: 


Q. What, if any, has been your practical experience in mechan- 
ism, practical and theoretical, and what has been your employment 
since 1869? 

A. I graduated at a polytechnic school in Erlangen, Bavaria, and 
upon my return home entered machine shops of Messrs. Poole & Hunt, 
Baltimore, Maryland, where I learned pattern-making and machine 
business. I remained altogether about 10 years. In March, 1861, 
I entered the navy as a regular third assistant engineer; was pro- 
moted to second and first assistant engineer, and resigned January, 
1869, when I entered the Patent Office as a second assistant exam- 
iner, and was promoted to first assistant in 1871. I have been in 
six different classes as an examiner in the Patent Office, and resigned 
July, 1881, and went into the business I am at present engaged in. 
I have designed, built, and helped to build and operate or run dif- 
ferent kinds of engines and machinery. I have acted as expert in 
quite a number of cases. 

Q. 2. What, if any, experience, practical or theoretical, have you 
had in steam engineering ? 

A. I have designed, constructed, and superintended the construc- 
tion of different kinds of engines and run them. I had charge of 
the steam engineering class for 11 months. I think it was in the 
beginning of 1872; have been in that class altogether about five 

years. 
S4 Q. 3. Please look at Complainants’ “ Exhibit A,” purport- 
ing to be a patent issued to E. A. Marsh on the 28th of De- 
cember, 1880, and state whether you have examined the same, and 
state whether or not you understand the specification .and claim 


thereof. 
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A. I have examined this “ Exhibit A,” ‘and understand it. I was 
in the class of engineering at the time the application was pending, 
and the third assistant examiner, Mr. Abbe, showed it to me and we 
consulted about it. 

Q. 4. Look, please, at defendant’s stipulation, “ Exhibit No. 2,” and 
state whether you have examined the same and know the mechanism 
therein expressed. 

A. I have examined it and am acquainted with it from the draw- 
ings and specification. 

' Q. 5. Please examine Defendant’s “ Exhibit J. M. B. No. 1” and 
Defendant’s “ Exhibit J. M. B. No. 1 A” and state whether you un- 
derstand the same and what they are. 


Mr. Parker enters a general objection to all testimony founded on 
“ Exhibits J. M. B. No. land J. M. B. No. 1 A;” also on the grounds 
that the patent was not properly proven, and of incompetency, im- 
materiality, and irrelevancy. 


A. I have examined these Exhibits J. M. B. No.1 and J. M. B. 
No. 1 A, and from the drawings and specifications [ understand the 
construction and operation. I see in the drawings upon the fly- 
wheel shaft a gear wheel meshing into a pinion or idler wheel, 
meshes with another gear wheel of the same size as the first, and se- 
cured to a stud or pin secured in a raglical slot in the second toothed 

wheel and provided with a crank pin, to which the valve stem 
85 is connected. Motion is imparted by the intermediate pinion 

to the second large wheel. The pinion revolves on a stud 
fixed to a sliding block or carriage working in a guide or groove 
fixed equidistant between the center of the two toothed wheels. The 
governor is connected by a spindle to the sliding block or carriage 
and raised or lowered by the load: or pressure, and regulates the 
admission of steam by moving the cut-off valve backward or for- 
ward according as the line of center is varied by raising or lower- 
ing of the intermediate pinion or wheel. 

Q. 6. Are the devices found in Ferrabee’s patent, defendant’s stipu- 
lation, Exhibit No. 2, the same or equivalent to those shown in Com- 
plainants’ Exhibit A? 

Objected to by Mr. Parker as leading. 

A. The devices shown in Farrabee’s stipulation, Exhibit No. 2, 
are the same excepting that the wheel on the stud of the lever is a 
pinion or smaller wheel of about half the diameter of the larger one. 
In all other respects they are about the same, and I would consider 
them the equivalent, as the valve merely makes two strokes instead 
of one, as in the patent of Marsh. 

Q. 7. Will they both accomplish the same practical purpose ? 

Objected to by Mr. Parker as leading. 

A. They will. 

Q. 8. When was your attention first called to this English patent, 
defendant’s stipulation, Exhibit No. 2, and under what circum- 
stances ? 
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A. It was at the time thé Marsh application was being examined 

in the Patent Office, which was some time during 1880, although I 

was well acquainted with it years before that,as I made a 

86 digest of everything appertaining to steam-engines in the 
English patents. 

Q. 9. On what occasions, if ever, did you examine the patent last 
referred to in connection with Complainants’ Exhibit A or the sub- 
ject-matter thereof? 

A. I examined it in connection with the Marsh patent and sub- 
ject-matter thereof about a month ago. | 

Q. 10. Were you of the same opinion then that you are now, that 
the devices in both patents are equivalents ? 


Objected to by Mr. Parker as leading. 


A. Yes, sir: 

Q. 11. What knowledge had you or had Mr. Abbe at the time you 
conversed about the Marsh patent and Defendant’s Exhibit J. M. B. 
No. 1 A or the patent referred to therein ? 

A. I did not know of it, for if I had I would have referred Mr. 
Abbe to it, and the Marsh patent would have been rejected on it, as 
in Exhibit J. M. B. No.1. As a modification the inventor of the 
English patent, Asquith, he says that the intermediate toothed 
wheel or pinion may be dispensed with, or words to that effect. 


Mr. Parker moves to strike out, first, all the testimony of this witness 
wherein he refers to any examination of Marsh’s patent on which 
“ Exhibit A” was granted at any time while he was an examiner in 
the Patent Office in connection with any other examiner therein, 
an especially the last answer as not proper testimony, for the patent 
having once been granted the defendant here is not entitled to 
enter into any proceedings other than the file wrapper contains on 

which the patent was granted; that a patent cannot be at- 
87 tacked in that manner, and also all the words after “ not of 

it,” commencing with the words “ if I had,” as not responsive 
to the question. 

Q. 12. What functions, if any, in your opinion, can be performd by 
what is known as the Marsh device in controversy and the Asquith 
patent, as you have testified to? 

A. There is no function whatever that cannot be performed by 
both patents. 

Q. 13. What elements, if any, are not found in the claim of Marsh 
in this Asquith patent? 

A. All the elements are shown and described in the Asquith 
patent which render the operation complete. 

Q. 14. Was or was not the application of Marsh rejected on the 
patent to Ferrabee ? 

Mr. Parker objects on the ground that the records of the Depart- 
ment cannot be proved by oral testimony. 

A. It was rejected on the Ferrabee patent. 

Q. 15. How can you, as an expert, account for an allowance to Marsh 
in view of your testimony that both contain the same substantial 
devices ? 
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A. It was only considered to be a very limited claim, and I think 
if | had had the decision — would have not granted the patent, as I 
think it does not require invention to substitute a large wheel. for a 
small one. 


Mr. Parker moves to strike it all out as not responsive to the ques- 
tion. , 


Question repeated. 
A. I would have rejected it. 


Mr. Parker renews the same motion, and also to strike out 
88 all of the former answer that embodies the statement as to 
what was considered in the Patent Office. 


Q. 16. Why? 

A. Because all the necessary elements are shown in the patent to 
Ferrabee, and the mere substitution of the pinion in Ferrabee for the 
large wheel in Marsh’s patent, connecting it to the main valve instead 
of the eut-off valve, would not be considered invention. 

Q. 17. In your opinion an allowance to Marsh of his application 
would be an allowance for something not patentable, and particu- 
larly covered by Ferrabee? 

A. It would. 

Q. 18. As well as Asquith? 

A. Of course it would. 

Q. 19. What elements, if any, are found in Complainants’ Ex- 
hibit A that are not found in Defendant’s Exhibits J. M. B. No. 1 
and J. M. B. No.1 A? 

A. The only difference is that the sliding block in Asquith’s patent 
is connected to the governor, and is therefore automatic, while in 
Marsh’s patent the lever changes the length of stroke. 

Q. 20. You find, then, in the Asquith patent all the substantial 
equivalents that are shown in Marsh’s? 

A. I do. , 

(). 21. What are the elements recited in the claim of Marsh? 

A. His claim is: “In combination with the main driving shaft of 
an engine and the‘valve rod thereof the intermediate cog-wheels of 
equal diameter, one fixed on the driving shaft and the other capable 
of a movement partially around the first mentioned, the latter 

having a wrist pin, to which the valve rod of the engine is 
89 connected, whereby said valve rod is adapted to reciprocate the 
valve and operate the same to reverse the engine.” 

(). 22. Then the substantial elements in this claim are the inter- 
gearing cog-wheels of equal diameter for the purpose named ? 

Mr. Parker objects to the question as leading. 

A. They are. 

Q. 23. Are or are not the substantial elements, the intergearing 


- 


cog-wheels, of equal diameter ? 
Objected to by Mr. Parker as leading. 


A. They are. 
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Q. 24. Do you or not find shown as described the same elements 
in the patent of Asquith ? 

Mr. Parker objects to the question as leading. 

A. I do. 

Q. 25. Marsh does not, then, bring in the lever you have referred 
to for moving the gear to reverse the engine as one of the elements 
of his claim ” 

Mr. Parker objects to the question as leading. 

A. He does not embrace the lever. 

Adjourned until 1.30 o’clock p. m. 


Met at 1.30 o’clock. 
Examination of the witness resumed. 


Cross-examination by R. A. PARKER: 


X Q. 1. How much of an examination, Mr. Brecht, did you give 
the Marsh application at the time it was first called to your atten- 
tion ”? 

A. I did not make a regular examination of it personally, as Mr. 
Abbe was examining the subdivision in the class, but it was sub- 

mitted to me by him and I gave him my views. 
90 X Q. 2. About how much examination did you give the 
matter then ” 

A. I merely examined our own patents, of which we had copies 
in the office, and consulted my digest. | 

X Q. 3. Then, if [ understand you, it was a sort of informal mat- 
ter, at his request” 

A. Yes, sir. 

X Q. 4. When was the second time you gave the Marsh devices 
as embodied in the specification and drawings any examination? 

A. As I stated, about a month ago, when I examined into it more 
particularly. 

X Q. 5. Then the only time you examined, except when the ap- 
plication was pending in the office, was about a month ago ? 

A. Yes, sir. 

X Q. 6. How came you to examine it a month ago? 

A. Mr. Mahon came after and asked me about the case and 
wanted to employ me as an expert. 

X Q. 7. You understand, then, that Mr. Mahon was acting for the 
defendant, Nichols, Shepard & Co. ? 

A. Yes, sir. 

X Q. 8. Did you tell him then about your examination of the 
Marsh application originally ? 

A. No, sir. : 

X Q. 9. On his request to make the examination you have spoken 
of how much of an examination did you give the device about 
which you have been testifying? 

A. I examined the references and exhibits in connection with the 
patent. 


— —— 
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9] X Q. 10. How much time did you spend upon it? 
A. | could not say exactly ; 1 suppose altogether 12 or 15 
hours off and on. 

X Q. 11. Then it is now vour opinion that essentially the Ferra- 
bee patent or the devices described in the Ferrabee patent are the 
substantial equivalents described 1 in the Marsh patent? 

A. Yes, sir. 

X Q. 12. Is it also your opinion that the devices described in the 
Asquith patent, and essentially the portion referred to by you, de- 
scribing the removal of the idler and placing the two main wheels 
together, are also substantially the equivalents of the devices of the 
combination described in Marsh’s patent ? 

A. Yes, sir. 

X Q. 13. Then you say that the devices in the Ferrabee patent, in 
their construction and principle of operation, are the equivalents of 
those described in the Asquith device ? 

A. I would consider them so. 

X QQ. 14. Will you please look at the Asquith patent and state 
from the description and drawings what, if anything, forms a sup- 
port for the bearings of the wheel marked E? 

There is shown in the drawings of the Asquith patent what 
appears to be a bracket with a hub, in which the stud or shaft D is 
supported ; I find that in Fig. 2. 

X Q. 15. Will you read that portion of the patent which describes 
the support or bearing for the wheel E, if you find any such de- 
scription ? 

A. It does not deseribe that. 
92 X Q. 16. What, then, is your inference in relation to the 
support of the wheel E being movable or immovable? 

A. It is immovable, and very likely connected to the engine frame 
or attached to it. 

X Q. 17. Will you please explain what you find to be the support 
of the idler G in the Asquith patent’? 

A. The support of the idler is a shaft or stud on the sliding block 
1, and this is connected by the spindle to the governor. 

X Q. 18. What is the motion of the block to which the idler G is 
secured, in a straight line or curve? 

It moves vertically up and down in a straight line, at right 
ungles drawn through the two centers of the wheels C and E. 

X Q. 19. You find it essential, do vou not, that the wheel G should 
move in a line at right angles to a line drawn through the center of 
the wheels C and E, in order to properly mesh with the two wheels 
Cand FE in its perpendicalar movement? 

A. l = 

X Q. 20. Suppose wheel C, fastened to the main shaft A, is at 
rest and “ the operation of the governor the wheel Gis moved to 
either side of the center in the two wheels C and E so as to produce a 
slight movement of the wheel G upon the wheel C as operated pro- 
portionally with the revolution of the wheel G, what would be the 
revolution of the wheel E? : 

A. It would move double the distance that the wheel G moves, 


56 E. A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO., &C., AND 


93 X Q. 21. So far, then, as its action upon the cut-off valve 

is concerned, what would be the proportional sensitiveness of 
attaching to the wrist pin of the wheel E or in attaching to the 
wrist pin of the wheel G, the perpendicular movements of the wheel 
G being considered equivalent in both cases? 

A. It would move double the distance. 

X Q. 22. Mr. Brecht, have you ever considered that matter before 
in relation to this? 

A. I have not. 

X Q. 23. Where do you find in the Asquith patent any descrip- 
tion of mechanism substantially like Marsh’s? 

A. In the words the raising or lowering of the toothed wheel E, 
which carries a crank-pin stud or cam, will have the same regulat- 
ing power if connected directly to the governor and without any 
intermediate toothed wheel or pinion. 

X Q. 24. It is not essential that an adjustable cut-off device actu- 
ated by a governor, in order to be efficient in controlling the move- 
ments of an engine under varying loads, that it should be very sen- 
sitive? 

A. Yes, sir; it should. 

X Q. 25. How much perpendicular motion would you infer from 
the description and drawings in Asquith’s patent was given to the 
wheel E when placed in the position described in the clause which 
you have read in this patent ? 

A. That depends upon the size of the engine for the one thing and 
on the size of the wheels. 


Question repeated and the witness also asked to answer, in view 
of the objects of the device to regulate an independent cut-off valve. 


94 A. I should judge from one to two inches, one inch up and 
one inch down, from the diameter of the wheels in the draw- 
ings. 

X Q. 26. Judging from the size of the valve as indicated by the 
stroke—that is, the position of the wrist pin on wheel E—in order to 
make an efficient cut-off and to make it variable as intended, do not 
you think a two-inch range of motion would be excessive ? 

A. I do not think so, as the valves from the drawings would move 
about four inches. 

X Q. 27. From what do you base the calculation that'the travel 
of the valve would be about four inches ? 

A. As I judge the radius line of the pinion F to be about four 
inches—that is, it describes a circle of about tour inches. 

X Q. 28. If the. wheel E is placed in the place of the wheel G, 
what mechanism do you fifid described, if anv, by which the wheel 
E would move upon wheel C? “ee 

A. Ido not find any described, but should judge any mechanic 
could soon get one up. 

X Q. 29. Would you not infer that the wheel E was carried and 
moved by exactly the same mechanism as the wheel G, modified 
simply by the diameter of the wheel E compared with the wheel G? 
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A. Yes, sir; it could be merely moved off further to place the 
wheel E in the place of the wheel G. 

X. Q. 30. Would you not understand that the same mechanism 
could be used for carrying the wheel E in the same position as that 
for carrying the wheei G? . 

A. It could, of course, be inferred. 

X Q. 31. Do not vou infer from the specification and draw- 
9) ings that the same mechanism could be used in carrying the 
wheel E as is used in carrying and operating the wheel G. 

A. Yes, sir; it could be so inferred. 

X Q. 32. Do you find any other device described for holding the 
wheel E in that position ? 

A. I do not. 

X Q. 33. Do you find any mechanism deserjbed in Asquith’s by 
which the center of the wheel Bis made to move in the are of a 
circle whose center is the center of the main shaft when the wheel 
Ky is placed in the position of the wheel G ? 

A. I do not. } 

X Q. 34. In order to completely reverse the motion of the valve 
connected with the wrist pin of the wheel E when the wheel is 
placed in position of wheel G, how much motion must be given to 
wheel E ? A 

A. It must be moved from it uppermost to its lowest position. 

X Q. 35. How much must wheel E be made to revolve under the 
circumstances I have supposed in order to reverse the motion of the 
valve? 

A. One-quarter of a revolution. 

X Q. 36. If the wheel E, when placed in the place of the wheel 
G and its center moved in a straight line up and down, can you re- 
volve it the distance required to reverse the motion of the valve 
and still have the teeth engaged with the teeth of the wheel C? 

A. It can be done by lengthening the teeth sufficiently. 

X Q. 37. In your opinion, as a practical mechanic accustomed 
to the operation of steam valves, would a device operated in that 
manner by the revolving of the teeth be practicable as a reverse 

gear! 
96 A. It might be practicable, though not mechanical, and for 
that reason I said,in answer to a previous question, that I 
would substitute or construct some device by which it could be done 
In a mechanical manner. 

X Q. 38. In the Asquith, patent do you find any means of limit- 
ing the perpendicular t.ovement of the wheel E when placed in the 
position of the wheel G? 

A. Yes; the means for limiting the motion would be the length 
of the teeth, as they would not mesh together at a certain distance, 
up and down. 

X Q. 39. Is it not essential in a variable cut-off device that the 
motion of the device for varying the cut-off should be at all times 
variable and not between two fixed limits? 

A. It could be made variable by the arrangement of the size of 
the ports and the lap and lead of the valves. 

—- 
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X Q. 40. Is not the essence of the Asquith patent a variable cut- 
off, and to do that must not the mechanism be variable? 

A. Yes, sir; the essence is, of course, fora variable cut-off, and the 
mechanism should be arranged to be variable. 

X Q. 41. Now, in the Marsh patent, will you state whether, in 
your opinion, it is a variable device or not? 

A. Itisa — gear for a steam-engine. 

X Q. 42. Now, can that be made to operate variably and still oper- 
ate as a reversing gear? 

A. Not if the valves and ports remain the same. 

X Q. 43. Referring to the Marsh patent, is it not essential 
97 that the wheel G, for a forward movement of the engine, 
should beas compared with the wheel I in a fixed position ? 

A. It is. 

X Q. 44. Now, in reversing the motion of the valve by means of 
the Marsh reversing gear, is ‘it not essential that the wheel G, when 
compared with the wheel I, should be brought to a fixed point and 
operated solely from that point, the lap and lead of the valve re- 
maining unchanged ” 

A. Certainly it is. 

X Q. 45. Now, do you find in the Asquith patent any device by 
which the w heel Ii, when substituted for the wheel G, is made to 
operate solely from two fixed points corresponding to the reverse 
reciprocation of the valve ? 

A. The only limitation would be by the governor, which is con- 
nected directly to the sliding block by the movement of the spindle, 
and would, of course, limit it to that extent. 

X Q. 46. Question repeated. 

A. I do not find any two such fixed points excepting by inference— 
that is, when the governor is at its highest and lowest points. 

X Q. 47. Can you say even then, from the construction dsscribed 
and shown, that it would operate as a reverse gear? 

A. I do not. 

X Q. 48. Referring to the stipulation, Exhibit 2, or the Ferrabee 
patent, what motions are involved of the pinion ¢ in its control of 
the valve with which it is connected ? 

A. That the pinion ¢ should revolve on the wheel d. in 
98 such manner that it makes two revolutions for one of the 
wheel d, and thereby two reciprocations of the valve. 
X Q. 49. In what manner is the wheel c made variable in con- 
welling the cut-off valve ? 

A. By a carriage, D, with a rod, h, connected to the governor. 
As the rod / is raised up and down by the governor and its con- 
nections the wheel c is rolled around on the wheel d, thus changing 
the stroke of the valve. 

X Q. 50. Assuming that the valve with the wheel ¢ is connected 
by wrist pin and rod to travel one inch upen the valve seat e and 
the wheel c is raised so as to bring its center more nearly in line 
with the center of the shaft E and the valve seat, what effect, if any, 
will that have on the location of the reciprocation of the valve 


seat e? 
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A. It would follow longer in that position, and the location of the 
valve would be nearer to the forward end of the steam-chest. 

X Q. 51. That change might be considered to be the cosine of the 
are through which the center of the wheel ¢ travels in the change 
effecting it, and that it is modified by the rotating of the wheel, thus 
moving the relative position of the wrist-pin and of the valve con- 
nected therewith to the extent of the revolution of the wheel c? 

A. Yes. sir. 

X Q. 52. Do you understand from the description and drawirgs 
of lerrabee’s specification whether or not it was intended as a fixed 
cut-off or a variable cut-off? 

A. Asa variable cut-off. 
99 X Q. 53. Do you find in the specification and drawings of 
l'errabee’s device any means by which the wheel ¢ can be 
rotated upon a large one from any fixed point so as to bring the re- 
ciprocation of the valve back exactly to the same position of travel 
as that when the rotation was commenced ? 

A. By carrying the lever [ with the pinion ¢ up or down on the 
arm K with its notches the motion would be limited. 

X Q. 54. Do you find any provisions for carrying the wheel ¢ past 
a line drawn from the center of the shaft E to the center of the cut- 
off valve reciprocated by it? 

A. If the catch i is liberated -it could be carried farther by the gov- 
ernor, unless that limits its motion. 

X Q. 55. Have you ever seen any of these devices operated prac- 
tically ? 

A. I have not. 


Redirect examination by Mr. Manon: 

R. D. 1. Do not the assistant examiners in the Patent Office have 
separate subdivisions of the same class on which they personally 
act ? 

- Parker objects to the question as immaterial. 

. They do. 

rt D. 2. And, while you outranked Mr. Abbe in the examining 
corps and advised him in relation to this matter, at the same time 
he had authority to report favorably and to give applicants the ben- 
efit of any doubt he might have independent of what your opinion 
might be? 

Mr. Parker objects to the question as immaterial for obvious rea- 
sons and improper redirect examination. 

A. Yes, sir. 
100 R. D. 3. When Mr. Mahon first asked you to testify or ex- 
amine these patents, Plaintiffs’ Exhibit A, Stipulation Ex- 
hibit No. 2, and Exhibit J. M. B. No. 1 and Ex. J. M. B. No. 1, did 
you know for whom or did you have any intimation whatever for 
whom you were to testify, for the plaintiff or the defendant, in this 
Case ? 


A. I did not. 
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R. D. 4. Do not English patents show and describe different 
mechanisms which, if taken as a whole, would not operate, but 
which, when taken singly, are practical devices, and is this not al- 
lowed under the English patent law ? 

Mr. Parker objects as too indefinite and irrelevant. 


A. In a great many English patents this is so. 

R. D. 5. Is not the carriage that carries tle wheel to which the 
wrist pin is connected in the Farrabee device the same in all partic- 
lars as that shown in the alleged patent to Marsh, and is not the only 
difference that in one, namely, Marsh, that he uses two wheels of 
equal diameter and the Ferrabee device uses a wheel of one-half 
the diameter of the main wheel or that mounted on the main shaft? 

A. It is, with one exception, and that is there are two bearings on 
the carriage instead of one. 

R. D. 6. Would it make any difference in the mechanism which 
drives the valve whether said valve was used as fixed or variable 
cut valve or as a reverser ? 

A. It would not, but, of course, the ports and valves would have 

to be changed accordingly. 
101 R. D. 7. Then, to. change the ports would be the only change 
necessary or the relation of the ports to the mechanism to 
make the mechanism a cut-off valve or a reverser, the device shown 
in Defendant’s Exhibit Stipulation Exhibit No. 2 or J. M. B. No. 1? 

A. It would. 

R. D. 8. Do you find stops on the quadrant to fix the throw of the 
lever that carries the moving wheel in the Ferrabee device ? 

A. I do; and have already described them. 

R. D. 9. From the description and drawings found in the Asquith 
patent, Defendants’ Exhibit J. M. B. No. 1, and J. M. B. No. 1, A., 
would not one skilled in the art be more likely to move the wheel 
or gear which carries the wrist pin around the main shaft as a 
center than to make the teeth longer and to move the same straight 
up and down ? ) | 

A. I should certainly think they would. 

R. D. 10. Was that your idea as an expert and practical engineer 
when you first saw the device ? 

A. It was. 


Recross-examination by Mr. PARKER : 


R. C. 1. In order to make a variable cut-off, such as is described 
in the Asquith and Ferrabee devices, is it not necessary to have a 
different arrangement and combination of machinery from what 
would be necessary to operate a valve in two fixed positions, one of 
which should be the exact reverse of the other as to their reciproca- 
tions, such as is described in the Marsh device ? 

A. In the Ferrabee patent he could have the two positions with- 
out changing the mechanism, whereas in the Asquith patent there 

would have to be slight changes. 
102 R. C. 2. Taking these devices as a whole must there not be 
necessarily a change in the mechanism and its combination 


v 
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to produce a variable in the one case and two fixed results, one the 
reverse of the other, as in the other case ? 

A. In the Ferrabee case this certainly can be accomplished—that 
is, the variable and the fixed. 

vt. C. 3. Calling attention to the governors that are necessary in 
the Ferrabee and Asqypith patents to produce the variability as a 
part of the general combination described, I repeat again the former 
question. ) 

A. It may be only done by dispensing with the governor and 
changing the ports. 

R. C. 4. In what manner should the ports be changed to accom- 
plish that change in the mechanism ? 

A. It would be by merely changing the throw or movement of 
the valve over the ports constructed so as to cut off with the main 
valve. 3 


By Mr. Manon: 


Q. Is not the only part in the Ferrabee device necessary to make 
it identical with the devices as shown in plaintiffs’ “ Exhibit A” the 
wheel of equal diatneter with the one on the main shaft? 

A. It Is. 

Q. Do you not find in the Ferrabee patent, namely, Fig. 1, a device 
shown for moving the valve without the governor? 


A. I do when it is to be operated by hand. 
T. C. BRECHT. 


Sworn to and subscribed before me this 22nd day of August, A. D. 


1882. 
[ SEAL. | J. M. YZNAGA, 
U. S. Commissioner, District of Columbia. 
103 James M. Blanchard. 


My name is James M. Blanchard; my age is 64 years; my occu- 
pation patent solicitor and expert in patent cases ; I reside at Wash- 
ington, D. C. 


Examination-in-chief by Mr. STone: 


Q. How long have you been occupied as stated, and what has 
been your experience in patent matters, and as expert previous 
thereto ? 

A. I have been engaged in the business of soliciting patents since 
July, 1869. I have fr equently acted as expert in patent cases, and 
lor 8] years previous to commencing my present business I was 
principal examiner in United States Patent Office, having charge 
of the class of steam engineering, hydraulics, hydrostatics S, and 
pneumatics. 

Q. What, if any, has been your practical experience in steam 
engineering? 
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A. When 17 vears of age I was apprenticed at the machinist 
business. In 1844 or thereabouts I commenced w orking upon steam 
engines, and about two years later [ was employed in a railroad re- 
pair shop in repairing locomotive engines, which business I fol- 
lowed for some four or five years, when I commenced running a 
locomotive, following that business and the business of master of 
machinery on railroads until | commenced the business of building 
locomotives and other machinery on my own account, which busi- 
ness | followed until three years before entering the Patent Office. 

Q. Please look at Complainants’ “ Exhibit A” and state whether 

or not. you have examined the specification and claims of 
104 said exhibit, purporting to be a patent issued to E. A. Marsh 
on the 28th of December, 1880. 

A. I have examined the patent and claims referred to in the ques- 
tion and believe that I understand the construction and mode of 
operation of the devices there described. 

Q. Please examine the certified copy of the English patent of 
James Farrabee, dated December 13th, 1858, numbered 2858, al- 
ready marked an exhibit in this case as Stipulation Exhibit No. 2 
and state whether you have examined the specification and drawing 
and claims therein set forth and are familiar with it. 

A. I have examined them and believe that I am familiar with the 
devices and the mode of operation thereof therein described and 
shown. 

Mr. Stone offers in evidence certified copy of specification and , 
drawings in the matter of English letters patent granted to Robert 
Asquith April 1®th, 1875, numbered 1424, and asks that it be 
marked Defendants’ Exhibit J. M. B. No. 1. 

Mr. Parker objects on the ground, first, that it does not appear 
to be the whole of such purported patent; second, that it is no proof 
that any such patent was ever issued and enrolled, and, third, it is 
incompetent, irrelevant, and immaterial. 


Q. Have you ever examined certain bound volumes in the library 
in the Patent Office published by the British Government and con- 
taining the specification and drawings in the matter of English let- 
ters patent granted to Robert Asquith April 19th, 1873. numbered 
1424, as well as exhibit marked J. M. B. No. 1, now handed 
you? 


105 Mr. Parker objects on the ground that the volumes re- 

ferred to are not in evidence; that no notice has been given 
of them or their contents; that they are not particularly specified, 
and that they may contain other and different matters from the ex- 
hibit referred to, and, further, that they are not produced at this 
examination. 


A. I have examined the bound volumes in the United States 
Patent Office containing the patent to Asquith referred to in the 
last question. 

Q. With a view to the matters in controversy, have you exam- 
ined as to whether there are devices or patents in existence that an- 
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ticipate and show and illustrate invention in the patent of March, 
concerning which you have testified ? 

A. I have made such an examination as has convinced me that 
there are patents covering the devices shown and described in 
Marsh’s patent, or that are substantial equivalents thereof. 


Mr. Parker moves to strike out all the answer except the words 
“T have made such an examination,” as not responsive to the ques- 
tion. 

Q. Where, if at all, have you seen illustrated and described de- 
vices alike or equivalent to that shown in the patent of E. A. Marsh? 


Mr. PARKER: Question objected to for want of notice calling for 
matters not set up in the answer. 


A. I find in the English patent granted to Rob’t Asquith on the 
19th day of April, 1873, numbered 1424, what I regard as the sub- 
stantial equivalent of the devices shown and claimed in the Marsh’s 
patent, Defendant’s Exhibit A. I also find in the English patent to 
James Ferrabee, dated Dec. 13th, 1858, numbered 2858, what I re- 
gard as such equivalent. 


106 Mr. Parker moves to strike out the first portion of the 
answer on the groune that there is no proof of any such 
patent. 

Q. State wherein the patents you have named are identical with 
that one in controversy. 

A. In the patent of Marsh, numbered 256,052, dated Dec. 
28th, 1880, I find deseribed and shown a device for giving 
motion to a sliding valve for operating steam engines, such de- 
vice consisting of a geared wheel placed upon the driving shaft 
of the engine and another geared wheel placed upon a shifting 
or a reversing lever, the last-named wheel being of the same 
diameter as that upon the engine shaft, it being provided with 
au wrist pin to which the rod that moves the valve is connected. 
The inventor describes his invention in the following language: 
“My invention relates to certain improvements in reversing gear 
for steam engines, and it consists in the combination with the 
inmain shaft of the engine and the valve rod of two intermeshing 
gear wheels of equal diameter, one mounted on the main shaft 
and the other upon a lever fulerumed to the main shaft and con- 
necting with the valve rod by a wrist pin in such a manner that the 
last-mentioned wheel may be thrown to either side of a line on the 
plane of the reciprocation of the valve and the center of the main 
driving shaft,and thus change the motion of the valve and engine.” 
His ciaim isas follows: “In combination with the main driving shaft 
of an engine and the valve rod thereof the intergearing cog-wheels 
of equal diameter, one fixed on the driving shaft and the other capa- 
ble of a movement partially around the first mentioned, the latter 

having a wrist pin to which the valve rod of the engine is con- 
107 ~—nected whereby said valve rod is adapted to reciprocate the 
valves and operate the same to reverse the engine, substan- 
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tially as specified.” In the English patent of Ferrabee, number 
2858, I find deseribed and shown all of the elements embraced in 
the description and claims of Marsh, their construction being the 
same, with one single exception, which consists in reducing the di- 
ameter of the wheel to which the valve rod is attached by one-half, 
thus giving to the valve a double number of reciprocations com- 
pared with those made by the driving shaft, to the devices shown 
and described by Marsh. [also find in the English patent num- 
bered 1424 a drawing and description of devices for operating the 
valve of.a steam engine consisting of two geared wheels of equal di- 
ameter, one of which is secured upon the main shaft and the other 
upon an arm, the latter carrying the wrist pin to which the valve 
rod is attached, as shown in the drawing. There is placed between 
the two wheels referred to a vertical moving wheel which is de- 
scribed as being operated by a govenor, and which, when so ope- 
rated, has the effect to change the position of the wrist pin in the 
larger wheel so as to cause its rod to cut off the steam from the eyl- 
inder at an earlier or a later point with reference to the movements 
of the piston. ‘These features [ find clearly described in the specifi- 
cation annexed to the drawing above alluded to, and I also find the 
following language in the specification: “The raising or lowering 
of the tooth wheel E which carries the crank-pin stud or cam will 
have the same regulating power if connected directly to the governor 
and without any intervening toothed wheel or pinion.” 
108 These devices I regard as full equivalents or as the substan- 
tial equivalents of the devices shown and described and 
claimed by Marsh. 

Q. State whether or not in your opinion, and your reasons there- 
for, the matters set forth in the claim of Marsh which you have 
read form an operative combination. 

A. Ido not think the combination claimed by Marsh an opera- 
tive one, my reason for this conclusion being that I find it to con- 
sist of the following named elements: “ The valve rod thereof, the 
intergearing cog-wheels of equal diameter, a wrist pin.” ‘Their ar- 
rangement as described in the claim being such as to adapt them 
“ to reciprocate the valve and operate the same to reverse the engine 
substantially as specified.” I do not find in this claim any allusion 
to the lever which carried the gear wheel to which the valve rod is 
attached, without which I cannot understand how the mechanism 
could be operated or how the outer gear wheel with its wrist pin 
and the outer end of the valve rod could be held in position to ope- 
‘ate the valve. 


By Mr. Manon: 


Q. In your opinion would one skilled in the art to which these 
devices pertain be able, from the drawing and description of the 
Ferrabee patent numbered 2858, to construct a device such as shown 
in the alleged patent to Marsh, and would the change, if any, amount 
in your opinion to invention ? 


Mr. PARKER: Question objected to as leading. 
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A. I see no reason to doubt that a person skilled in the art would 
be able to construct a valye-moving mechanism like that shown and 
described by Marsh from the drawing and description given by Fer- 

rabee. In reference to the change required amounting to in- 
109 ~—- vention I do not think it would, as the only change necessary 

would bea lengthening of one end of the arm which carries 
the gear wheel and increasing the diameter of the wheel to which 
the valve rod is attached. 

Q. This construction as shown by Ferrabee necessitated, did it 
not, the use of this smaller sized pinion or one one-half of the size of 
the main one? 


' Mr. Parker: Question objected to as leading. 


A. It did for the reason, as it Appears, that he desired to give to 
his valve double the number of movements ordinarily given to such 
valves with reference to the number of revolutions of the driving 
shaft. 


Adjourned to July 19th, nine o’clock a. m. 
[SEAL.] J. M. YZNAGA, 


U.S. Commissioner, District of Columbia. 


Jury 197ru, 1882—9.30 o’clock a. m. 
Present: Messrs. Mahon and Stone, for defendant: Mr. Parker, for 
plaintiffs. 


ixamination-in-chief of James M. BLancHArRD by Mr. MAHon 
resumed : 


Q. If, as stated in the specification of R. Asquith, the smaller 
pinion be dispensed with and the two wheels of equal diameter be 
brought together and made to intermesh, what different result 
would be obtained, if any, from that effected by the device con- 
structed as described in Plaintiffs’ “ Exhibit A?” 


Mr. Parker makes the same objection to anything founded on 
that exhibit, as there is no proof of any such patent. 


110 A. If the wheel E shown in the drawing of Asquith’s pat- 

ent were moved through a sufficient space the result accom- 
plished thereby would, in my judgment, be precisely the same as 
that accomplished by the devices shown in Marsh's patent, it only 
requiring that said wheel should he carried a sufficient distance 
above or below the center of the wheel which is fixed upon main 
shaft to cause it to perform all the functions performed by the 
devices shown in Marsh’s patent. 

Q. In bringing these wheels together would they work differently 
than when the intermediate pinion was used between them ; and, if 
yea, would there be any change in the connecting frame which car- 
ries the loose wheel ? 

A. In the case supposed in the question, and when the interme- 
diate wheel is removed, the wheel [X would rotate in a direction op- 
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posite to that in which it rotates when said intermediate wheel is 
used. In reference to the change in the connecting frame it would 
require to be movable at its outer end so as to permit the change of 
position required in the wheel. 

Q. When these two wheels of equal diameter are made to mesh, 
as it is described ean be done in the Defendant’s Exhibit J. M. B. 
No. 1, do you or not find all the elements and the same arrange- 
ment of parts as set forth in the claim of Plaintiffs’ “ Exhibit A?” 


Mr. Parker objects to the question as leading. 


A. If the supposed change were made all of the elements named 
in the claim of Marsh, Exhibit A, would be found in the patent 
referred to, namely, Defendant’s Exhibit J. M. B. No. 1, and the 
arrangement of the parts would be substantially the same and 
would produce the same results. 

111] Counsel for defendant offers in evidence a certified copy of 

provisional specification and also the heading of the same 
showing the date of sealing of English letters patent granted to 
Robert Asquith, numbered 1424, 1875, and requests the commis- 
sioner to note the same J. M. B. No. 1 A. 

Mr. Parker reserves all objection and the right to move to strike 
the same out. 


Q. Would or would not, in your opinion, the device described in 
Asquith’s patent, Defendant’s Exhibit J. M. B. No. 1—that is, when 
the two wheels are brought together—anticipate the claim as drawn 
in Plaintiffs’ Exhibit A? And, if yea, give your reasons for the 
conclusions arrived at. 

Mr. Parker objects to the question as leading, and, further, as call- 
ing for conclusions of law. 


A. The last question, in my judgment, calls upon me as an expert 
witness to construe the claim found in the Marsh patent, which I do 
not understand to be within the province of such a witness. I can 
say, In auswer to the question, that all of the elements embraced in 
the claim of Marsh would in the supposed case be found in the 
patent referred to in the question, namely, Defendant’s Exhibit J. 
M. B. No. 1. : 

Q. What elements or parts, if any, in Complainants’ Exhibit A 
are shown and illustrated in Defendant’s J. M. B. No. 1, and what 
parts, if any, are omitted, and with what practical results as to the 
operation of the device? 

A. The parts shown and exhibited in Complainants’ Exhibit A 
are two intermeshing gear wheels, one of which is fast upon the 

main shaft of the engine, the other being placed upon a wrist 
112. pin in such a manner as to revolve freely thereon, a rod for giv- 

ing motion to the valve and a lever for reversing or changing 
the position of the wheel which it carries. The lever which I have 
just named is shown in the drawings, but is not made an element of 
the claim. The same elements are found in the Exhibit J. M. B. 
No. 1, with the exception of the reversing lever or the lever which 
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carries the movable wheel, which, as before remarked, is illustrated 
in the drawing, but is not made an element of the claim. The result 
of this omission would be to leave the wheel marked G in Complain- 
ants’ Exhibit A without anything to support it, and, consequently, 
would render the combination claimed inoperative, as without some 
device for holding said wheel G in position the mechanism of which 
it forms a part could net be made to perform the function required 
of it. 


Cross-examination by Mr. PARKER: 


X Q. Mr. Blanchard, will vou look at Defendant’s Exhibit J. M. 
B. No. 1 and state what, in your opinion, is the mode of support of 
the wheel to which the valve rod is attached ? 

A. As shown in the drawing, it appears to consist of an arm which 
is attached to the main shaft of the engine so as to move partiaily 
around the same, the shaft on which the wheel rotates being placed 
in its outer or movable end. This feature, however, is not shown in 
the drawings, and I do not find any deseription in the specification 
which makes it clear as to whether or not the conclusion to which I 
have arrived is a correct one. It seems to me, however, that it is as 

the motion described as being given to the wheel E would 
113 ~=neecessitate such an arrangement. Ido not understand how 

the wheel E could be raised and lowered so as to accomplish 
the purpose set forth when the intermediate wheel was dispensed with 
unless it was contemplated to have the arm which carries it secured 
to aud movable upon the main shaft. 

X Q. In the form of construction shown in the drawing and de- 
scribed in the specification of Defendant’s Exhibit J. M. B. No. 1 
what do you understand to be the mode of attaching the interme- 
diate wheel and the means employed to raise and lower it? 

A. l understand the means of holding the intermediate gear in 
position to be a rod having in it a slot in which a block of metal 
moves or in which the rod moves for the purpose of carrying the 
wheel up and down so as te produce the result named. The mech- 
anism for moving said wheel is not shown in the drawing, but ts 
described in the specification as being a governor. 

X Q. From the drawing and description in the specification in 
that exhibit do you understand whether the intermediate wheel, its 
motion up and down, moves in a straight line or in the are of a 
circle whose center would be the center of the main shaft? 

A. IT understand that it inoves in a straight line up and down. 

X Q. Referring to that portion of the specification which states 
that the intermediate wheel may be removed and the same effect 
produced by placing the wheel E in its place, will you state wherein 
there is described any other mode of attacliment or operation by 
which the shaft wheel may be made to operate other than the mode 
of attachment by means of which the intermediate wheel is oper- 

ated ? 
114 A. I do not find any different means or mode of operating 
the wheel E when made to mesh with the main driving wheel 
from that described for raising and lowering the intermediate wheel. 
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Neither do I understand that whatever the means employed for 
raising and lowering said wheel E the effect produced upon the 
valve and its rod is in any sense changed or modified. 

X Q. Mr. Blanchard, in your opinion, if the wheel E be geared 
to the wheel on the main shaft without the intermediate wheel and 
that wheel E be moved up and down perpendicularly in a straight 
line, would it be a practical device for reversing an engine by 
means of the slide valve, the other proper connections being made? 

A. Under certain circumstances and with certain form of con- 
struction I have no doubt it would, such construction relating to the 
length of the teeth formed on the wheels C and E, it being possible 
to construct such teeth in such a manner as to admit of the wheel 
E being raised and lowered far enough to cause the movements of 
the valve to be changed to such an extent as to reverse the move- 
ments of the piston without throwing the wheels out of mesh with 
each other or breaking their teeth. 

X Q. Do you find any such form of pagans shown in the 
specification and drawings of that exhibit, or are you obliged to 
supply or change something to produce the sanelie ? 

A. I do not find the form of teeth described in my last 
answer shown or described in the specification, Exhibit J. M. 

B. No. 1, but I do find in the specification provision 
115 made for changing the position of the position of the 

wheel E so as to make it mesh with the wheel C, no 
change being described in the wheel E; neither is there in the 
specification any prohibition of such a change as would adapt 
it to the purpose for which it was intended by such a change as I 
have described or any other, and the inference is, I believe, that a 
person thus altering the device would be at liberty to make such 
changes therein as would make it operative when thus changed. 

X Q. What provisions do you find in the specification for enabling 
the wheel E to mesh with the wheel C under the circumstances you 


have described ? 
A. I find the following language weal by the inventor in his 


specification : 
“The raising or lowering of the toothed wheel E, which carries 


the crank pin, stud, or cam, will have the same regulating power if 


connected directly to the governor and without any intermediate 
toothed wheel or pinion.” It is apparent that the wheel E cannot 
be “connected directly to the governor and without any interme- 
diate toothed wheels or pinions” and made to operate the valve 
without being moved when the intermediate pinion is dispensed 
with. 

X Q. I understood you to say in your former answer that you did 
not find the form of teeth in the drawing and specification neces- 
sary to make the device operative as the reversing gear when the 
wheel E meshies directly with the wheel ©. [un derstood you to say 
that there were devices or provisions made in the specification 
whereby that effect could be accomplished. ‘Those provisions I ask 
you to point out—the provision that would take the place of the 
increase in length or the change in form of the teeth. 


Sid 
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116 A. The last question contains an error of understanding 

or of record. I did not say that there were provisions made 
in the specification for lengthening or in any respect changing the 
form of the teeth, my statement in reference to provisions being 
that there was in the specification a provision made for causing the 
wheels C and E to mesh with each other and for the removal of the 
intermediate pinions. 

X . If it is necessary to change the form of the teeth to adapt it 
for another purpose you do not find in the specification and draw- 
ings any equivalent for that change, do you ? 

A. If the object of the question is toask me if it should become 
necessary to change the form of this gearing for the purpose of 
adapting it to some purpose not described or shown in the patent I[ 
answer that I do not find any such equivalent, but if it is designed 
to ask me if [ find in the specification and drawings any equivalent 
or such change of gearing for the purpose of moving the valve rod 
my answer is that the gearing there shown is an equivalent, as it is 
apparent that by a proper modification of the other parts of the 
valve motion the wheel, as shown, could be made to reverse the 
engine. 

X Q. Mr. Blanchard, is it not desirable that there should be as 
little lost motion as possible consistent with free action where the 
valve is operated from the main shaft between the main shaft and 
the valve? 

A. It 1s. 

X Q. And that will be more desirable where the valve gear was 
designed to reverse the valve than where it was intended to operate 

the engine but one way, would it not? 
117 A. It would, but Ido not say that there would be any differ- 
ence in this respect between the parts shown and deseribed by 
Marsh and those shown in the patents, Exhibit J. M. B. No. 1 and 
Stipulation Exhibit No. 2. 

X Q. Have you ever seen any of these devices operated practi- 
rally ? 

A. Not in connection with steam-engines. 

X Q. Referring to Stipulation Exhibit No. 2, the Ferrabee devices, 
you say in answer to a question that you see no reason to douot that 
a person skilled in the art would be able to construct a valve mech- 
anism like that deseribed and shown by Marsh from the Ferrabee 
patent, and that in your opinion the change would not amount 
to invention, and that the only change necessary is to lengthen one 
end of the arm that carries the gear wheel; will you explain what 
that lengthening would be? 

A. It would simply require that the end of the arm to which the 
wheel G shown in the Marsh patent is attached should be length- 
ened so as to leave a greater distance between tlhe centerof the main 
shaft and the center of the aperture in the arm into which the hub 
of the wheel G passes, such lengthening requiring to be only so much 
as would leave a proper distance between the center of the shaft and 
the center of the aperture referred to as to permit the replacing of 
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the small wheel shown in the Ferrabee patent and supply! ing the en- 
larged wheel. 

X Q. Referring to the Ferrabee patent, I will ask you what mo- 
tions are involved in wheel C in changing the cut-off valve so as to 
change the cut-off when wheel C is operated upon by the govy- 

ernor ? 


| 118 A. It is not necessary to change the wheel C from the posi- 
| tion shown in the drawing of Ferrabee in order that the valve 
mag be acted upon by the governor, as the action between the wheel 


C aad the governor remains intact in whatever position the wheel C 
| may be placed. [n cutting off steam at different points it is neces- 
| sary that the position of the wheel C with reference to the larger 
| wheel should be changed so as to cause it to cut off the steam at differ- 
ent points with reference to the movement of the piston, and this 
being done the governor further acts upon the wheel to regulate the 
point of cut-off. 

X Q. Question repeated. 

A. The movement of wheel C is in are of a circle, the center of 
which is in the center of shaft E, and when said wheel Cis operated 
by the governor it is made to move through an arc of said circle so 
as to carry it above or below the center of the shaft IX, and thus effect 
the cutting off of the steam at proper points. 

X Q. Do you find in the specification and drawings any descrip- 
tion there that authorizes the statement that the wheel C is moved 
above or below the center of the shaft E? 

A. I find the following language on page five of the specification 
in Stipulation Exhibit 2: “ The time that the port f remains open 
depends upon the distance the valve A travels after opening the port 
: f, which distance may be varied by rolling the wheel ¢ with its crank 
| around the wheel d.” It seems to be clear from this language that 
| it was the intention of the inventor to move the wheel ¢ into a posi- 

tion either above or below the center of the main shaft for the pur- 

pose of cutting off the steam. 

119 X Q. How long since you began investigating this subject 

of Marsh’s s patent and other devices, Mr. Blanchard ? 


Objected to by defendant’s counsel as immaterial. 


A. My attention was first called to it about five weeks since. 

X Q. You were employed by defendant or its agent to look the 
matter up? 

Counsel for the defendant objects to the question. 


A. As I recollect the case, Mr. Mahon met me in the Patent Office 
about five weeks since and asked me if I would look at some English 
patents and express an opinion to him as to whether or not they 

| were anticipations of a patent granted to one Marsh, Complainants’ 
} Exhibit A. I said to him that I would, and we together went to the 
i library and examined said English patents and | gave him my 
1} opinion. I was not at that time employed by anybody to examine 
the patents, but have since been employed as an expert witness in 
this case by the defendants. 
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X Q. How much time altogether have you given to these matters 
to which you have testified ? 

A. I am not able to state the amount of time devoted to that 
business. I should say, however, that from one and one-half to two 
days. At any rate, I have devoted a sufficient amount of time to 
enable me to have, as [ believe, a correct understanding of their con- 
struction and mode of operation. 

X Q. Have you ever taken out any patents of your own? 

A. It seems to me that this is a personal matter, and that my an- 

swer, whether yea or no, could not in any way affect the case 
120 under consideration ; neither do I believe that the oath I 

took in entering upon the testimony requires me to answer 
the question. I will say, however, that I have taken out several pat- 
entsfor myself, but none of them relate to or are in any way connected 
with the subject-matter embraced in the patent of Marsh’s, Com- 
plainants’ Exhibit A, or in Stipulation Exhibit No. 2, or Exhibit J. 
M. B. No. 1. 


Adjourned until 1.50 p. m. 


Met pursuant to adjournment. 


Same parties present. 


Redirect-examination by Mr. Manon : 


R. D. Q. Would it make any difference or not whether the device 
shown and described in these cases—namely, Plaintiffs’ Exhibit A 
and Defendant’s Stipulation Exhibit No. 2 and Exhibit J. M. B. No. 
1—whether the devices were used to operate a cut-off valve or an 
induction and eduction valve” 

A. It would not make any difference, so far as the devices there 
shown and described are concerned. The only difference required 
would be the different form of the valve when they were made to 
operate an induction and eduction valve from that employed as a 
cut-off valve; they both having a sliding movement upon their seats, 
could either one of them be operated by the same mechanism. <A 
further change, if necessary, could be made in the ports in the valve- 
seat, so as to adapt the same mechanism to the movement of an in- 
duction and eduction valve or to that of a cut-off. In either case 
no change in the device which moves such valves would be re- 
quired. 

Rt. D. Q. Do you find the same or a different combination of parts 
in Plaintiffs’ Exhibit A and Defendant’s Stipulation Exhibit 

No. 2? 
121 A. I find in Marsh’s patent, Complainants’ Exhibit A, the 
7 following-named elements claimed as in combination: “The 
main driving shaft of an engine and the valve rod thereof; the in- 
tergearing cog-wheels of equal diameter, one fixed on the driving 
shaft and the other capable of a movement partially around the 
first mentioned, the latter having a wrist pin to which the valve 
rod of the engine is connected, whereby said valve rod is adapted 
to reciprocate the valve and operate the same to reverse the en- 
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gine, substantially as specified.” In the devices shown in stipu- 
lation No. 2 a wheel, B, placed upon the main shaft of the en- 


* gine, and a wheel driven thereby, and a valve rod, the combination 


being the same as that shown in Complainants’ Exhibit A. I there- 
fore answer the question by saying that Ido tind the same combina- 
tion in Defendant’s Stipulation Exhibit No. 2 that I do in Com- 
plainants’ Exhibit A, except that in Complainants’ Exhibit A the 
two wheels named are of the same diameter, while in Defendant’s 
Stipulation Exhibit No. 2 one of the wheels is of less diameter than 
the other. I do not understand, however, that the changing of the 
size of the wheels effects a change in the combination, but that it 
relates to the construction of said wheels and their arrangement for 
a particular purpose. 

Rk. D. Q. Do you find the same or a different combination of parts 
described in Plaintiffs’ Exhibit A and Defendant’s Exhibit J. M. B. 
No. 1? 

A. I find in Defendant’s Exhibit J. M. B. No. 1 a provision in the 

specification which, in my judgment, entitles the patentee to 
122  usethe same or an equivalent combination of the parts shown 
in Complainants’ Exhibit A. 

R. D. Q. Before you reached the conclusion in reference to these 
patents testified to above did you or did you not know whether you 
would be called on to testify either for the plaintiffs or defendants 
in this suit? 

A. I did not. 

JAMES M. BLANCHARD. 


Extract from cross-examination of D. F. Henry, a witness pro- 
duced by complainant : 

8 C. Q. Now, supposing in the Marsh patent the wheel C is a dis- 
tance X above the line passing through. the center of C through to 
the seat of the slide len and the device is in operation, then in 
opening and closing the valve,in order to reverse wheel G, the wheel 
must pass the same distance below, must it not? 

A. Yes, sir. 

9 C. Q. Now, suppose it is in operation at distance X above that 
line—suppose in the Asquith patent the intermediate wheel G 1s 
taken away and the two wheels Cand Eare brought in juxtaposition 
with the wheel D and angular distance X, above the line passing 
throngh A to the seat of the slide valve, and the device is in opera- 
tion—will there then be any difference-in the motion of the valve 
in the two devices ? | 

A. None, except the valves are not the same at all. 

10 C. Q. But the motion of the valves would not be the 

same ? 
123 A. The motion of the valve rod would — the same, and of 
course the motion of the valves would be the same. 

11 C. Q. Suppose in the Marsh device the wheel C is, say, the dis- 
tance X below that imaginary line, the machine would be reversed, 
of course, and the motion of the valve would be exactly the reverse 
of what it was before ? 7 


* 
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A. No. 

12 C.Q. That is so, is it not? 

A. No, sir; it is the same as it was before. 

13 C.Q. In the same relative time to the motion of the main 
shaft ? 

A. Yes, sir; the timing of the valve would be the same; the mo- 
tion of the valve would be the same. 

Mr. Parker: The motion on the plane of reciprocation wuld be 
the same, would it not? 

A. Fea, oe. 

14 C. Q. Then, suppose in the Asquith device the wheel D is 
brought the same angular distance X, below the imaginary line, 
but still in juxtaposition with the wheel A, what would be the mo- 
tion of the valve as compared with the valve in the Marsh device ? 

A. The motion of the valve rod would be the same; the motion 
of the valve would be the same. 

15 C.Q. And are they the same in time? 

A. The same. 

16 C. Q. Then the change in the motion of the valve rod brought 
about by the change in the position of the wheel D with reference 
to the wheel A and the wheel J with reference tothe wheel C would 
be the same by the two changes? 

A. Yes, sir. , 
124 17 C. Q. The only difference, then, in those two devices in 
the specifications would be that one is applied to the main 
valve of an engine and the other to the auxiliary valve? 

A. That appears to be the only difference under those specifica- 
tions. 

18 C. Q. If you were regulating the motion of the wrist-pin wheel 
around the other the distance that you would allow it to move would 
be, then, if you were, regulating it for a cut-off valve, from what it 
would be if you were regulating it for a reversing valve, would it 
not; if you were making it for a cut-off valve the distance of the 
throw would not be as great ? 

A. I don’t see anything there except in the reverse of the valve. 
You have got to find out the two points of direct and reverse motion. 
In a cut-off valve you would go through the whole distance that it 
would go and reverse if our valve opening was made right. 

19 C. Q. You might use it at any point? 

A. If your valve opening was made of the proper size and the 
valve fitted, &c., for it, [ dor t see anything to prevent its being used 
at any point in a cut-off valve. 

Redirect examination by Mr. PARKER: 

1 Q. In the Asquith device do you find anything new in the de- 
tail of its construction; do you find anything new except the combi- 
nation ? 

A. No; I guess not. 

2 . The wheels are all old ? 

A. Yes, sIr. 

3 Q. The governor is old ? 
L0O—3537 
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A. Yes, sir. 
125 4 Q. ‘The bearings are all old? 
A. Yes, sir. 
5 Q. The shifting of the wrist pin is all old? 
A. Yes, sir. 
6 Q. In the Ferrabee device do you find anything new in the de- 
tails? 
A. No. 
7 Q. You have a shop of your own, where you are operating and 
tinkering at machinery, &c. ? 
A. Yes, sir. 
8 Q. And have had for a number of years ”? 
A. Yes, sir; a good while. 
9 Q. About how long? 
A. Probably 15 or 20 years. 
D. FERRAND HENRY. 


Exton A. Marsd recalled for the defendant: 


Mr. Burton: We offer in evidence patent No. 214,807, issued to 
Andrew J. Hoag, assignor of Nichols, Shepard & Co. 

The patent is marked by the commissioner “ Exhibit [.” 

Mr. Burton: We also offer in evidence reissued letters patent No. 
9951, to Andrew J. Hoag, assignor of Nichols, Shepard & Co. 

The reissued letters patent are marked by the commissioner II. 


To the introduction of both of which exhibits defendant’s counsel 
objected as incompetent, irrelevant, and immaterial. 


Q. “ Exhibit X,” the model introduced by you, is intended 

26 «asacompound exhibit, is it not—a model to represent not 

only your own device, but also that used by the defendant ? 

A. Yes, sir; the device is a compound device, intended to show 
the various features and arrangements which [ have adopted and 
used in connection with my original patent. 

Q. [t shows more than you have patented ? 

A. No, sir; I do not think it does. It may show more than the 
patent technically covers, but no more than it was intended to 
cover. 

Q. When I ask the question I refer to the entire mode! that is 
there. It is a device intended to represent not only what you have 
patented, but also what — claim the defendants are using ” 

A. Yes, sir. 

Q. Wiil you again, as you did before, take off the portions which 
are not represented in your patent and state just what you claim in 
that model as representing the device patented by you ; compare it 
with the patent if you want to, and just state what portions of the 
model represent the device. | 

A. If from the model “ Exhibit X” we remove the stop plate 
“M” with adjustable stops; also the adjustable stops on the quad- 
rant plate “p,” tke reach rod “IF,” auxiliary lever, and quadrant, 
you will then have the device as originally patented and shown in 
my patent, No. 236,052. 


»—) 
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Q. What was the object of putting onto the model the adjustable 
stops ? 

A. It is an essential feature of this invention that the arm carry- 
ing the moyable wheel shall have two fixed points, at which it shall 
stop when operating the engine, and the object of making 
those stopping points adjustable is the convenience they 
would afford in setting the valve. 

. Will you explan what you mean by saying it is an essential 
feature; you mean that without the stops the device would be in- 
operative ? 

A. I mean by an essential feature that the device must pass two 
points equidistant either side Of a vertical line drawn through the 
plane of reciprocation of the valve and the main engine shaft. 

(. It must pass those points ? 

A. Yes, sir. 

Q. And must stop there ? 

A. Yes, sir; there must be something there to prevent its further 
motion. 

Q. Unless there is something there to prevent further motion, what 
would be the result? 

A. The device if carried very far bevond either of those points 
would become inoperative. 

Q. Did you send a model of this device tu the Patent Office? 

A. I did. 

Q. Did that model have those fixed stops on it? 

A. It did. 

[t was sent in Nov., 1881, was it not? 

A. Yes, sir; about that time; I can’t remember now. 
Q. That was after this suit was commenced, was it not? 
No, sir. 


127 


Mr. Parker: What do you refer to—the model connected with 
this patent or a subsequent one? 


Q. He did not send any model with this patent? 
A. Yes, I did. 


128 Mr. Parker: You see there is a chance for misappre- 
hension there. I thought you meant this model. 
Q. I did. Did you afterwards send another modei in connection 


with some other proceedings; did the first model you sent have the 
stops on it’? | 

A. It had. 

(). You sent another one afterwards ? 

A. I sent an addition to the original model afterwards. 

@. What did the addition consist of? 

A. Of two adjustable stops, the same as shown in this model, with 
two U-shaped letter pieces and set screws, the same as shown in the 
model “Exhibit X” on the quadrant “ P.” 

Q. In connection with what was that model sent in 1881 ? 

A. With an application for a patent on adjustable stops. 
Q. That is, you sought to obtain a patent on adjustable stops ? 


"onan 
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A. Yes, sir. 

@. Have you obtained that patent ? 

A. No, sir; I have not as yet; not that I know of. 

Q. The application is still pending ? 

A. Yes, sir; it is. 

Q. Do you know the reason why it has not been granted ? 

A. I presume it is because Nichols, Sheppard & Co. have so many 
motions to file they could not issue it. There is a interference pend- 

ing: between Andrew J. Hoag and myself. 
129 Q. Hoag has a patent for this stop which is introduced here, 
has he not? 

A. Yes, sir; he has. 

Mr. ParKER: State in that connection whether you are daily ex- 
pecting a decision that has been argued, and what shape it is in, so 
far as you know. 

A. The case is now before the examiner for a hearing on the 
merits, and we are expecting a decision every day. 

Mr. Burton: You applied for that patent for adjustable stops be- 
cause you considered the reversing gear useless unless they were 
connected, did you not? 

A. No, sir. AsI stated before, the device was just as operative and 
just as valuable in all respects with fixed stops as with adjustable 
stops, but there was this advantage in favor of adjustable stops, that 
it afforded convenience in locating those stops and in setting the 
stops. ) 

Q. But unless they are fixed or adjustable they would be useless, 
one or the other? 

A. Yes, sir; the device requires stops. : 

Q. In the model you have there, “ Exhibit X,” will you compare 
the model “X” with the patent that was granted to Hoag (the re- 
issued patent), and state if you find there in the model the devices 
which are claimed in his patent (handing patent to witness). 

A. Yes,sir; I find that some of the details of this device as shown 
in the model are claimed by Hoag in his reissued letters patent. 

Q. Will you point them out ? 

A. First I found the combination with a valve rod and the 
130 lever carrying the crank wrist of the rod and lever for actu- 
ating said lever and the adjustable stops regulating its throw. 

Q. Do you find the second claim also shown in the model ? 

A. Yes, sir; I find in this model all the elements claimed by Mr. 
Hoag in his second claim. 

Q. Also to the third ? 

A. Yes, sir. 

Q. They are all there ? 

A. Yes, sir. 

Q. In order that the device may work successfully there must 
always be a fixed throw after it is once adjusted, must there not ? 

A. Ii is necessary—yes, sir—for a perfect action of the device to 
have a fixed throw. 

Q. And that can only be arrived at by having the stops changed 
after being once adjusted, fixed ? 
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A. Yes, sir; practically. 

Q. And the adjustability of the stops is useful merely for adjust- 
ing the device in the first instance ? 

A. And for subsequent wear. 

Q. Wear on the cogs ? 

A. In any portion of the device where lost motion would be ob- 
servable from the action of the valve. 

Q. The wear of the valve would not make any difference ? 

A. No; not materially. 

Q. The only wearing that would affect it would bein the cogs and 
in the sleeve carrying the movable wheel ” 

A. Yes, sir; and the connecting joints. 

Q. Now, will you look at your patent and tell me if you 
131 find there in your claims any claim for stops, either fixed or 
adjustable (presenting the patent to the witness)? 

A. | find that the presence of the stops is implied by this claim. 

(. Never mind what you find implied. 

A. From the fact that the device is adapted to the reciprocating 
of the valve and operated to reverse the engine. 

Q. It is implied in that because it is necessary to have it in order 
to work it, is it? : 

A. It isso adapted to the-reciproeating of the valve and the run- 
ning of the engine. 

Q. That is the only thing you find there ? 

A. Yes, sir; that is in the claim. 

Q. Just read the language which you think implies that. 


Mr. Parker: I will enter an objection—more for form than any- 
thing else, that the construction of the claim is for the court, in con- 
nection with the specifications and drawings, and not for the witness. 

A. “ The latter having a wrist pin, to which the valve rod is con- 
nected, whereby said valve rod is adapted to reciprocate the valve 
and operate the same to reverse the engine, substantially as speci- 
fied. ‘The specifications state fully what the objects of the stops are, 
and they area part of the means used in adapting the device to op- 
erate the engine. 

Q. When was it you made an application for a patent on those 
stops; do you remember? 

A. I think it was in the month of June. 

@. Of what vear? 

A. 1881. 
132 Q. Previous to making vour application that is now pend- 
ing did you know of the granting of the Hoag patent ? 

A. I did, or was so informed. 

Q. And your application was for the purpose of not only getting 
a patent yourself, but was for the purpose of instituting an interfer- 
ence with Mr. Hoag and destroying his, if possible; that is so, I 
presume, Is 1t not? 

A. Yes, sir: it Is. 

Q. That is, you claim that the device was yours, and that he had 
got a patent upon it wrongfully ? 
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Defendant’s counsel offers in evidence the testimony for the propo- 
nents of the patent on the interference; also the evidence of the 
assignor or on his behalf in the interference case, together with the 
file-wrapper contents of said interference case. 

Objected to as incompetent, immaterial, and irrelevant. 

The testimony in the interference case is marked by the commis- 
sioner III, and the file wrapper is marked “ Exhibit IV.” 

Admitted subject to correction and also subject to the objections 
above made. 

Defendant’s counsel also offers in evidence E. A. Marsh’s rebuttal 
testimony in the interference case, which is marked by the commis- 
sioner “ Exhibit V.” 


@. Are you an expert ? 
A. It depends upon the branch of science you refer to. 
Q. Will you examine the device [ hand you and state 
133 whether you find anything there that would represent the 
device shown in your patent (handing the witness a model 
marked VI)? 
A. Yes, sir; I think I do. 
Q. Will you state what you would take off that model to make it 
a fair model of your device? 
A. I would merely take off this upright rod which connects with 
the swinging arm that moves the movable wheel. 
Q. Take off the upright rod? 
A. Yes, sir; the upright rod. 
. And thie little crank? 
A. No; I don’t think there is any other change necessary. 
Q. There is a little crank attached to that upright rod, is there 


A. A crank? 

Q. Yes; don’t you call it a crank? 

A. No; that is merely a swivel. 

Q. Take that model VI and compare it with the description in 
the Asquith patent, which is marked J. M. B. No. 1 (showing the 
same to the witness), especially that portion which reads as follows: 
“The raising or lowering of the toothed wheel E which carries the 
crank stud or cam will have the same regulating power if connected 
directly to the governor without any intermediate toothed wheel or 
pinion;” and state whether you find the device described in that 
portion of Exhibit J. M. B. No. 1 shown or substantially shown in 
the model. 

A. No, sir; I do not. 

Q. Will you state wherein the difference is ? 

A. There seems to be this difference, that it is connected 

134 with a governor and is used merely to operate the variability 
or expansion of the steam and nota reverser; and, further, 

that the wheel does not indicate, as is shown in Exhibit J. M. B. No. 
1, that it moves in the arc of a circle. 


——-_ « 
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Cross-examination by Mr. PARKER: 


Q. I call your attention to the Asquith patent, which has been 
shown to you, and ask you if you find in that patent any device for 
limiting the throw of the wheel which operates the cut-off between 
fixed points ? 

A. I do not. 


Defendant’s counsel offers in evidence the model marked Ex- 
hibit VI. 


Mr. Parker: Do you know anything about the dimensions or the 
throw of the auxiliary wheel as to the distance above or below a 
center line or below and above the center line of the main shaft 
in the model marked VI? If so, state what you know and what 
you don’t know. 

A. No,sir; I don’t. I merely presume from a cursory glance that 
the wheels are of equal diameter and that the lever did operate 
within the limits specified in my patent. 

Q. What can you say with reference to the setting of the valves? 

A. The valve is not set right, apparently. 

Q. Then, state whether or not that is a correct representation of 
your device in its construction and principle of operation, exactly 
speaking. 

A. Well, ho. 

Objected to, because the setting of the valve is a mechani- 
1385 cal matter and for the further reason that the valve is no 
portion of complainants’ patent, nor the setting of the valve, 


The Witness: With the exceptions which I have already noted 
the device has a general appearance of being identical with the one 
patented by me. 


The further examination was then adjourned to 3.30 p. m. 


DecemMBerR 23d, 1882—3.30. 
Examination of Eron A. Marsu by Mr. PARKER: 


(). Calling your attention to defendant’s “ Exhibit VI,” I will ask 
you if you have examined that model since your testimony was 
given this morning. 

A. I have. 

(). And will you state whether or not that is adjusted to simulate 
a reversing gear according to the description given in your patent ? 
And, if not, state wherein it is not adjusted. 

A. It is not adjusted in accordance with the specifications of my 


patent in the fact that the stops limiting the throw of the lever are 


so disposed that the movable wheel passes either too far below the 
central line or not far enough above, and the wrist pin on the mov- 
able wheel is also not in the right position in relation to the crank 
or main wrist pin. 

(). Will you state how that should be? 
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A. The wrist pin on the movable gear, when the main crank of 
the engine is on a central line and the gear wheels also, then this 
small wrist pin on the movable wheel should be on a line drawn 
through the center of reciprocation and the center of the shaft. In 

point of fact the main wrist pin of the engine, the center of 
136 the movable wheel, and the center of the small wrist pin 

should all be on one central line, when the lever is in its cen- 
tral position. Then by moving the lever or rotating it partially 
around the main shaft to an equal distance above and below the 
central line the stops may be located in reference to the position of 
the valve. 

Q. Now, in that device, if you were going to locate the stops, sup- 
posing the crank pin was in its proper position relative to the main 
crank, how would you do it? 

A. I would put the lever in an assumed position apparently where 
it ought to be. After having first placed all the parts on a central 
line as specified and then locating the valve over the port with a 
proper amount of lead, then by throwing the lever into the proper’ 
position if the value gave another lead” corresponding to the first 
one, I would mark those two positions and fix the stops at those 
points. 

Q. That is, you would effect the object cf fixing the valve in its 
proper position ? 

A. Yes, sir. 

2. Bring it over until it was in its proper position ? 

\. Yes, sir. 

Q. Are you acquainted generally with the setting of valve gears? 

A. Yes, sir. 

Q. Wherein would that differ in principle, if any, from the ordi- 
nary rule of setting eccentrics? 

A. It does not differ materially in any respect. The same law 

governing the setting of slide valves applies to this device the same 

as any other device. 

137 Q. Will you state what rule is known between steam engi- 
neers and mechanics for setting the slide valve in part by the 

eccentric or by setting one part by two eccentrics for reversing the 

link ? 

A. The operation generally consists of setting the eccentric on the 
main shaft loosely, and connecting it with the valv e, and then with 
the engine on the center, rotating the eccentric about until a proper 
amount of lead is given on the valve attaching the eccentric to the 
shaft. 

Q. With a link motion it is necessary to find the stopping posi- 
tions of the reversing lever by experiment, first setting one eccentric 
where it ought to be 

A. That is on the main shaft. 

Q. On the main shaft,and then by throwing the link into position, 
setting the other eccentric, and then going “through the operation 
several times before the valve can be set ; In fact, it is all done by 
experimenting ? 

A. Experimenting with the position of the valve. 


a 
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Q. When you have found the positions of the valves and fixed 
them how do you maintain the working of the engine at those par- 
ticular points in shifting the link from one side to the other? 

A. I don’t know as I fully understand the question. 

Q. I will ask you a little about the construction of it at first. How 
is the link shifted, usually ? 

By means of a lever. 

4 By means of a lever? 

by means of a lever, reach rod, and rocking shaft, the lever 
Fe! provided with thumb latch or pawl, which engages in a quad- 

rant. 

138 Q. After you have fixed the points of your eccentrics how 

do you hold your links in that position so the engine shall 
— from those positions ? 

[tis done by means of a dog or thumb latch in the engaging 
aaa which engages in the qu: adrant. 

Q. Referring to the quadrant on “Exhibit VI,” state how that 
differs from the ordinary quadrant, with a thumb latch and notches 
from a link reversing gear—that is, in principle. I am not speak- 
ing of the detail. 

It does not differ materially in principle. 

Q. I speak with-reference-to a quadrant, lever, and a latch. 

A. There is no difference. | 

Q. Referring to your device described in the patent and to “ Ex- 
hibit X,” w hat difference is there with reference to those quadrants, 
if anv? 

Mr. Burton: Which quadrants do you refer to? 

Q. Well, I will take the one over the shaft “ p.” 

There is no material difference except in this quadrant plate 
“py.” On the model in “ Exhibit X” there are two U-shaped pieces 
that form adjustable stop. 

(). What are those used for” 

A. Merely for the purpose of locating the stopping points. 

(). Do those answer the same detents in the quadrants you have 
spoken of ? 

A. Yes, sir. 

Q. In the other quadrant what difference is there, if any (refer- 
ring to the are over the representation of the valve)—how that 
differs from the ordinary quadrant or shifting-link device? 

There is no difference. 
139 Q. Now, taking vour patent, in setting the relative positions 
of the valves, and also marking the points or fixing the points 
from which it shall operate, what difference is there in that from 
what there would be in setting and fixing the points of the valve in 
a shifting-link device? 

Objected to as immaterial. 

A. It is essentially the same, although perhaps the operation 
varies some, in being more simple. 

(). You start from the valve in both cases ? 

A. Yes, sir; and you are governed entirely by the valve. 
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Q. Will you state whether that is the usual and well-known pro- 
cess in steam ¢1 gineering ? 

A. Fon, wer; 36 oe. 

Q. I show you Roper’s Hand Book of Land and Marine Engines, 
published, as appears on the title page, in 1875, and calling your at- 
tention to page 131, to paragraph headed “ seiting valves,” and ex- 
tending to the second paragraph on page 133, headed “ to set pop- 
pet to conical valves,” which is as follows : 

It may seem strange that any person claiming to be an engineer 
should be found unable to properly set the valves of a steam- engine, 
and yet it is a fact that there are thousands of persons having charge 
of engines who are unfit, by want of practical knowledge, to do so 
correctly. This may arise from the fact that in none of the works 
heretofore written on the steam-engine does there appear to be any 
accurate method laid down for the proper setting of valves, an 
omission which it is difficult to account for, as it must be admitted 

that the setting of the valves of steam-engines is among the 
140 most important duties the engineer has to perform, involving 
as it does nicety of calculation and mechanical accuracy. 

A slide valve may be properly designed and constructed and yet 
be unable to perform any of its proper functions in consequence of 
being improperly set, as the steam may be admitted too soon or too 
late and the exhaust fail to open and close at the right time, in con- 
sequence of which the useful effect of the steam is lost and the power 
of the engine diminished. 


HOW TO SET A SLIDE VALVE. 


Place the crank at 180° or dead center and the eccentric at 90° 
or at right angles with the crank; now, adjust the eccentric rod so 
that the rocker will stand in a perpendicular position; next place 
the valve centrally over the ports, as shown in Fig. 1, and get it 
equally divided on the rod, so that with the motion of the engine, 
when all is connected, the valve will travel equally to either extreme 
from its central position. Then turn the eccentric forward on the 
shaft, in the direction in which the engine was intended to run, 
until the valve shows the steam port just beginning to open, as in 
Fig 2. If more lead be required. move the eccentric further ahead, 
until the valve opens the port to the amount of lead required. If 
lap be necessary move the eccentric back the required distance, when 
it will be found that the valve and ports have been laid vut accord- 
ing to the proportion given under head of slide valves; the engine 
will work well. 

All valves of steam-engines, whether slide, conical, or vibratory, 
are set in precisely the same way, as the crank must occupy the 

same position when the steam and exhaust valves commence 
141 to open, regardless of the design and construction of the 
engine or valves. 

Q. I ask you if that is the rule universally followed by steam 
engineers as laid down in setting slide valves, setting the gears, ec- 
centrics, and so forth, of slide v: alves ? 
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A. Yes, sir; it is. 

Q. ‘To what extent would that be modified by the shifting link 
for reversing ? 

A. The valve is operative by two eccentrics and, therefore, by two 
nearly conflicting motions, which renders the operation of setting 
the valves somewhat complex, and, as heretofore stated, a matter of 
experiment than it does a single eccentric and slide valve. 

Q. Would there be any change in the principle? 

A. No, sir; not any. 

. Would you simply have to take and set the valve and experi- 
ment until you got the valve in the right place? 

A. Yes, sir; every time. 

(. Calling your attention to the second paragraph on page 133, 
commencing with “all valves of steam-engines, whether sliding 
ralves, and so forth,” | ask you whether that would apply to your 
device as well as those described here? 

The following is the extract shown to the witness: 

“All valves of steam-engines, whether slide, conical, or vibratory, 
are set in precisely the same way, as the crank must occupy the 
same positions when the steam and exhaust valves commence to 
open, regardless of the desigu or construction of the engine or 
valves.” ' 

A. Yes, sir; it does. 
142 Q. Could a person skilled in steam enineering take your 
patent and understand how to set the positions of the wheels 
with reference to the valve from their knowledge of the mode of 
setting the valve? | 

A. Yes, sir; I think they would; in fact, I know they would. I 
know that some persons can, because they have without instructions 
from us set the valve from their knowledge of valves generally. 

Q. There is no difference in the principle? 

A. No difference in the principle. 


Redirect examination : 

(). Your criticism of “ Exhibit VI,” other than the criticism as to 
the movable wheel passing an equal distance above and below, is 
that the valve is not set properly, is it not, and not that it is nota 
correct model of your device? 

A. I don’t say it is a correct model; it has an appearance of 
being, with some omissions, a tolerably correct model of my device. 

Mr. Parker: You mean to say the adjustments are not correct? 

A. The adjustments are not correct. 

Mr. Burton: The criticism is confined mainly to the valve set- 
tings? 

A. Yes, sir. 

Q. That includes setting the wheels in proper positions and every- 
thing of that kind, does it not? 

A. Te, aT. 

It is stipulation between the parties that the signature of the wit- 
ness shall be waived to this deposition. 
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143 D. Farranp Henry, a witness produced on behalf of the 
complainants, being first duly sworn, testified as follows, to 
wit : 


xamined by Mr. PARKER: 


1 Q. What is your name, age, residence, and occupation ? 

A. D. Farrand Henry; Detroit; my age is 49,and I am a civil 
and mechanical engineer. 

2 Q. Will you state, as briefly as may be, your experience in me- 
chanical matters, commencing with the earliest point when you had 
any experience or study of the same down to the present time? 

A. I have given considerable aitention to that matter. I have 
given expert testimony regarding engineering in several patent- 
right cases, and I have had more or less to do with machinery for 
the past twenty years. 

3 Q. What has been your knowledge and experience with steam 
engineering, steam-engines, and machinery ‘ t 

A. Theoritically I have studied the subject considerably. 

4Q. For how long a time? 

A. Probably off and on for the past twenty — or more. 

5 Q. Will you state whether or not you are acquainted with me- 
chanical drawing ? 

A. Yes, sil 

6 Q. So vou are able to understand the operation of machinery 
from drawings? 

A. Yes, sir; I think I ean read a drawing fairly. 

7Q. I call your attention to Complainants’ “ Exhibit A,” and ask 
you to look at the drawings and specifications of the same 
144 and state whether or not you are able to understand from 
the drawings and specifications the mechanism deseribed and 

its mode of operation. 

A. Yes, sir; I think from that drawing and those specifications 
I could understand the mechanism and the mode of operation of 
that machine. 

8 Q. Have you examined it before to-day ? 

A. Yes, sir. 

979 I will now call your attention to complainants’ model, “ Ex- 
hibit X,” and ask you if you understand the device which that 
model represents and its operation ? 

A. Yes, sir; I have looked at this model before. 

10 Q. Will you state how much attention you have given to that 
device and the devices described by “ Exhibit A?” 

A. I have looked it over and studied it considerably. I was 
rather interested in the device when I first saw it, and made some- 
what of a study of it at that time on that account. 

11 Q. I now call your attention to Defendant’s “ Exhibit J. M. B. 
1,” commonly known as the English Asquith patent, and I will ask 
you if you have examined that and if you understand its mode of 
operation ; you may state generally. (Handing “ Exhibit J. M. B.” 
to the witness. 
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A. Yes, sir; I have looked over this patent and Ff think I under- 
stand the idea and operation of the machine. 

12 Q. I now call your attention to the Stipulation Exhibit No. 2, 
commonly known as the English letters patent granted to James 

Farrabee, and ask you if you have examined the specifications 
145 and drawings of that patent and if you understand the same 
(handing the stipulation to the witness). 

A. Yes, of. 

13 Q. I call your attention particularly to figures one and two. 

A. Yes, sir; | have looked it over especially with regard to the 
valve device. 

14 Q. I call vour attention to Defendant's Stipulation Exhibit 8, 
known as the Shaw English patent, and will ask you if you have 
examined the specifications and drawings of the same, and if you 
understand its operation and principle (showing the paper to the 
witness). 

A. Yes, sir; I have looked over this patent and think I under- 
stand it. 

15 Q. I now eall your attention to Defendant’s Stipulation Exhibit 
4, known as the English patent to Charles Sell on marine engines 
and ask you if you have examined the specifications and so much 
of the drawings as refer to the valve gear marked here as figure 7 ; 
I ask you especially with reference-to figure 7 (handing the paper to 
the witness); and I will also ask you in the same connection if you 
have examined locomotive engines with reference to the use of the 
Marsh device thereon. | 

A. Yes, sir; in a rapid manner and as much as [ had time to do. 

16 Q. Will you state whether that examination was made espe- 
cially with reference to that? 

A. It was especially made with reference to that. 

17 Q. [I will ask you if you have read the testimony of James 

Blanchard taken on the part of the defendant. 
146 A. | looked over that testimony of Mr. Blanchard. 
18 Q. And also the testimony of Theodore Berg—two wit- 
nesses whose depositions were taken in Washington ? 

A. I do not remember Mr. Berg. 

19 Q. I will now eall your. attention especially to the Farrabee 
device or stipulation 2 in connection with the Plaintiffs “ Exhibit 
A” and the model “ Exhibit X,” and I will ask you first to give a 
brief description of the essential points as you understand them in 
the Complainants’ “ Exhibit A” and the model “ Exhibit X.” 

A. As I understand this model “ Exhibit X,” it is intended as a 
reversing device, it being so arranged that the gear wheel on the 
main shaft and a gear wheel of the same size meshing into it, that 
when itis brought up toa certain point at which it is properly 
stopped the lap and lead of the slide valve are in their proper posi- 
tions of adjustment for the running of the engine in the direct ; 
then when the motion of this loose pinion, as you may call it—this 
pinion that is set apart from the shaft—has broughtit to this portion 
of its are in which it moves it will be naturally at the exact dis- 
tance from the center, from a line joining: the center of the shaft 
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and the center of the slide valve, equal to the distance it was from 
it in the opposite direction before. The valve will then be so ar- 
ranged, as to the ports, that the motion of the engine will be reversed, 
and it will run in opposite direction from which it was running be- 

fore; then in the center—on the central line between these 
147 =two points—the engine would be stopped,as it could not take 

steam, except on one side; one of the ports would be closed. 

20 Q. I will ask vou to state right there in that connection why the 
auxiliary wheel or the wheel carrying the valve rod must move to an 
exact corresponding distance above or below from its corresponding 
point or line running from the center of the main shaft or valve 
in order that the engine may run in the opposite direction, calling 
especial attention to the effect upon the valve. 

A. When it has moved exactly to the opposite point of the arc— 
that is, the same distance on each side of the central line—the posi- 
tion of the valve is the same, with the exception of the opposite 
port being opened from what it is when on the first point, and there- 
fore the action of the steam on the piston is exactly the same as it 
was at the previous time—if it does not go tothe dead point; as a 
matter of course, the position of the valve is relatively different. 

21 Q. What can you say with reference to the effect upon the lap 
and lead of the valve ? 

A. Well, of course that is practically the position of the valve in 
respect to its ports. If the valve is moved by this eccentric, by this 
auxiliary wheel acting on an eccentric, if the valve is moved over 
exactly the same space it moves in making this distance here, of 
course the lap and lead would be exactly the s same on the reverse 
motion of the engine. 

22 Q. What necessity is there for the lap and lead being the same 
in the reverse of the engine than it would be if it were run ahead ? 

A. The lap and lead are set in an engine according to the 
148 __ best running of that engine, whatever it nay be, and it should 
be, of course, the same on the reverse as on the direct motion. 

23 Q. Will you state whether or not it would be possible, prac- 
tically speaking or mechanically speaking, to have more han two 
points in the Marsh reversing gear at which the machine could be 
operated ahead and reversed in the position of the auxiliary or valve 
gear wheel ? 

A. No; I don't think soe, but two points, those two points being 
the place where that valve wiil have its direct motion and have its 
pies erse action. 

3Q. The two points then would depend on the adjustment of 
P valve ? 

A. Yes, sir. 

25 Q. As I understand you, there can be but the two points? 

A. I don’t see there is any possibility of having except the two 
points. 

26 Q. Will you state, then, what your opinion is with reference to 
any possibility of its being rariable at either side of the center line? 

A. I do not think you could make a variable valve at all of that 


arrangement. 
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27 Q. You spoke about the valves allowing steam to be taken on 
one end only while the auxiliary wheel is on the center line; will 
you explain why that is? 

A. On account of the motion of the eccentric, it being then at a 
position where it will overthrow at one end—that is, the valve will 
overthrow at one end of valve chest and will not allow the port on 
that side to open. : 

28 Q. And conversely keep the port on the opposite side 

open? 
149 A. Keep the port on the other side open all the time. 

29 Q. If we place the valve gear in a position, when the 
engine is running forward, so that it will allow the lap and lead to 
be correct, and we then move it from that position down towards the 
center or towards the center line, we have this motion; now, what 
is the effect upon the lap and lead of the valve and why is that effect 
produced ? 

A. The effect, of course, on the lap and lead is just proportional 
to the downthrow of this wheel, this eccentric being so arranged 
that it will overthrow on the central motion. ‘Then, as a matter of 
course, at any portion of the motion between the two outside points 
of its course it will be proportional to the difference between that 
and this. 

30 Q. As Ll understand yow it would be a proportional overthrow? 
A. Yes, sir; it would be proportional to that. 

31 Q. Would the valve then travel between the same limits that 
would when properly set? 

A. No,sir; it would not. 

32 Q. If, then, the device was a variable device—that is to say, if 
the motion of the auxiliary wheel in rotating about the wheel on 
the main shaft could be made variable, what effect would that 
variable motion have upon the lap and lead of the valve? 

A. It would be very difficult without diagrams to say exactly 
what that effect would be, but it would certainly change the lap and 
lead entirely, | think. It would not be the same on the two sides of 
the ports. 

33 Q. That is to say, if the motion of the auxiliary wheel 
150 or valve wheel upon the shaft was variable from fixed points, 

the lap and lead would be variable, correspondingly, as I un- 
derstand it ? 

A. Yes, sir. 

3d4 Q. What would be the effect upon the action of an engine the 
valve of which is operated by the Marsh device, provided there was 
a continual variation of the two wheels in respect to the other? 
State whether or not it would be practicable or impracticable. 

A. Well, it would work, perhaps. Up to a certain point it would 
work, but there is a point at the center there where the overthrow 
is so much that the engine would stop; but in between there would 
be certain points where it might possibly work, but it would bea 
very jerky motion. 

30 Q. State whether that would be a practical device in an en- 
gine. 
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A. No; it would not. : 

36 Q. Now, I call your attention to the Ferrabee patentagain. I 
will ask you to describe what you find there as to the mechanism 
and principle of operation of that device. 

A. In the Ferrabee device we have on the main shaft a gear 
wheel and on the auxiliary shaft another gear wheel gearing into 
the first—meshing with it—the second wheel being of a less size 
(half the size, I think, is given in the specifications). On this 
second wheel is a wrist pin eccentric to the center, to which 1s at- 
tached an auxiliary valve rod. This valve rod works by a flat slide 
valve to and fro past a single port in the top of the ordinary valve 
chest, so that as the wheel on the main shaft turns it revolves the 

smaller gear wheel, being half the size of the wheel on the 
151 — shaft, as twice its own velocity and actuates the valve rod, so 

that the port in this auxiliary valve chamber is opened and 
closed twice in each revolution of the main shaft, and therefore 
twice in the motion of the main valve, letting the steam into the 
main valve chest at each end of the stroke. 

37 Q. To correspond with that stroke? 

A. Corresponding with that stroke. 

38 Q. Will you state whether or not you find any elements of vari- 
ability in the motion of that valve. 

A. The auxiliary gear wheel is mounted upon a movable arm so 
it can be placed at any point between the central line and some 
point below the center; this would give a variability in the stroke 
in such a manner that it would move the auxiliary valve further 
from or nearer to the main shaft, opening more or less the port into 
the cylinder, sooner or later, in regard to the position of the main 
valve. 

39 Q. What is that device intended to operate for ? 

A. It is intended, apparently, and by the specifications it is shown 
to be for a cut-off. 

40 Q. Variable or fixed ? 

A. A variable cut-off. 

41 Q. How is the variability of the opening and closing of the port 
in the upper steam chest controlled ? 

A. It is controlled by the motion of the lever arm carrying the 
auxiliary gear wheel, which carries the wrist pin actuating the valves 
in the upper steam chest. 

42 Q: What renders variable the movement of that arm; do you 

find any device there to do that? | 
152 A. There is a notched sector upon which the arm moves 
and in which a key slips at certain notched points. 

43 Q. Do you find any other device for rendering it variable ? 

A. It is said to be attached to a governor. 

44 Q. What is the effect of the governor upon the arm or upon the 
mechanism to produce the variability as described in the patent and 
shown by the drawings ? 

. A. The governor on the rising and falling of its central shaft by 
the motion of the balls will raise and lower the arm carrying the 
auxiliary gear wheel, and thus change the opening of the port in the 
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auxiliary valve chamber more or less early as regards the motion of 
the main valve itself. 

45 Q. Referring to fig. 1 of the drawing of Ferrabee’s patent I will 
ask you if the governor could operate to render the arm movable 
which carries the pinion C if the arm I is rigidly locked in the sector 
K ? 

A. No, sir; the governor would not move the arm at ail if it was 
locked there. 

46 Q. Then would it be a variable cut-off? 

A. No, sir; not in that case. 

47 Q. In order, then, to make it a variable cut-off and govern the 
operation, will you state what your conclusions are with reference to 
arm I being locked in sector K or being left unlocked ? 

A. It could be locked, certainly ; it must be unlocked to make the 
governor available at all, because the governor could not open the 
lock. 

48 Q. You find no provision for that? 

A. No, sir. 
153 49 Q. Do you find any provision, and, if so, state what, 
either in the drawings or specifications, whereby the arm I 
moves beyond the center shaft E—or rather moves beyond the cen- 
tral jine drawn through the shaft E and the upper steam chest or 
valve? . 

A. Not to any extent. It may possibly just pass it, according to 
the last key placed on the sector. 

50 Q. You do not understand from the specification and drawings 
that it was intended to pass it? 

A. No, sir: I do not think it. 

51 Q. If I understand you it would be simply because the draw- 
ing happened to be drawn so? 

A. Yes,sir; so far as the cut-off is concerned there is no particular 
reason why it should pass it, because the utmost cut-off would come 
when the arm was on the direction toward the valve chest—that ts, 
when the line between the valve chest and crank shaft passed 
through the center of this auxiliary wheel. 

52 Q. Wheel C? 

A. C, and to either side of that; whether up or down you would 
have a lessening of the throw of the cut-off. 

53 Q. Then if it was thrown beyond the center it would be undo- 
ing the very work it was intended to do in passing by the center? 

A. Certainly; it would be just reversing the motion exactly. 

54 Q. Suppose the upper valve chest, in which is supposed to be 
located this cut-off valve described in this patent, had two openings 
in the seat of that valve in the main steam chest, and this wheel C 
was enlarged so as to be of the same diameter as the wheel C upon 

the main shaft, and was located with reference to the arm 
154 and wheel C, and also operated by the governor as the wheel 

C is operated, what, in your opinion, would be the practica- 
bility of such a device? 

A. I don’t think that machine would work with two openings and 
Wheels of the same size. If it was so it don’t seem to me the in- 
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ventor in the first place would make the wheel half the size. He 
would have made the valve double the travel of the first valve. It 
is introducing an element of work and an element of speed there 
which is detrimental, anyway. With the two openings I do not see 
any way-—of course, a person might by working at the drawings, 
but I cannot appreciate how it could be that you would get a cut-off 
by changing the position of the auxiliary wheel C if that auxiliary 
wheel was of the same size as that wheel on the shaft. 

53d Q. What would you say, then, as to its practicability ? 

A. I do not think it would be practicable in that case. 

56 Q. .You have read the specifications and looked at this drawing, 
suppose, carefully ? 

A. Yes, sir. 

o7 Q. Will you state whether or not you find any indication or 
hint of the wheel C being increased to twice its present diameter ? 

A. I do not remember anything of that at all. : 

98 Q. And the operation of a sliding valve over two ports ” 

A. No. 

59 Q. Will you state whether you find any hint, and, if so, please 
state what and wherein, assuming that the wheel C is increased to 

the same diameter and the valve is operating over two ports— 
155 whether the throw of the arm upon the wheel C as journaled 

is limited to two points which shall exactly reverse the motion 
of the valve. 

A. No; I don’t remember anything of that kind in this. patent 

at all. : 
60 Q. What can you say, then, if a mechanic skilled in steam 
engineering had this patent before him as to whether or not from 
his knowledge he could construct such a device—from his knowledge 
or mechanical skill alone? 

A. No; I do not think he could. Your question isa very difficult 
question to answer, but as a matter of course the question of inten- 
tion comes in as to the changing of certain parts, and it would 
seem to me in a case of this kind that it was really a stepping in of 
invention and not his mere knowledge he had at the time that 
would give him the step forward or the step otherwise—the step to 
make one machine from the other. 

61 Q. I will put the question in a different form. In the first 
place I will ask you if it is obvious, taking the patents as they read 
and the drawings as they show the device, that a wheel of equal 
diameter could be used to operate a slide valve at all having two 
port openings—I will ask you if that is obvious? 

A. No; that is not obvious, certainly. 

62 Q. In other words, would a mechanic be able to do that from a 
description given in a patent alone? 

A. No, sir. - 

63 Q. Assuming that to be done, is it obvious that he ean by this 
device or by any auxiliary dependencies that may be attached to it 

produce by the motion of wheel C, if changed to the same 
1566 diameter as the wheel G, between two fixed points, correspond- 
ing with the reverse motion of the valve, the motion of the 
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valve and produce a reversing gear, assuming, as I said before, that 
the size of the wheel was increased to the same diameter * 

A. No; I don’t think it is obvious, because it is then changing 
from one valve rod to the other. It is dropping the auxiliary valve. 

64 Q. Is it obvious from what is shown in this device that a re- 
versing gear should be constructed having similar elements, but 
varying their arrangethent, based upon the fact that two fixed points 
could be found within which the wheel G.could be operated when 
enlarged to the same diameter as the wheel G, and that the dis- 
tance between these two fixed points when the wheel C is rotated 
upon the wheel C should exactly correspond with the reversal of the 
reciprocations of the valve ? 

A. That is rather an involved question. 


(Juestion read to the witness. 


A. Well, I should rather say no. 

65 Q. If I have understood your testimony, the Marsh device nee- 
essarily involves as its principle of operation the operating of the 
auxiliary wheel, carrying the wrist pin and valve rod attached, in 
order to operate the engine and to reverse its operation, and it must 
be located at two fixed points, one above and the other below the 
center line ? 

A. Yes, sir. 

66 Q. Now, assuming the wheel on the main shaft to be rigid, as 
it certainly is, in connection with the main shaft, as I understand 
you? 

A. Yes, sir. 

67 Q. When the arm is rotated about the main shaft car- 
rving the auxiliary wheel is it obvious that the rotation of 
the auxiliary wheel upon the main wheel between those two points 
must correspond with the distance between the points so as to ex- 
actly reverse the reciprocations of the valve and engine? 

A. I don’t think it obvious, at any rate. 

68 Q. Do you find any hint or anything in the Farrabee device 
which would render that obvious ” 

A. No, Sw 

69 Q. Now, referring to the Asquith patent. Will you please de- 
scribe the principles, construction, and operation, as you understand 
it, of the Asquith patent ? 

A. The Asquith patent appears to consist of a gear wheel keyed 
to the main shaft, and another gear wheel of the same size at a cer- 
tain distance from it on an auxiliary shaft, and between these two 
another gear wheel meshing with both of them, movable in a frame 
in a vertical direction, or at least perpendicular to the lines joining 
the two shafts of the larger wheels. The auxiliary wheel carries a 
wrist pin to which is attached a valve rod, and this wrist pin, of 
course, is set in motion and made to move around the center shaft 
in the same direction as the shaft is moving by means of an inter- 
mediate, idler wheel. The position of this wrist pin or eccentric, 
as regards the main shaft, can be changed by the motion up or 
down past the center line between the two shafts of the intermediate 
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wheel, in this way varying the cut-off valve attached to the rod 
before spoken of, and the frame carrying this idler wheel is said to 
be actuated by a governor. 


158 70 Q. That is not shown in the drawings? 


A. That is not shown in the drawings. 

71 Q. You understand by a governor a device which operates 
variably ? 

A. Yes, sir; according to the speed of engine or of the main shaft 
of the engine. 

72 Q. That is, that the cut-off device described in the Asquith 
patent would be operated variably oyn means of the governor to vary 
the speed of the engine? 

A. Yes, sir. 

73 Q. Do you find from the description and drawings whether or 
not the wheel to which the valve rod is attached in the Asquith de- 
vice is fixed or movable in its bearings ? 

A. By the drawings it is shown to be keyed to the shaft, but the 
bearings are not particularly shown. 

74 Q. Will you state whether or not you find the wheel to which 
the valve rod is attached movable or fixed in relation to the main 
shaft ? 

A. I should judge from what drawings we have here that it was 
fixed. 

75 Q. Do you find any description of any mechanism by which 
it can be moved with reference to the main shaft ? 

A. I don’t remember anything of that kind at all. 

76 Q. Teall your attention toa little paragraph of the Asquith 
patent which reads as follows: “The raising or lowering of the 
toothed wheel E which carries the crank pin, stud, or cam will have 

the same regulating power if connected directly to the gov- 
159 ~—s ernor, and without any intermediate toothed wheel or pinion.’ 

Now, T will ask you to explain, as far as you can, the mechan- 
ism involved in that eh: ange of construction. 

A. In order to give any motion to that wheel of any account 
there would have to be one of two things—either the gear teeth 
would have to be made very long or it would have to move ina 
curved direction, because as soon as it moved a short distance the 
gear teeth would unmesh, if it moves vertically, as the small idler 
wheel is moved. 

(7 Q. Then I will ask you whether, if the mechanism was fol- 
lowed as described, the device would be practicable, provided the 
wheel E was put in the place of wheel G and the necessary changes 
made in it to agree with the specifications as to its diameter ? 


Objected to because the question supposes something not shown 
by the drawings or specifications. 7 


A. No, i I don’t think it would. 

78 Q. Now, go back a little. In order to make it a variable cut- 
off will you state whether or not, in your opinion, it is essential that 
the wheel, when the idler wheel is rotated, shall move to an equal 
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distanee each side of a center line in order to make a variable cut- 
off ? 

A. No. 

79 Q. If-the cut-off is a cut-off operating two valve ports, with the 
wheel of the same diameter as the main shaft, will you state whether 
or not, in your opinion, it could be made practicable as a variable 
cut-off at all? 

A. Do you mean in this device here? 

80 Q. In the Asquith device. 
160 A. Supposing the wheel E took the place of wheel G? 
81 Q. Yes, sir; it is the same old problem as in the Ferra- 
bee device. — 

A. I don’t think it would be practicable. 

82 Q. If the idler wheel is omitted and the wheel E is placed in 
the place of it,and is of the same diameter as the wheel on the main 
shaft, will you state whether or not it would be practicable to operate 
the device as a variable cut-off, with only one port opening like that 
described in the Ferrabee device? 

A. That is, supposing that this is an auxiliary valve? 

83 Q. Yes, sir; suppose it is the valve described by the patent? 

Objection 82 read to the witness. 


A. I doubt it, though the question. could hardly be answered with- 
out drawings to show the position of the valve. 

84 Q. Taking the Asquith device with that modification as de- 
scribed in that paragraph, will you state whether, in your opinion, 
it is obvious that the reverse gearing like that described in Marsh’s 
patent could be constructed ? 


Objected to. The question asked the witness is a question to be 
decided by the court. It is a matter of opinion and not testimony. 


A. No; I don’t think it would be obvious. 

85 Q. Do you find anything in the Asquith patent that indicates 
two points, one of which shall be the reverse of the other, from 

which the valve can be operated and by which the valve 
161 can be changed by changing from one point to the other 
point of the auxiliary wheel? 

A. The question is a little involved, but, as I understand it, I will 
answer no. | 

86 Q. How isa locomotive constructed, with reference to the frame 
and running gear, and.] call your attention especially to whether or 
not there are springs? 

A. The frame of a locomotive is supported above the axles, bear- 
ing upon the axles by means of springs and equalizing bars, and the 
running gear is carried on the frame. As a matter of course, the 
crank shaft is the axle of the main driving wheel; therefore the two 
are operated and kept apart by the springs which, under the motion 
aud the weight of the engine on the road, are, of course, yielding 
more or less. 

87 Q. Will you state whether or not that is universally so in the 
construction of locomotives ? 
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Objected to as immaterial to the issue in this case and entirely 
foreign to the case. 


A. It is, so far as I know. 

88 Q. You are acquainted with the general form of construction 
of the eight-wheel locomotive, are you not? 

A. Yes, sir. 

89 Q. Is that the case with all of those? 

A. Yes, sir. 


Mr. Burton: | will enter a general objection to all the testimony 
of this nature and not make a special objection to every question. 

Mr. Parker: You can consider the objection as general to all 
that class of testimony. 


90 Q. In adapting the Marsh reversing gear to a locomotive 
162. by means of a spur wheel attached to the main driving shaft 
of the engine and geared into a wheel of equal diameter at- 
tached to an arm operating around the main driving shaft, but 
moving, with reference thereto, by means of the ordinary lever at- 
tachments to the frame of the engine for the purpose of reversing, 
what can you say as to whether or not such an arrangement could 
be practically operated ? 

A. | hardly think it could be practically operated. The constant 
motion of the frame of the engine in relation to the wheels would 
result in the main driving shaft being constantly in motion, which 
would change the positions of the valves and would be giving the 
steam a jumping motion all the time in the cylinder. 

91 Q. And why would that be the case? 

A. Because the frame being set upon springs would be moving up 
and down. The frame would move at least an inch on each side of 
any center point. 

92 Q. That is, it would have a range of two inches ? 

A. A range of two inches and that, of course, would have its 
direct effect upon the rocker frame to which this wheel would be 
attached, and therefore the auxiliary wheel would be continually 
moving upon the main wheel attached to the crank shaft of the lo- 
comotive, and in that way it would be continually changing the lead 
of the valve and doing it in a very bad manner. 

93 Q. What would be vour opinion as to that being a proper de- 
vice to operate upon a locomotive, generally ? 

A. I don’t think it could be done without some very great 

changes. 
163 94 Q. In connection with your answers which you have 

already given will you just explain the parts by means of 
letters in this drawing on page 372, edition of 1879, of Thurston’s 
Growth of the Steam Engine (and we will consider the page in evi- 
dence as a part of the testimony). Just show, first, where the main 
driving axle is and where the apparatus in the Marsh device would 
have to be placed, and where the springs would be or ought to be 
behind the boiler, and where the steam chest is and the valve and 
the rocker arm, &c. 
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A. The main gear wheel of the device would be solidly connected 
with the crank shaft F. The auxiliary wheel is attached to an arm 
fastened to the same crank shaft F and also to the rocker arm V. 
This rocker arm can be moved, raising or lowering it by ineans of 
the lever X in the cab. 

95 Q. Will you explain where the valve is in the engine? Give 
it its appropriate letter; and also the steam chest. 

A. To the wrist pin in the auxiliary wheel would be attached the 
valve rod U actuating the valve T. 

96 Q. From what point would the arm carrying the auxiliary 
valve wheel be operated, as you understand it ? 

A. It would be operated by a lever in the cab. 

97 Q. There is a quadrant there with notches, is there ? 

A. Yes, sir. 

98 Q. Is that a fixed point with reference to the frame of the en- 
gine ? 

A. Yes, sir. 
164 99 Q. Is the axle of the main driving wheel a fixed point 
with reference to the engine? 

A. No, sir. 

100 Q. And, if | understand you, the main axle, as compared with 
the motion of the frame, would: be continually disarranged—the 
auxiliary wheel, and consequently the valve ? 

A. Yes, sir. 

101 Q. Is the spring shown in this drawing on page 372? 

A. The equalizing beams appear to be shown, but the springs are 
behind the wheels in the drawing, apparently. 


Cross-examined by Mr. MAHAN: 


1C.Q. Will you please examine the claim of Complainant’s 
“ Exhibit A” and state what elements you find therein recited ? 

A. It is the combination of the driving shaft of an engine and the 
valve rod, two intergearing cog-wheels of equal diameter, one of 
which is fixed on the driving shaft and the other having a wrist pin 
to which the valve rod is attached, this being able to reciprocate the 
valve and operate to reverse the engine also. 

2 C.Q. There is no particular valve shown or described in the 
drawing, is there? 

A. No particular valve ; no, sir. 

3 C.Q. It simply shows the valve rod may be connected with the 
valve? 

A. Yes, sir. 

4C.Q. Now, examine Defendant’s Stipulation Exhibit 
165 No. 2, figure 2, and please state whether or not you find the 
same elements shown there, and, if not, point out the differ- 

ence. 

A. In the first place the difference, so far as the drawing shows, is 
the cog-wheels, which are not of the same diameter—equal diameter, 
and in the second place it seems to be an auxiliary valve rod and not 
the valve rod of the engine which is actuated. 
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5 C. Q. The main device, the gear wheels, and the manner of con- 
necting the main wheel to the engine shaft, and also the frame car- 
rying the second gear wheel, as also the lever for moving this second 
wheel around the main shaft, is identical, is it not? 

A. It seems to be the same general form—the same general plan. 

6 C. Q. Then, so far as the frame-work is concerned, it is nearly 
identical, is it not—the frame that carries the wheel ? 

A. Probably practically it is the same—that is, you can hardly 
carry a wheel of that kind on a frame; it would be very difficult to 
do it otherwise. 

7 C.Q: In both of those devices a slide valve is operated-and they 
both move by a slide valve? 

A. Yes, sir. 

8 C.Q. Does not that construction of valves shown in this case 
apparently necessitate a pinion of half that diameter on one of the 
shafts ? 

A. In the Ferrabee patent I think it does. I think that is his in- 
vention—the wheel of half the diameter. 

9 C.Q. He shows two methods of operating that—one by hand 
and the other by a governor? 

A. Yes, sir. 
166 10 C.Q. And do you think it would require any particular 
mechanical talent to take that device and make it a reversing 
device, knowing that a slide valve was to be used ? 

A. Yes, sir; | consider the passing from an auxiliary valve toa 
sliding valve would be an invention. 

11 C. Q. Does Mr. Marsh, in his case, show anything of that kind 
or claim anything as to the difference in the valves? Is it not the 
difference in the construction of the gear wheels, &c.? 

A. He speaks simply of the valve, meaning, of course, the valve 
of the engine. He does not speak of an auxiliary valve. 

12 C.Q. So far as his device is concerned and is shown and 
claimed, it is nothing more than is shown there, is it ? 

A. No; this is attached to the auxiliary valve and it is a wheel 
half the size. 

13 C. Q. But he does not show any valve arrangement in his? 

A. Nothing, only as he speaks of the valve. 

14 C. Q. You could not tell what he intended to attach it to? 

A. Nothing, only from that point—* the valve.” 

15 C. Q. You might call the other the valve, might you not? 

A. No; one is the valve, the other is an auxiliary valve. I would 
look at it in that way. 

16 C. Q. Please examine the Asquith patent in connection with 
the clause referred to, in which he states he could dispense with the 
intermediate pinion, and state what you would most likely do as a 

mechanic to make that device operate, whether you would 
167 move the second pinion or move the wrist pin around the 

shaft or increase the size of the teeth. As a mechanic, what 
would you do under the circumstances, having a description before 
you? | | 

A. I would have to increase the size of the teeth under that de- 
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scription; that would be the only way I could do it, because the 
frame is supposed to be-attached and is moving in a vertical diree- 
tion, and therefore | should have to increase the size of the teeth. 

17 ©. Q. You would have to increase the size of the teeth enough 
so as to make it reverse? 

A. Possibly; I could not answer that positively without having 
the drawings—not answer just what I could do. It would be making 
the teeth very long, slender, and slim. 

18 C.Q. But you could do it? 

A. Possibly; [ could not say positively without the drawings to 
know how it would look. 

19 C.Q. In the Asquith device you find two wheels of equal 
diameter ? 

A. Yes, sir. 

20 C. Q. One around the main shaft and keyed to it? 

A. Yes, sir. 

21 C.Q. One carrying the wrist pin to which the valve is con- 
nected ? 

A. Yes, sir. 

22 C. Q. Do you find from that what kind of a valve it is intended 
to operate 

A. Ido. He says an auxiliary valve. 

23 C.Q. Taking the Asquith device and dispensing with the inter- 

mediate wheel, could not the governor be so connected with 
168 the wheel that carries the wrist pin as to move ina circle 
around the main shaft as a center? 


Objected to as incompetent and immaterial, because the question 
varies the form of construction shown in the device claimed to an- 
ticipate the Marsh patent. ‘ 


24 C. Q. I suppose that the same might be made to move in a 
circle without very much difficulty ? 

A. You could run that around on a curve, | suppose. 

25 C. Q. It would be easier to do that than to make the teeth 
longer, would it not; that would be the first idea suggested to a me- 
chanic, to move it around ? 

A. No; the first suggestion to a mechanic would be to lengthen 
the teeth; then he would see if he could move it around. I sup- 
pose it would be possible to get that frame so running in curved 
bearings that you could meve it around. 


The examination was then adjourned till 2 p. m. 


OcroBER 3lst—two o'clock p. m. 


At this hearing Mr. R. A. Parker appeared on behalf of the com- 
plainant and Mr. Charles Burton and Mr. Mahan for the de 
fendants. 
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The cross-examination of the witness D. F. Henry was then re- 
sumed by Mr. Manan: 

26 C.Q. I will ask you in relation to the Marsh device what 
change, if any, would be necessary to convert the device shown In 
Complainant’s “ Exhibit A” into a cut-off? 

A. Well, as attached to the valve rod, we could not make a cut- 

off of it; there could be no possibility of doing it, as I see. 
169 27 C. Q. If the valve rod was a cut-off valve would any 
change there be necessary ? 

A. In the first place, with two equal-sized wheels, I should think 
the valve would not probably work. I would not say directly that 
it would not, but it does look like it. 

28 C.Q. Can you give me the reason why ? : 

A. Because your two openings in the auxiliary valve would prob- 
ably be so that the valve would take steam twice, cover and uncover 
at the wrong time, for the taking of steam in the other valve. It 
might be arranged so as to be correct for at least two points, but 
when you came to the point between those two, intermediate be- 
tween those two, there would be an overthrow of that valve, and I 
do not think the ports could be made so as to make it possible — the 
valve would work properly. 

29 C.Q. Do you think you could use that in connection with a 
valve as shown in the Ferrabee device? 

A. With a single opening and half-sized pinion? With a single 
opening and the same sized wheels, do you mean, on it? 

30 C. Q. Yes, sir. 

A. No; it could not, because you then only have your valve open 
during one direction of the stroke of the piston. 

31 C. Q. Does the Asquith device state anything in relation to 
one opening of the valve or two? 

A. | don’t remember anything in the Asquith patent about the 
valve. There is nothing in the drawing about the valve; that is a 
little unfortunate, because it would be good to see just what that 

valve is. 
170 32 C. Q. In either device, in the Marsh or in the Asquith, 
is any particular construction of valve described so you could 
tell what kind ofa valve they do use, with certainty ? 

A. In the Marsh device it says the valve. In the Asquith device 
it says the extension or cut-off: valve, which, of course, is not the 
ordinary valve. : 

30 C. Q. It might have two openings ? 

A. Of course it might have two openings; it probably does have 
two openings, because these two lines are of the same size. 


Cross-examined by Mr. Burton : 


34 C. Q. Calling your attention to the Asquith patent. In the 
auxiliary wheel F how is the valve stem attached to the wheel ? 

A. According to the drawing, by a wrist pin. 

35 C. Q. Is not the wrist pin attached to a block sliding in a radial 
slot in the wheel ? | 
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A. I never could make out what those two lines are there (refer- 
ring to the drawing); I could not understand at all what was meant 
by that. 

36 C. Q. If that wrist pin F is attached to a block sliding ir a 
radial slot in that wheel would it not allow the governor, when at- 
tached to it, to work ina line perpendicular to a line passing through 
the centre of “A” and the valve seat, although the wheel E might 
move in the segment ofa circle around the main shaft A? 

A. No; the only reason for that radial slot that I can see at the 
present time is for the purpose of adjusting the wrist pin further 

from or nearer to thecentre of the wheel. Now, the wrist 
171 pin must be fastened in that radial slot when the wheel is 

in motion, because otherwise you would lose the whole effect 
of the motion of the sliding valve, because it would just slide back 
and forth in that radial slot and you would have nothing but a cross, 
radial motion. 

37 C. Q. You think it would not move the valve? 

[It would not move the valve. You would only have a cross, 
head motion ; and, therefore, it seems to me that radial slot must be 
simply for adjustment. If that radial slot was only a one-tenth 
portion of the actual overthrow of the eccentric, then you would 
only lose one-tenth of that portion or thereabouts. 

38 C.Q. You said this morning that your knowledge of steam en- 
gines was more theoretical than practical ? 

A. e ¢ es, sir. 

39 C. Q. What practical knowledge have you ever had of them ; 
have you ever built any ? 


A. No. 
40 C. Q. Have you ever run one” 
A. No. 


: C.Q. Have you ever worked about one much ? 
| have been around steam engines a good portion of my days 
aa as an engineer to run an engine, but ooking after them, often 
being in a position where I had to know a good deal about the en- 
gine, as, for instance, when I was connected with the lake survey— 
T was on haus then—and in other cases of that kind, where I would 
have to know considerable about the engine and its workings. 
42 C. Q. Have you ever worked in a machine shop? 
172 A. No; I can’t say that I have ever worked in a machine 
shop, although I have been around superintending the con- 
struction of things in machine shops. 

18 C. Q. Your own devices? 

A. My own and others. 

14 C. Q. Have you ever superintended the construction of a steam 
engine ? 

A. No, sir. 

45 C.Q. Your knowledge, then, of steam engines is based upon 
what information you have got from being around them without 
being employed on them? 

‘rom books and from observation. 
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Redirect examination by Mr. PARKER: 


1 Q. There are some things, perhaps, Mr. Henry, that may be « 
little indistinct in your answers, but if I, understand you—do we 
understand you that the Ferrabee device with the movable pinions 
half the diameter of the wheel on the shaft necessitates one port 
opening for the cut-off valve, or does the one-port opening necessitate 
a wheel of one-half the diameter operating the valve? 

A. Yes, sir; that can be put either way. The one-port opening 
necessitates that sized wheel—that is, half the diameter of the shaft, 
in order to get double the speed of the shaft, and therefore it doubles 
the speed of the motion of the valve. 

2 Q. Do you mean the main valve of the cut-off valve ? 

A. [say you have to have it doubled. 

3 Q. As a cut-off valve it must have double the speed of the 
valve? 

A. Yes, sir; with a single opening. 
173 4 Q. Could you have a cut-off valve operate by that device 
or the Asquith device with a wheel of the same diameter as 
the wheel on the main shaft without having two port holes for 
your cut-off valve ? 

A. No; you have got to have two openings. If your cut-off valve 
travels at the same speed as the main valve it must have an opening 
for each end of its travel. 

5 Q. Corresponding with each end of the main valve? 

A. Corresponding with each end of the main valve. 

6 Q. Now, leaving out of consideration the question as to how the 
respective wheels are moving, whether in the are of a circle or per- 
pendicular straight line, and considering the wheels of the Ferrabee 
device and of the Asquith device to be of the same diameter, would 
there then be any difference in the two devices, in valves, in their 
motions of the principles of their action, both being attached to the 
governor to vary the cut-off? 

A. No; I don’t see anything different. We have not the draw- 
ings of the Asquith device here and we can’t say definitely, but 
for anything the drawings or specifications show it would be the 
same thing. | 

7 Q. The real difference, then, as I understand it, would be, as 
between the Asquith device without the intermediate wheel and the 
Ferrabee device with the wheel increased to the same size as the 
wheel on the main shaft—would be the fact that one wheel moves 
in a perpendicular direction in a straight line and the other in the 
arc of a circle, whose center would be the line of the main 

shaft? 
174 A. I don’t see any other difference ; it would in that case 
be practically the same. 

8 Q. In the Asquith device, I want to call your attention to this 
point. Assuming that the wheel C on the main shaft is at rest and 
the intermediate wheel G is moving in a perpendicular direction up 
or down, a certain definite distance—say one inch, for convenience— 
to what extent will the wheel E, carrying the wrist pin on the 
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counter shaft D, be moved, as compared with the wheel C; will it 
be the same amount of revolution or twice the amount of revolution ? 
[ am ineluding in the question the gearing—as to whether that 
would operate or not. [assume it would. 

A. As a matter of course, the point on wheel G in contact with 
the wheel on the shaft C would be moved one-half as much as the 
point of the wheel in contact with the wheel E. 

9 Q. Would or would not the point of contact of wheel G with 
wheel C act as a fulcrum on the opposite point of the wheel to move 
it twice the distance that the center would move if you move the 
center any given distance? 

A. Yes, sir; undoubtedly. 

10 Q. Then the effect upon wheel E would be double what it 
would be if wheel E was operated in the place of wheel C with the 
same amount of perpendicular motion ? 

A. Yes, sir. 

11 Q. Then it is true, as Asquith says, that the same effect 
could be produced by putting wheel Ein the place of wheel G ? 

A. No; it would be a smaller effect. 
175 12 Q. Would the device be as sensitive ? 
A. Not nearly. 

13 Q. With reference now tothe lap and lead of a valve ; connected 
with wheel E by the wrist pin F in the Asquith device, when wheel 
E is placed and operated in the place of wheel G, what effect, if any, 
would the angular position of the valve rod have upon the valve in 
moving wheel Eup and down in a perpendicular direction? I have 
especial reference to the lap and lead of the valve. 

A. The effect would be small, but still it would be definite, with- 
out any doubt; it would depend entirely upon how the valve was 
made and what its lap and lead was. 

14 Q. And, no matter how the valve was made, the lap and lead 
would be changed, due to that angularity ? 

A. Yes, sir. : 

15 Q. And if you operate wheel E in the place of wheel G, and 
by means of a curvilinear slot you operate it in the are of a circle 
whose center line is the center of the shaft A, what effect would that 
have upon the lap and lead of the valve ? 

A. Your angular position would be about the same, for aught I 
can see now. 

16 Q. Would there be any effect produced upon the valve by 
reason of the curve except the changing of its lap and lead—having 
the same angular effect ? 

A. Yes, sir; probably there would be. 

17 Q. And due to the amount of the—— 

A. The motion of that wrist pin would then be towards or vertical 
through the centre of the shaft in both directions, above and below 

the centre. | 
176 18 Q. Would that change the plane of reciprocation ? 
A. That would change the position of the valve in regard 
to the ports. 
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19 Q. 1f that did operate in a curvilinear slot what effect do you 
think that change in the position of the valve which you have just de- 
scribed would have upon its practical operation as cut-off? I mean 
ralve with two ports. 

A. Well, it is just exactly as I said in regard to the other device. 
20 Q. Do you refer to the Marsh device ? 

A. The Ferrabee device; in making those two wheels the same 
size. Without the drawings and specifications of all those points I 
don’t think it would be possible to say whether it would operate as 
a cut-off or not, because there would be a good many points there, 
it would seem to me, where those two openings would either have to 
be of an inordinate size to allow the passage of the steam at all times 
and in all positions of that wrist pin or they would be closed some- 
times when they should be open; therefore you would not get any 
steam in the cylinder. 

21 Q. Would not the tendency be to close the port unless the wheel 
was at the extremity at one end—to close the port nearest the shaft 
and open the port furthest from it ? 

A. Yes, sir. 

22 Q. When the wheel is placed on the center line would not the 


oe 


« 
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tendency be to close the port furthest from the shaft and open me 


one as ? 
A. Yes, s 
33 @ So the effect would be unequal at the best? 
177 A. Yes, sir. 
24 Q. Could it be made to operate then on each end of the 
piston, do you think? 

A. No; I don’t think it could be made to do that fully. 

25 Q. Would you not be obliged to give wheel E, when placed in 
the position of wheel G in the Asquith device, in order to produce 
the same effect when the pinion is used, twice the motion, either 
curvilinear or perpendicular, that you would have to give the small 
wheel G in order to produce the same effect on the cut-off valve ? 

A. That is, when they are placed the same as they are in the As- 
quith device. 

26 Q. As compared with that, when you place wheel E in the 
place of wheel G? 

A. Yes, sir; it would take double the motion. 

27 Q. If you were obliged to use wheel E in place of wheel G, and 
was s obliged to give it twice the motion perpendicularly or curvi- 
linearly that you do wheel G to produce the same effect, would not 


the substantial double motion more than double the angularity of 


the valve and also the deleterious effect, if used in a curvilinear slot, 
that would be the result if used in the device described and shown 
by the drawing ? 

A. Well, yes; as I understand the question. 

28 Q. If you use the wheel E in the place of wheel G and give it 
its center curvilinear motion is not the deleterious effect upon that 
valve due to that motion rapidly increased in proportion to the 
length of the curve? 

A. Certainly. 
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178 29 Q. In case wheel E was placed in the place of wheel G 

and was operated in curvilinear form, as you have been asked, 
would there be any object in carrying it above or below the center 
line in order to produce the effect of a cut-off there ? 

A. You would have to carry it either below or above. 

30 Q. Suppose you carried it either above or below, was there any 
necessity of carrying it*both above and below ? 

A. No, sir. 

31 Q. Then it comes back substantially to what you said of the 
lerrabee device ? 

A. I think so. : 

32 Q. Does all that give you any hint as to the arrangement 
necessary in order to reverse the engine, that there are two points in 
the curve where a wheel like E may be placed that will correspond 
with each other, and that the distance between those two points 
when rotated will be sufficient to reverse the action of the valve? 

A. I don’t think there is anything we have here that shows that. 

33 Q. If the wrist pin of the Asquith device is arranged so as to 
be variable would that have any effect upon the cut-off “valve, only 
to change its stroke ? 

A. That is all. I do not see anything also in connection with the 
wrist pin, only to change the eccentricity. 

34 Q. Could that be made. variable at any other time than when 
the machine is at rest ? ! 

A. It could be adjusted then, but I don’t see how it could be ad- 

justed when in motion. 
179 35 Q. As a matter of fact vou have given considerable at- 
tention to steam machinery and steam engineering? 

A. Yes, sir; a good portion of my life has been devoted to study 
in that direction. 

36 Q. In regard to the Marsh reversing gear, do you think there 
any doubt as to what valve it is intended to operate with it? 
A. No, sir; I can’t see there is any doubt. ‘ speaks of the v: alve. 
It seems very plain. It speaks of the slide valve of the engine. 

87 Q. What ean you say as to a mechanic's understanding it? 

A. I think there would be no doubt in the mind of any one con- 
versant with engineering. 

38 Q. Do you find any diffieulty in ‘the patent anywhere about 
vetting an understanding of its operation ? 

A. No, sir; I do not see but what it is perfectly plain. 


7 


Recross-examination by Mr. Burton: 

1 C.Q. Referring again to Defendant’s “ Exhibit A,” will you tell 
me where’the two points are at which the wrist-pin wheel is intended 
to raise the wheel operating the machine with reference to the angle 
that a line passing through the center of the wheels would make to 
a ns passing through the shaft to set the slide valve? 

. Evidently this ‘outer line is the line of the sector on which this 
arm be es, and that is stopped at a point here, and also here. 

 Q. As a mechanic, can you not tell us the axact amount of 
ia er through which it must move? 
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180 A. That can be very easily figured from the slide valve. 
3 C. Q. Must it not be exactly 90 degrees? 

A. No; I think not; although I would not say without working 
at that a little to see just what that angle is. 

4 C.Q. In order to reverse the engine the pinion wheel must 
make a complete revolution in addition to the revolution that would 
be caused by the revolution of the engine—it must catch up one step 
on a revolution ? 

A. No; it is not-one complete revolution ; it is the amount of the 
travel of the valve, and I don’t see that that can be a certain fixed 
thing at all. I think, as far as I can see it now before me, that dis- 
tance of motion there of that wrist pin must depend upon the travel 
of the valve. 

oC. Q. That wheel passes over 360 degrees to make a complete 
stroke of the valve, does it not? 

A. Yes, sir. 

6 C. Q. To reverse, the valve must catch up one-half a stroke or 
180 degrees ? 

A. 180 degrees. 

A paper is here shown to the witness and he is asked— 


7 C. Q. Is it not a fact that the pinion wheel must make half a 
revolution in addition to that which it would make from the motion 
communicated to it from the main shaft, and in order to do that 
does it not have to pass through 90 degrees of the are? 

A. I don’t know; I would not want to answer that without figuring 

it. 
18] 8 C. Q. Now, supposing in the Marsh patent the wheel G 
isa distance X above the line passing through the center of 


-C through to the seat of the slide valve, and the device is in opera- 


tion, then in opening and closing the valve, in order to reverse 
wheel C, the wheel must pass the same distance below, must it not? 

A. Yes, sir. 

9 C. Q. Now, suppose it is in operation at distance X above that 
line; suppose in the Asquith patent the intermediate wheel G is 
taken away and the two wheels C and E are brought in juxtaposi- 
tion with the wheel D an angular distance X above the line passing 
through A to the seat of the slide valve, and the device is in opera- 
tion, will there then be any difference in the motion of the valve in 
the two devices? 

A. None, except the valves are not the same at all. 

10 C. Q. But the motion of the valves would be the same? 

A. The motion of the valve rod would be the same, and of course 
the motion of the valves would be the same. ' 

11 C. Q. Suppose in the Marsh device the wheel G is, say, the dis- 
tance X below the imaginary line, the machine would be reversed 
of course, and the motion of the valve would be exactly the reverse 
of what it was before? 

A. No. 

12 C. Q. That is so, is it not? | 

A. No, sir; it is the same as it was before. 
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13 C.Q. In the same relative time to the motion of the main 
shaft ? 
A. Yes, sir; the timing of the valve would be the same; the mo- 
tion of the valve would be the same. 


182 Mr. Parker: The motion of the plane of reciprocation 
would be the same, would it not? 
A. Yes, sir. : 


14 C. Q. Then suppose in the Asquith device the wheel D is 
brought the same angular distance X below the imaginary line, but 
still in juxtaposition with the wheel A, what would be the motion of 
the valve as compared with the valve in the Marsh device ? 

A. The motion of the valve rod would be the same. The motion 
of the valve would be the same. 

15 C. Q. And are they. the same in time? 

A. The same. 

+ 16 C.Q. Then the change in the motion of the valve rod brought 
about by the change in the position of the wheel D with reference 
to the wheel A and the wheel J with reference to the wheel G would 
be the same by the two changes ” 

A. Yes, sir. 

17 C.Q. The only difference, then, in those two devices in the 
specifications would be that one is applied to the main valve of an 
engine and the other to the auxiliary valve’? 

A. That appears to be the only difference under those specifica- 
Lions. 

18 C.Q. If you were regulating the motion of the wrist pin wheel 
around the other the distance that you would allow it to move would - 
be, then, if you were regulating it for a cut-off valve, from what it 
would be if you were regulating it for a reversing valve, would it 
not? If you were making it for a cut-off valve the distance of the 
throw would not be as great? 

A. I don’t see anything there except in the reverse of the 

183 valve. You have got to find out the two points of direct and 

reverse motion. In a cut-off valve you would go through the 

whole distance that it would go and reverse, if our valve opening 
was made right. 

19 C.Q. You might use it at any point? 

A. If your valve opening was made of the proper size and the 
valve fitted, &c., for it I don’t see anything to prevent its being used 
at any point in the cut-off valve. | 


Redirect examination by Mr. ParRKEr : 


1 Q. In the Asquith device do you find anything new in the de- 
tail of its construction ; do you find anything new except the com- 
bination ? 

A. No; I guess not. 

2 Q. The wheels are all old? 

A. Yes, sir. 

3 Q. The governor is old? 

A. Yes, sir. 

4 Q. The bearings are all old? 


14—357 
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A. Yes, sir. 
5 Q. The shifting of the wrist pin is all old ? 
A. Yes, sir. 


6 Q. In the Ferrabee device do you find anything new in the 


detail ? 

A. No. 

7 Q. You have a shop of your own where you are operating and 
tinkering at machinery, «c.? 

A. Yes, sir. 

8 Q. And have had for a number of years ? 

A. Yes, sir; a good while. 

9 Q. About how long? 

A. Probably 15 or 20 years. 

D..FARRAND HENRY. 


184 ELon A. MArsH, the complainant, was then recalled in his 
own behalf, and testified as follows: 


Examined by Mr. PARKER: 


1 Q. You are the Marsh who has been sworn in this case, and 
you are the inventor of this device that has been patented through 
you? 

A. Lam. | 

2 Q. Have you had any practical experience in its operation ? 

A. | have. 

3 Q. To what extent ? 

A. I have built a number of them and operated a number of 
them. 

4 Q. On what class of engines ? 

A. On both stationary and portable. 

5 Q. How much attention have you paid to steam engineering ” 

A. I have made it my principal study for several years. 

6 Q. Referring to Complainants’ “ Exhibit E,” will you explain, in 
connection with the drawing on page 5—and if you identify the parts 
you will please mark them—what is meant by the lap and lead of a 
valve ? You may explain first what valve is shown here, whether 
an ordinary sliding valve or otherwise, and what is meant by the lap 
aud lead of a valve. 

A. The class of valve here shown is a flat D valve of the ordinary 
construction, operating over a three-ported valve seat. If we take 
the distance from the edge of one port to the edge of the other and 

lay the valve over these ports and observe its length as com- 
185 pared with this distance that portion which overlaps the ports, 
when the valve is placed centrally, is called the lap. 

7 Q. Overlapped equally at each end? 

A. Yes, sir. 

8 Q. Overlaps the outside two ports ? 3 

A. Yes,sir. The lead of tle valve is the amount of opening which 
is given to the valve when the engine is on a center. 

9 Q. Does that mean the amount of advance in the motion that 
the valve would have over that, for instance (directing the attention 
of the witness to the drawing)? 
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A. Yes, sir; this lead is obtained by rolling the eccentric a cer- 
tain number of degrees in advance of the crank pin of the engine 
until the valve shows the proper amount of admission for the begin- 
ning of the stroke. 

10 Q. In other words, the proper amount of opening for the 
admission of steam ? 

A. Yes, sir; and this’is called the advance of the eccentric. 

Mr. Burron: Then you arrange the valve as you want it to begin 
to let the steam in; that is right, is it? 

A. Yes, sir. 

Q. Then what is it you call the lead? 

A. With the crank pin on the center the piston is at one end of 
the stroke, and the valve should then commence to take steam. 

11 Q. You had better explain the motion. The valve has ad- 
vanced in its return motion, has it not, in advance of the piston ? 

A. Yes, sir. 
186 12 Q. And it is this advance motion of the valve over that 
of the piston that you call the lead of the valve ? 

A. Yes, sir. 

13 Q. Will you mark on that drawing the valve? 


(Witness marks the valve “ one.”) 
(The valve seat is marked “two” by the witness, the forward port 
is marked “three,” and the after port is marked “ four.”) 


14 Q. You have spoken about setting the eccentric so as to allow 
for the lead of the valve in advance of the crank—what you term 
the angular advance. Is that mode of setting the eccentric and the 
principle of that mode thoroughly understood by steam engineers 
generally ? 

A. Yes, sir; it is. 

15 Q. It is not an uncommon thing, then ‘ 

A. No, sir; it is not. 

16 Q. In your valve gear do you involve the same principle in 
the adjustment of the parts so as to produce a lead of the valve cor- 
responding to what you term the angular advance of the eccentric? 

A. Yes, sir. 

17 Q. What is the fact as to the adjustment of your valve gear to 
operate and reverse the engine, being based upon the different fac- 
tors in the consideration of the engine and of the valve? And, if 
there is a general rule, state it. 

A. As the different degrees of lap and lead 

1S Q. Wait one moment. You may state first whether you have — 
to adjust it with reference to the details of the valve in different 
engines. 


; 


A. Wedo:; Yes, sir. 
1S7 19 Q. Now, if you have a general rule for that adjustment 
state it. 
A. I havea rule, which is found on page 7, Fig. 2, of Complain- 
ants’ “ Exhibit E,’ which illustrates the mode of setting a valve with 
my device. 
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29 Q. You need not specify the mode, because we find it on that 
page. I will ask you generally, with reference to the Asquith and 
Ferrabee devices, whether there is any mode given whereby the angu- 
lar advance, so called, of the valve or eccentric can be changed so as 
to produce a reverse motion. Is there anything in these patents ? 

A. I do not think there is; I have never seen anything that would 
indicate that. 

21 Q. So that the matter 1s involved, is it, in the reverse motion 
of the engine—the reversing gear ? 

A. Yes, sir. 

22 Q. Wouid that be involved in a variable cut-off? 

A. No, sir; I don’t think it would. 

23 Q. Is there any other ‘effect produced, and, if so, what, in the 
operation of your device except that of reversing the engine ? 

A. Yes, sir; there is. 

24 Q. What is it? 

A. There is one effect produced by my valve motion which ts pecu- 
liar to itself. 

Objected to as immaterial, because there is nothing claimed aside 
from the reversing motion in the patent. 

Mr. ParKER: We offer the testimony for the purpose of showing 
the difference between the two devices. 


188 25 Q. And what is it ? 


A. That is the effect of the overthrow, caused by the passage of 


the movable wheel bya central line. Its effect is to increase the port 
opening on one end of the cylinder, and to almost, if not quite, ex- 
clude any port opening on the other end, thereby giving the engine 
a heavy cushion at the end at which the large port opening is, and 
effectually preventing its stopping on the center when properly 
handled. 

26 Q. You spoke about an overthrow; will you please explain 
what you mean by an overthrow, and explain it with reference to 
“Exhibit E?” 

The witness refers to “ Exhibit E,” and says : 

A. In the drawing Fig. 2 the two positions of the gear wheel and 
wrist pin are marked by the lettersS S—one. A line drawn perpen- 
dicularly through these two positions, it is evident thatif the center 
of the movable wheel and the wrist pin fell through this line there 
would be no overthrow, but as necessity compels it to travel around 
ina true circle the amount of overthrow is the distance between the 
chord and the arc of the circle. 

27 Q. Will you state whether that is in effect due to the rotation 
of your valve wheel around the wheel on the main shaft ? 

A. It is. 

28 Q. Could that effect be produced provided the wheel operated 
in a perpendicular direction—in a straight line? 

A. It could not. 

29 Q. Are you acquainted with locomotive engines ” 


A. Iam. 


—~ 
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189 30 Q. What can you say with reference to its being possi- 
ble from what you know of your own device to place it and 
operate it on locomotive engines as a reversing gear ? 
A. I do not think it is possible to use it as a reversing gear for 
locomotives. 
Objected to as immaterial. 


31 Q. Will you state what is the reason? 

A. Because, as the effect of ny device depends upon two fixed 
points upon which to operate it, the vibration of the main driving 
axle upon the device would be such as to materially affect the fixed 
positions of the valve gear. 

32 Q. Assuming that the perpendicular vibration of the locomo- 
tive is two inches with an axle six inches in diameter, and a spur 
wheel is used large enough to practically operate, meshing into 
another wheel of the same size upon an arm pivoted onto that axle, 
the arm being held rigidly at points, what effect would it have upon 
that valve, the valve having a throw of five inches in its action, 
would that vibration of two inches in the driving axle produce ? 

A. It would have an effect to very materially vitiate the action of 
the valve and cause it to cut off sooner or later and placing it be-, 
yond the control of the engineer. 

33 Q. Would the effect be analogous to this overthrow to which 
you referred—perhaps to a lesser and indeterminate degree ? 

A. It would. 

304 Q. Have you ridden on locomotives? 

A. I have. 
190 35 Q. What can you say as to the amount of vibration be- 
tween the frame and the driving axle ? 

A. It is owing to the spring on which the engine is mounted over 
the driving axle. The inequalities of the track make the vibration 
considerable. 

36 Q. Are the vibrations regular or irregular? 

A. They are irregular. | 

37 Q. Have you read or heard read the testimony given in this 
case? 

A. I have; both. 

38 Q. From what you know of your device and of locomotive en- 
gines what can you say as to whether or not the statement of the 
witness Miles as to the device he saw used on a locomotive engine 
was a practicable device—whether it was possible or practicable? 

Objected to as immaterial. 

A. I think the valve gear he described and used in the manner 
and for the purpose he specified is impracticable, if not to say im- 
possible. 

Objected to as immaterial. 

39 Q. Do you think an engine could be operated five or six weeks 
with a valve in that manner as a switch engine ? 

A. No, sir; I don’t think it could. 
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Cross-examined by Mr. Manon: 


1 C. Q. How much have you ever run a locomotive engine ? 

A. I have never run a locomotive engine very much; not any to 
speak of, in fact. 

2 C. Q. Your experience is limited, then, with reference to locomo- 
tive engines ? 

A. Yes, sir; in the running of locomotive engines. 
191 3.C.Q. You have examined them somewhat when stand- 
ing still and somewhat when in motion, but beyond that you 

have not had much experience with them ? 

A. I worked in a railroad shop some time. 

4C.Q. Making them? 

A. Repairing and having to do with locomotives. 

5 C. Q. Did you ever run one alone yourself? 

A. No; not allalone. I think I never was ina cab alone r un- 
hing an engine. 

6 C.Q. Whenever you have been in a cab you have been there 
as a sort of a visitor to the engineer ? 

A. Yes, sir. 

7 C. Q. And not in charge of it? 

A. No, sir. 

8 C. Q. And not much of that? | 

A. Well, comparatively little; of course,a good many times | 
have rode on engines, and being naturaily interested in that line I 
would be there a good many times. 

By Mr. Burton: 

9 C. Q. Were you present at Battle Creek when the complainants’ 
testimony was put in in chief—when your case was made out ? 

A. I was. 

10 C. Q. Did you there furnish this “ Exhibit A” to your counsel 
to be put in evidence as an exhibit ? 

A. I believe I did; yes, sir. 

11 C. Q. What became of it after that ? 

A. I don’t recollect. 

12 C. Did you retain it there at Battle Creek for awhile ? 


192 Mr. ParKER: What is the object of that testimony? I ob- 
ject to it as improper cross-examination. 
13 C. Q. Did you retain it there for awhile ? 
A. [ could not say positively; it has passed out of my memory. 
14 C.Q. When did you next see it after that? 


Mr. ParKER: What is the object of this examination ? 

Mr. Burton: I propose to show that the name of the acting com- 
missioner was not on this exhibit at the time it was put in evidence. 

Mr. Parker: Then we object to the offering this testimony tend- 


ing to contradict a public record as incompetent, immaterial, and 
irrelevant. 

15 C. Q. Do you know whether or not this exhibit has been 
changed since it was put in evidence ? 


ee 
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A. I think it has. 

16 C. Q. In what respect? 
_ A. I think it has been signed. A clerical error was corrected 
In it, 

17 C. Q. Do you think that name has been put there since? 

A. Yes, sir. 

18-C.Q. You are pretty sure of that? You know it was not on 
there at the time? 

A. I think it was not on there at the time. 


Mr. PARKER: I enter a general objection to all this testimony. 


19 C. Q. You have seen it since that time when it was not on 
there? 
A. Possibly. 
20 C. Q. And did you send it to Mr. Parker some time in 
193 February, 1882, calling his attention to the fact that the act- 
ing Secretary of the Interior had not signed it? 


Objected to on the ground that communications between witness 
and counsel are privileged, and I instruct the witness not to answer 
unless he chooses to waive his privilege. 


A. I am not positive whether I did or not. 

Mr. PARKER: I say unless you are willing to waive your privilege 
you need not answer the question. My instructions to you as coun- 
sel are that the communication between yourself and your counsel 
are privileged and you cannot be called upon to testify as to them. 

21 C. Q. Your answer is that you don’t know; you are not posi- 
tive whether you did or not? 


Witness declines to answer under instructions of counsel. 
Mr. Burton: You refuse to answer, then; is that so? 
Witness refuses to answer. 

22 C. Q. How long after the testimony was taken to Battle Creek 
was it that you discovered that the name A. Bell was not upon it? 
Mr. Parker: I enter the same objection to all this testimony. 

It is agreed between counsel that the objection may be considered 
general. 
A. I refuse to answer any questions in reference to that. 
Mr. Parker: That question does not come within the injunction 
L laid upon vou, 
A. Well, as a matter of fact, I can’t tell. 
23 C. Q. Well, you did make such a discovery? 
194 A. I think there was something of that kind came up. 
24 .C. Q. And you did send the patent to Mr. Parker? 
A. I am not positive about that. 
25 C. Q. You did send it off somewhere ?” 
A. Iam not positive but I did. 
26 C. Q. Did you keep possession of it? 
A. No, sir; it was not in my possession any of the time. 
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27 C. Q. Did you keep control of it? 
A. I don’t know what you mean. 
28 C. Q. Was it not where you could get it and use it if you were 
mind to? 
A. I presume it was. 
29 C. Q. How long did it so remain at Battle Creek? 
A. I can’t give you any dates. 
30 C. Q. Some length of time? 
A. I think so. 
31 C.Q Was it then sent away from Battle Creek ? 
A. I think it was. 
32 C. Q. And since that time it has been away from there, has it? 
A. I believe it has; yes, sir. 
33 C. Q. And since that time has the name A. Bell been added 
to it? 

Same objection. I want to emphasize that objection so there will 
be no question about it. 

34 C. Q. Was it or was it not? 

Mr. PARKER: Of course, you can answer to the best of your knowl- 

edge, subject to the objection. 

195 A. I think it has. 


ma 
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Redirect examination by Mr. PARKER: 

1 Q. Have you looked over the Asquith device as shown by the 
exhibits in this case ? 

A. I have. 

2 Q. Will you state generally what the effect upon the operation 
of the engine, cut-off, &c., would result from the operation of that 
device, with two ports, with the same sized wheel as the wheel on 
the main shaft? 

A. The object of the Asquith patent being an automatic cut-off 
it is provided with an auxiliary valve riding on the cover of the 
steam chest proper for the purpose of varying the quantity of steam 
that is admitted to the cylinder, but the steam in the steam chest 
being a constant quantity and the size of the reservoir for the storage 
of steam previous to its admission to the cylinder requires that the 
cut-off, or the action of the cut-off valve for early cut-off, should be 
very prompt, and that implies that it must have considerable lap, 
and tbe amount of steam which is contained in the steam chest, to 
begin with, limits the amount of cut-off in that direction, while the 
excessive lap which the valve must have to make early cut-offs 
would limit the amount of cut-off in the other direction, so that in 
point of fact it appears that the controlling action of the governor, 
operating through the valve, would be operated to such an extent 
that the valve would be practically inoperative. 

3 Q. As a cut-off? 

A. Yes, sir. 
196 4 Q. Will you point out on that model, “Exhibit X,” the 
position of the main sliding valve and the lap and lead on 
that? 7 
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A. When the piston is in one end of the cylinder and the crank 
pin is on the center then the movable wheel will be in either its 
upper or lower position, and the crank pin standing relatively to a 
line dropped through the center of the movable wheel will be 
standing at an angle representing the angle of advance or the 
amount or number of degrees that it leads the main crank pin, 
which it made necessary by the lap and lead of valve. 

5 Q. The brass plate, with the notches in it and the armature over 
It, represents the ports of the main valve and the main valve? 

A. Yes, sir: the semicircular piece of brass with notches in it 
represents the valve seat and the sliding piece to which the valve 
rod is attached represents the valve. 

6 Q. The two outer notches represent the valve ports? 

A. Yes, sir. 

7 Q. And the interior one the eduction port” 

A. Y es, sir. 

8 Q. The leitd is when the valve opens at one end and it moves 
enough to get rid of the lap and uncover the port when the piston 
is at one end of the cylinder? 

A. Yes, sir. 

9 Q. And that motion is the lead? 

A. Yes, sir. 

10 Q. Will you explain with reference to the auxiliary wheel in 
order to determine the angular advance with reference to the lap 

and lead ? 
197 A. When, for instance, there is sufficient lap on the valve 

to cause the eccentric or wrist pin to assume an angular ad- 
vance of 40 degrees the number of degrees the wrist pin should re- 
volve through in order to effect a complete reversal would be twice 
40 degrees. Substracted from 180 degrees and you find its passage 
would occupy just 100 degrees in effecting a complete reversal of the 
engine. 

11 Q. Why is it that it is less than one-third of a revolution ? 

A. That is on account of the lap. -The lap is what fixes the num- 
ber of degrees of angular advance. 

12 Q. So you must go to the valve every time in order to set it? 

A. Yes, sir. 

13 Q. If there was no lap or lead then a half revolution would 
answer ? 

A. Yes, sir. 

ELON A. MARSH. 


The examination was then adjourned. 


Subseribed and sworn to before me this 25d day of December, 
1882. 
[SEAL. | HERSCHEL WHITAKER, 


lL S. Commissioner. 
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UNITED STATES OF AMERICA 


No. 256,052. 


To all to whom these presents shall come : 

Whereas Elon A. Marsh, of Battle Breek, Michigan, has presented 
to the Commissioner of Patents a petition praying for the grant of 
letters patent for an alleged new and useful improvement in steam- 
engine valve gear, he having assigned one-half of his right, title, 
and interest in said improvement to Minard Lafever, of same place, 
a description of which invention is contained in the specification, of 
which a copy is hereunto annexed and made a part hereof, and has 
complied with the various requirements of law in such cases made 
and provided; and whereas upon due examination made the said 
claimant is adjudged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said Elon 
A. Marsh and Minard Lafever, their heirs or assigns, for the term of 
seventeen vears from the twenty-eighth day of December, one thou- 
sand eight hundred and eighty, the exclusive right to make, use, 
and vend the said invention throughout the United States and terri- 
tories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this twenty-eighth day of December, in the year of our Lord one 
thousand eight hundred and eighty, and of the Independence of the 
United States of America the one hundred and fifth. 

[SEAL. | A. BELL, 


Acting Secretary of the Interior. 


Countersigned : 
EK. M. MARBLE, 


(Commissioner of Patents. 
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Erion A. Marsu, of Battle Creek, Michigan, assignor of one-half to 
Minard Lafever, of same place. 


Steam-Engine Valve Gear. 


Specification forming part of letters patent No. 236,052, dated De- 
cember 28,1880. Application filed May 83,1880. (Model.) 


To all whom it may concern: 

se it known that I, Elon A. Marsh, of Battle Creek, in the county 
of Calhoun and State of Michigan, have invented a new and useful 
improvement in steam-engine valve-gear, of which the following 
is a specification. 

My invention relates to certain improvements in reversing-gear 
for steam-engines ; and it consists in the combination, with the main 


R00 


(Model. 
E. A. MARSH. 


Steam Engine Valve Gear. 
No. 236,052. Patented Dec. 28, (880. 
Wot PISS 36. 
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WITNESSES: INVENTOR: 
0 a bn (2-22 0. Marsh/ 
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shaft of the engine and the valve-rod, of two intermeshing gear- 
wheels of equal diameter, one mounted on the main shaft and the 
other upon a lever fulerumed to the main shaft and connecting with 
the valve-rod by a wrist-pin iu such manner that the last-mentioned 
wheel may be thrown to either side of a line on the plane of the re- 
ciprocation of the val¥e and the center of the main driving-shaft, and 
thus change the motion of the valve and engine. 

In the accompanying drawings, figure 1 represents a side eleva- 
tion of a portion of an engine, showing my improved reversing- 
gear; and Fig. 2, a detached view of the reversing-lever. 

The letter A indicates the bed of the engine, B the pillow-block, 
and C the main driving-shaft, which may be of the ordinary deserip- 
Lion, 

The letter D indicates a lever, having a bearing, e, by which it 
may be fulcrumed to the driving-shaft near one end, and a similar 
bearing, f, for the journal of the toothed gear-wheel G. The said 
wheel, when the parts are in place, intermeshes with a wheel, J, 
equal in diameter and similar in all respects to the wheel G, the said 
wheel J being rigidly secured to the driving-shaft C, so as to rotate 
with it and impart motion to the wheel G. 

The letter g indicates a wrist-pin secured to the wheel G, to which 
one end of the valve-rod H-is pivoted. 

' The free end of the lever D is provided with a handle, d, and a 
spring-pawl, L, which is adapted to engage the detents m’ m? in the 
edge of a quadrant, P. The letter M indicates the fly-wheel of the 
engine, a portion being broken away to show the intermeshing 
gears. 

The operation of my invention is as follows: When the parts are 
in the position with the lever on the line a a the wheel G will be 
above a horizontal line drawn through the center of the driving- 
shaft and the plane of reciprocation of the slide-valve, causing the 
valve to move in one direction. ‘To reverse the engine, it is evident 
that it is only necessary to alter the position of the lever so as to 
bring it on the line 6 db, carrying the wheel below the plane of recip- 
rocation of the valve and the center of the shaft C, and thus chang- 
ing the motion of the valve. 

Having thus fully described my invention, what I claim, and de- 
sire to secure by letters patent, is— 

In combination with the main driving-shaft of an engine and the 
valve-rod thereof, the intergearing cog-wheels of equal diameter, one 
fixed on the driving-shaft and the other capable of a movement 
partially around the first mentioned, the latter having a wrist-pin, 
to which the valve-rod of the engine is connected, whereby said 
valve-rod is adapted to reciprocate the valve and operate the same 
to reverse the engine, substantially as specified. 

ELON A. MARSH. 

Witnesses : 

E. R. SMITH, 
W. G. MOREHOUSE. 


(Here follows diagram marked p. 200.) 
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20] COMPLAINANTS EXHIBIT C. 
Assignment to Scott. 


Received for record March 18, 1881, and recorded in liber No. 26, 
page 193, of transfers of patents. 
In testimony whereof | have caused the seal of the Patent Office 
to be hereunto affixed. 
[SEAL. |: EK. M. MARBLE, 


( ommissioner. 


Ex’d: M. T. 


202 Know all men by these presents that we, Elon A. Marsh 

and Minard Lafever, both of the city of Battle Creek, in the 
county of Calhoun and State of Michigan, parties of the first part, 
for and in consideration of the sum of five thousand dollars, lawful 
money of the United States, to us in hand paid, the receipt whereof 
is hereby acknowledged, by James Scott, of the city of Battle Creek, 
county of Calhoun and State of Michigan, party of the second part, 


do hereby sell, assign, transfer, and set over unto the said party of 


the second part an equal, undivided, one-third (4) interest in and to 
the letters patent issued to the said parties of the first part, and bear- 
ing date December 28th, 1880, and numbered 256,052, and named 
and described in said letters patent as “ steam-engine valve gear,” 
this deed or assignment being intended to convey to the said party 
of the second part an equal, undivided, one-third interest in and to 
said invention and said letters patent and all the advantages to be 
derived therefrom, together with all improvements to be hereafter 
made thereon. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals this fifth day of March, A. D. 1881. 
K. A. MARSH. L. 8. 
MINARD LAFEVER. | 
In presence of— 
N. H. BRIGGS. 
QO. 8. CLARK. 


STATE OF MICHIGAN, | re 

County of Calhoun, | ° 

On this fifth day of March, one thousand eight hundred and 
eighty-one, before me, Nathan H. Briggs, a notary public in and for 
said county, personally came the above-named Elon A. Marsh and 


Minard Lafever, known to me to be the persons who executed the 


foregoing instrument, and acknowledged the same to be their free 
act and deed. 
NATHAN H. BRIGGS, 
Notary Public in and for Calhoun Co., Mich. 


NICHOLS, SHEPARD «& CO., &C., VS. E. A. MARSH ET AL. 117 


203 Sratre or Micuican, Calhoun County : 
CLERK’S OFFICE. 

I, William F. Neale, clerk of said county and of the cireuit court 
thereof, the same being a court of record having its seal, do hereby 
certify that Nathan H. Briggs, Esq., before whom the annexed in- 
strument was proven or acknowledged, was at that date, March 5th, 
1881, a notary public in and for said county and duly authorized by 
law to take the same; that I am well acquainted with his hand- 
writing and verily believe the signature thereto is genuine. I further 
certify that said instrument ts executed and acknowledged according 
to the laws of this State. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the circuit court of said county, at the city of Marshall, 
this fifth day of March, 1881. 

[SEAL. | WILLIAM IF. NEALE, Clerk. 


Endorsed: Assignment to Scott. Complainants’ Exhibit “ C.” 
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Marsh’s steam-engine valve gear, a practical and successful substi- 
tute for the link ; reversing device’ eminently suited to agricult- 
ural traction engines, hoisting, and small yacht engines. Pat- 
ented December 28, 1880. Marsh, Lafever & Co., Battle Creek, 
Mich. 


POD Introduction. 


In presenting this pamphlet to the engine builder and engineer 
it is not our aim to elaborate on the history of reversing devices 
further than to say that for forty years, or since the invention of the 
link as a reversing device, inventors have been striving to Invent a 
substitute for the same. Some have met with partial success, and 
their productions, in point of ingenuity, are possessed of considera- 
ble merit, but it isa noticeable fact that of the many devices invented 
to substitute the link as a reversing device the few that received 
favorable consideration did not excel the link In point of simplicity— 
in fact, with one or two exceptions, the inventors have clung to the 
shifting eccentric, as the only available means to accomplish the 
point, with a tenacity that is amusing when we consider the radical 

departure of Mr. Marsh from the old channel. 
206 In consideration of the foregoing we have, then, in Jntro- 
ducing Our device, the link only us a competitor. 

Now, without any desire LO detract from the merits or usefulness 
of the link, we would ask “ Why has the link been used to so large 
an extent on agricultural, hoisting, d small vacht engines?” 
With but few exceptions, parties that have used it on the above class 
of engines would evidently answer, “ To meet a necessity that could 
not otherwise be overcome until Mr. Marsh's ingenious, simple, and 
thoroughly practical substitute was brought out.” It 1s sometimes 
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argued, however, by the seemingly tenacious advocates of the link 
notion as against our device, that we cannot vary the point of cut- 
off. Investigation has sometimes developed the laughable fact that 
these same parties were seeking to avoid the use of the link by 
other devices that have a fixed point of cut-off, too. 

Now, if this question of a variable cut-off on all engines that have 
and require a reversing mechanism is to be considered of essential 
importance, then the objectionable features embodied in such mech- 
anism to accomplish the desired variations in cut-off do imme- 
diately present themselves for criticism. The disadvantages of the 
complex mechanism of the link motion are particularly noticeable 

in its application to agricultural, self-propelling road engine, 
207 astyle of engines that, owing to the close and increasing com- 

petition in its manufacture as well as for the purpose for 
which they are intended, require the smallest possible cost with sim- 
plicity consistent with substantial construction. This, we may say, 
is considering the question in a practical and business sense. 

To use a variable cut-off reversing device on the above class of en- 
gines simply to gratify a longing for results that can be realized on 
paper better than by practice implies a complication of parts, an in- 
creased first cost, as well as an increase in cost of maintenance and 
other well-known objectionable features. - 

It is now quite generally conceded by mechanical experts that 
the advantages afforded thereby do not overbalance the practical re- 
sults derived from a properly proportioned valve motion with a fixed 
point of cut-off, say at from one-half to two-thirds cut-off, to warrant 
its application to the above-mentioned class of engines. A serious 
realization of this question and a keen perception of the growing de- 
mand of agricultural engine-builders for a cheap, simple, durable, 
and positive reversing device prompted the inventor to bring out 
the subject of this pam phle t. 


208 Application of Marsh’s Reversing Device to Traction Engines. 
Description of figure 1. 


The illustration on the opposite page shows the manuer of apply- 
ing our device to agricultural traction engines 


‘Referring to the letters in the i! Nustration, C is the crank shaft of 


anengine. J isa gear wheel attached to the crank shaft in the place 
usually occupied by the eccentric. G is gear wheel equal to J in 
diameter and meshing into it. Ordinarily these wheels are from four 
to five inches in diameter. D isa casting of one piece, having a 
bearing on shaft C and extending toward wheel G and forming a 
bearing for the shaft of wheel G: D also has an arm projecting up 
or down to suit the case to which the reach rod F, running to the 
reverse lever, is attached. The two projections E embrace the cast- 
ing M, which is attached to the boiler or engine bed,and has lugs N, 
with set screws, against which the projections 2 rest. The wheel G 


and its shaft or eudgeon are cast In one piece and has a bearing of 
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any desired length and revolvesin thearm D. ‘This bearing and also 
the oneonthe main shaftare babbitted and can beadjusted for wear by 


99 


Figure | 


tightening the screws shown at the left hand of casting D and 
210 back of wheel G. Gis held in place by the washer and serew 
B. In wheel G there is a wrist pin having a throw equal to 
the travel of the valve, to which the valve rod H is attached. The 
casting D is held in place by the collar, or, as is often the case, by the 
governor pulley. When the valve rod H is attached directly to the 
valve stem, as shown, the engine will run ahead. ‘To reverse it is. 
only necessary to move the wheel G to the position indicated by the 
dotted lines; when the motion is instantly changed. The tendeney 
of this device while running is ‘to remain in either position which 
it may be thrown, thereby relieving the reach rod H and lever 
quadrant of all strain. The casting M not only rigidly supports the 
device in the direction of its motion, but also prevents any lateral 
motion, it being embraced by the projections K. 
Description of Fig. No. 2. 
In adapting our reversing device to different valve motions it 
will be found convenient to understand the diagram shown on this 
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page, which we have devised for the purpose of quickly ascertaining 
the conditions necessary in applying our device, mainly to determine 
the distance the valve will move back of its usual travel when 
211 the engine is being reversed. Although this does not occur 
only when the engine is on one center, it is what we term 


s* . 
Figure 2. 


the overthrow of the valve, and is found as follows: Perpendicular 
to a horizontal line, A, draw the line B at the point of intersection 
of these lines; draw a circle equal in diameter to travel of valve. 
From same center draw circle B with radius equal to the outside 
lap and lead of valve. Tangent to this cirele draw line C perpen- 
dicular to A; from center of circle B draw line E through the point 
of intersection of line C and circle A, of indefinite length. Now 
from same center draw the are D with a radius equal to the pitch 
diameter of the gear vou intend to use; then bisect the angle E A 

which gives point 8, lay off an equal distance below line A, 
212 = giving point S$; from the points 8 8 draw line G. ‘The dis- 

tance between the are SS and chord G corresponds to the 
overthrow of the valve while reversing. At the instant of reversing 
the wrist pin that actuates the valve may be in a position that would 
~ause the valve to move back of its usual travel to the full extent of 
the overthrow, as is shown in the diagram at I on line A, showing 
valve and port. By adding the overthrow to the port opening the 
distance the valve will travel back of the point I when reversing is 
found and the width of the bridge determined thereby, and also the 
inside dimension or length of steam chest. These deductions are 
also useful in approximating the length of valve rod, presuming, of 
course, that the valve rod is adjustabie in length. Owing to the 
angularity of the valve rod, if the absolute length was to be de- 
termined, other means would have to be used, as the angularity is 
not considered in the diagram for reasons that are obvious. 


Setting the Valve with thre Marah Reversing Device Attached. 


The operation of setting the valve with our device attached is pe- 
culiar of itself, but the method is simple and easy to comprehend. 
Ordinarily a straight-edge and calipers are all the tools required in 
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setting the valve, supposing, of course, the engine to be already 
213 centered; but to enable parties making our device to set the 
valve quickly and with accuracy, we have designed the tool 
shown in Fig. 3 to be used instead of a straight- edge. It consists of 
a rod, A, provided with parallel projections or forks at each end, B 
CD. The breadth of B should be equal to the full diameter of the 
gear wheels J and G. 
C should just slip on the wrist pin on the valve stem. 
D) is shaped to receive the pin in gear wheel G. 


A Cc 


B 


: Figure 3. 


All of these forks must be centrally in line with each other. 

The application of this tool will be fully explained by referring 
to diagram in Fig. 4, in which A is the tool, D crank pin of engine, 
C crank shaft. The two circles in large end of tool are the gear 
wheels J and G. The circle at C is pin in valve stem. 

[t will be seen that all these circles are located on the dotted line 
representing the central line of motion. 


214 To Set the Valve. 


Place the main crank on the center farthest from the cylinder; 
the movable wheel G and its wrist pin on a line with the center of 
main shaft and pin in valve stem. 

The pin in wheel G must be on center opposite main crank pin or 
toward the cylinder. 

Having located the above points, the valve must now be placed 
back of the front edge of port nearest main shaft, as shown and ex- 
plained in diagram, Fig! 2,a distance equal to the port opening and 
overthrow. 

Now attach the valve rod, the length of which will correspond to 
the above positions. 

The movable wheel G must now be raised until the valve shows 
the proper lead. ‘Then adjust the screw in. top of casting M, Fig. 1, 
LO correspond. 

Then drop the wheel G below the central line until the lead is the 
same as it Is above. 

Now, owing to the angularity of the valve rod (of which 

215 the diagram of Fig. 2 does not consider) it becomes necessary 

to make a correction, which is done by placing the main 

crank on the opposite center, having, of course, first connected the 

valve rod as directed above and noting the lead at the opposite end 

of valve. If it is not sufficient then the wheel G must be carried 

toward the center line and the valve rod shortened. If it should 

occur that the lead was too great, then the wheel G must be carried 
from the center line and the valve rod lengthened. 


16—337 
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The functions of the pin in wheel G are identical with those of 
an ordinary eccentric. Hence, moving the wheel G from center 
line decreases the angular advance of wrist pin and necessitates a 
lengthening of the valve rod H. 


Fig. 4. 


The Application of Marsh’s Reversing Device to Yacht and Hoisting 
Engines. 


The Marsh reversing device is as eminently adapted to small 
yacht and hoisting engines as to agricultural engines. 
In applying this device to yacht engines it becomes possible to 
have a valve gear in proportion to the engine and adds greatly to 
the beauty of the same, instead of disfiguring, as the cumbersome and 
disproportionate link invariably does. 
216 Referring to Fig. 5 we here show the manner of attaching 
the device to an upright or yacht engine. 
C represents the crank shaft of an engine; B, pillow block; J,a 
gear wheel fastened to shaft in the place usually occupied by the * 
eccentric. Gis a wheel of equal diameter and meshing into J D. 
The reverse lever has an adjustable bearing on main shaft C, and 
also formsa similar bearing for wheel G. To wheel G there is a 
wrist pin attached, having a throw equal to travel of valve, to which 
the valve rod H, running to the valve (not shown), is attached. P 
is a quadrant of ordinary construction, meng notches M M, into 
which engages the lateh L. 
As the tendency of this device is to remain in whichever extreme 
it may be thrown, regardless of the notches, it is apparent that if 
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abutments in the quadrant P, against which the lever can rest, are 
used (not shown) the latch L will be relieved of all strain. The 
latch is simply to hold the lever in position until the engine changes 
its motion while being reversed. 


Sette: tes 
S) 
will NY 


To reverse the engine it only requires that the lever be carried 
from one extreme to the other, und this can be done under any and 
all circumstances. 

Ithas been suggested by eminent mechanical experts that this 

device is pre-eminently adapted to hoisting engines. The 
217 ~—s extent to which it is now in operation, the positive and un- 

failing execution of the device, fully warrant and sustain the 
above opinions. 


21S facts That Are of Paramount Interest to Manufacturers. 


Heretofore manufacturers that could justly pride themselves on 
building a handsome, simple, and practical agricultural engine have 
been compelled, on converting their engines into tractions, to dis- 
figure and encumber the same by the complicated and perishable 
link motion for a reverse. 

In submittiug our device to the manufacturers for a practical test, 
even though it is better than the link, if it cost as much or more, it 
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would receive, if any, but slight consideration, as the factor of cost, 
consistent with good work, is of paramount importance. 

But in the manufacture of our device we can guarantee a reduc- 
tion of seventy-five per cent. in cost over the Jink motion, and this, 
too, is comparing good work on our device with poor work on the 
link, 

In point of simplicity there is a reduction of two-thirds in number 
of parts—a commendable feature of itself, and which implies a pro- 
longation of life and a corresponding decrease in cost of mainte- 
nance. 


Figure 6. 


It can be worked under any and all circumstances and is albso- 
lutely positive in its action. 
219 A view of the foregoing illustrations and a consideration of 
the above facts do of themselves suggest a method of construe- 
tion that must admit of duplication in the strongest sense of the 
word, requiring (unlike the link) but an ordinary class of mechanics 
to perform the work. 

As a suggestion in the above direction we have designed a tool as 
illustrated in Fig. 6. It is used in babbitting the bearings of frame 
D. Aisa flat plate of iron about 6 x 10 inches, and of sufficient 
thickness to prevent springing. B and C are pins with diameters to 
suit their respective bearings, and should be firmly mounted in the 
plate parallel with each other, far enough apart to insure good 
working of the gear wheels J and G. The frame D, shown in Fig. 
1, being cored sufficiently large, is placed over these pins. If it has 

a clasp bearing a slip of wood should be used to part the 
220 babbitt and the clasp slightly compressed, so that it may be 

easily removed after babbitting ; by so doing a good job with 
uniformity is secured. 

This tool, in connection with one previously described for setting 
valve, will suggest others of equal efficiency. | 


Se 
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991 & 292 ComPLAINANTS EXHIBIT G AND STIPULATION. 


Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eton A. Marsa, Mrnarp LAFEveR, and JAMgEs Scorr 
Us. 


NICHOLS, SHEPARD & Co. 


It is hereby stipulated that the annexed drawings and stipula- 
tions of what purports to be the drawings and specifications of letters 
patent No. 244,807, dated July 26th, 1881, issued to Nichols, Shep- 
ard & Co., assignees of Andrew Hoag, be admitted in evidence as 
the specifications and drawings of said patent as Complainanis’ Ex- 
hibit G; and it is further stipulated that said Andrew J. Hoag is 
the workman referred to in the fifth paragraph of defendant’s answer, 
and that the said patent No. 244,807 is the patent referred to therein 
as having been assigned by said workman to defendant. 

. Dated Detroit, Dec. 6th, 1881. 
ALFRED RUSSELL, 
Sol’r for Def't. 
R. A. PARKER, 
Sol’r for Compl'ts. 


223 Unirep States PATENT OFFICE. 


AnpreW J. Hoaa, of Battle Creek, Michigan, assignor to Nichols, 
Shepard & Co., of same place. 


Reversing-Gear for Steam-Engines. 


Specification forming part of Letters Patent No. 244,807, dated July 
26, 1881; application filed June 9, 1881. (No model.) 


To all whom it may concern: 

Be it known that I, Andrew J. Hoag, of Battle Creek, county of 
Calhoun, State of Michigan, have invented certain new and useful 
improvements in reversing-gear for steam-engines, of which the fol- 
lowing is a full and exact description, reference being had to the 
accom panying drawings, making part of this specification, in which— 

Figure 1 is a perspective view of so much of a traction-engine as 
is necessary to show my improvement applied. Fig. 2 1s a side ele- 
vation, showing the main engine-shaft in section with the reversing 
gear and lever in working relation to the adjustable stops. Fig. 3 is 
a plan or top view of the same, and Fig. 4 is a perspective view of 
the stop-plate detached. 

My invention relates to a novel arrangement of reversing-gear 
and its actuating-lever in connection with adjustable stops for regu- 
lating with precision the throw of the reversing-lever and the amount 
of lead to be given to the steam, as hereinafter explained. 
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The engine in its organization and arrangement of parts may be 
similar to those now in use, and it need not, therefore, be described, 
in detail, further than is necessary to an understanding of my im- 
provements. 

The form of reversing-gear shown is similar to that described ‘in 
letters patent granted to Elon A. Marsh, December 28, 1880, No 
236,052, consisting of two gears of equal diameter—one mounted 
upon the main engine-shaft and rotating therewith, and the other 
gearing therewith upon a short parallel shaft upon an arm of a lever 
adjustable upon the main engine-shaft as a center, the last-named 
gear carrying the ecrank-pin to which the valve- rod is connected. 
My improvement thereon will be best understood from the following 
description with reference to the drawings, in which— 

A represents the main engine-shaft, and B a spur-gear mounted 
thereon and keyed or otherwise secured to said shaft, so as to rotate 
with it. 

C is a lever-plate journaled upon the shaft A by means of a sleeve, 
C’, surrounding said shaft, and provided with an arm, C*, the outer 
end of which has a suitable bearing for a short shaft, carrying a 
second spur-gear, B’, or upon which said gear is mounted. The 
gear B’ is of the same diameter as gear b, and, engaging with and 
being actuated by said gear, is consequently rotated in the same 
time, at the same rate of speed, as the gear B, but in the reverse 
direction. The lever-plate has a rod, D, connected with it, which 
extends rearward te and is connected with a lever, D’, arranged 
within convenient reach of the attendant, said lever engaging by 
means of a thumb-latch with a rack-segment for holding it at any 
desired adjustment. The elasticity of this rod D has been found to 
render it unreliable in determining the adjustment of the gear Bb’ 
relative to the gear B, and the amount of lead given with the pre- 
cision required ; and to obviate this difficulty | provide the lever- 
plate C with a pendent third arm, C%, formed in one piece witli said 
plate, and moving between adjustable stops in a plate or bracket, G, 
secured to the boiler or other suitable point of support underneath 
the shaft A, as shown. This plate or bracket is curved on its upper 
face, or has arms projecting upward from it provided at their upper 
or outer ends with laterally-projecting spurs or ears gg’, in which 
the adjustable stops are secured, said stops consisting in the present 
instance of headed screws hh’, by the adjustment of which the throw 
of the arm C% and of the lever-plate C, of which it forms a part, is 
determined with entire precision, and is not left dependent upon 
the degree of rigidity of the connecting-rod referred to. By the 
adjustment of the stops h h’ the throw of the lever-plate and of the 
valve rod crank-wrist connected therewith may be varied for regu- 
lating or adjusting the lead, as desired. 

The operation of the gear in reversing the engine is the same as 
that described in the Marsh patent referred to, and therefore need 
not be here described. 

Having now described my invention, I claim— 

The combination, with the valve-rod and the lever carrying the 
crank-wrist, of the rod and lever for actuating said lever, and the 
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arm and adjustable stops for regulating its throw, substantially as 
and for the purpose deseribed. 
ANDREW J. HOAG. 
Witnesses : 
FRANK W. DUNNING. 
GEO. F. BARROW. 


Endorsed :} Patent granted to A. J. Hoag, with stipulation. 
g g 
(Here follow diagrams marked pp. 224, 225.) 


245 DEFENDANTS Exurerir [V, MARKED ALSO STIPULATION EX- 
Hipit No. ONE. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper, contents, and drawing of the applica- 
tion of Elon A. Marsh, filed September 28, 1881, for adjustable stops 
for reversing gear for steam-engines. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this second 
day of May, in the year of our Lord one thousand eight hundred 
and eighty-two, and of the [Independence of the United States the 
one hundred and sixth. 

[ SEAL. | kK. M. MARBLE, 


Commissioner. 


22 ( S15. Hi. Petition. EE. & & 


To the Commissioner of Patents of the United States of America : 
The petition of Elon A. Marsh, of Battle Creek, in the county of 
Calhoun and State of Michigan, respectfully represents that your 
petitioner has invented a new and useful improvement in “ steam- 
engine valve gear,’ which he verily believes-has not been known or 
used prior to the invention thereof by your petitioner. He there- 
fore prays that letters patent of the United States of America may 
be granted to him therefor, vesting in him and his legal representa- 
tives the exclusive right to the same upon the terms and conditions 
expressed in the act of Congress in that case made and provided, he 
having paid fifteen dollars into the Treasury of the United States 


‘and otherwise complied with the requirements of said act: and he 


hereby authorizes O. D. Munn and A. E. Beach, of the firm of Munn 
& Co., of the cities of New York and Washington, or their accred- 
ited agents, to act as his attorneys in presenting the application and 
in making all sach alterations and amendments as may be required, 
and to sign his name to the drawings. 


ELON A. MARSH, 


a 
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228 Oath. 


STATE OF MICHIGAN, 
County of ¢ ‘alhoun, > 


8 . 


On this nineteenth day of April, 1880, before the subscriber, a 
notary public in and for said county, personally appeared the above- 
named E. A. Marsh and made solemn oath that he verily believes 
himself to be the original and first inventor of the within-described 
improvement in “steam-engine valve gear,’ and that he does not 
know or believe that the same was ever before known or used, and 
that he is a citizen of the United States, and that the same has not 
been patented to him nor with his knowledge or consent in any 


foreign country. 
[L. s.] M. B. RUSSELL, 


Notary Public, Calhoun County, Michigan. 


229 Specification describing a new and useful improvement in 
steam-engine valve gear, invented by Elon A. Marsh, of 
dattle Creek, in the county of Calhoun and State of Michigan. 


[My invention consists in the combination with the main shaft 

and valve rod of a steam-engine of adjustable 

Substitute “B,” gearing connecting said shaft Pand said rod and 
Oct. 25, 80. means for operating the same, whereby provis- 

ion is made for reversing the engine, as here- 
inafter particularly described. 

In the accompanying drawing— 

Figure 1 is a side view of a portion of an engine with my im- 
provement applied thereto. 

Figure 2 is a view of a device' for operating 
the valve geai 

Similar letters of reference indicate corresponding parts. 

A represents the engine bed, B the pillow block, and C the 

main shaft of a steam-engine of any ordinary ‘description. 
230 OD represents a lever provided with two bearings ef. The 

bearing e works on the main shaft C at the point usually 
occupied by the eccentric, and the bearing f receives a journal at- 
tached to a gear wheel, G. 

On the main shaft C is a gear wheel, J, fixed to said shaft, and the 
gear wheel G is arranged to engage with said wheel J. 

The gear wheel G is provided with a wrist pin, g, to which is at- 
tached the outer end of the valve rod H. 

The outer end of the lever D is provided with a handle, d, and 
also with a spring latch, L, for engagement with two notches m! m2 
in the edge of a quadrant plate, M, in order to hold it in place. 

When the parts are in the position shown in figure 1 a line drawn 
through the longitudinal center of the lever D coincides with the 


July 10, 1880. 


line a a. As the shaft C rotates motion is | imparted by the gear 
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wheel J to the gear wheel G and thence to the valve rod H, and 

thus the valve is operated. When it is desired to reverse the engine 

the latch L is disengaged ‘from the notch m' and the lever D is 

raised until the latch engages with the notch m®. This places 

: 231 the parts in such a position that a line drawn through the 

longitudinal center of the lever D coincides with the line b } 

and the gear wheel G occupies the position represented by the 

dotted circle c. During the passage of the wheel G from one position 
to the other the valve is arrested and thus the engine is reversed. 

Having thus fully described my invention, [ claim as new and 

desire to secure by letters patent— 

In a reversing gear for steam-engines the adjustable gear wheel 

G operating in connection with the fixed wheel 

Substitute “A,” J and the engine valve and provided with a 

July 10, ’80.+ - suitable device for changing the angular posi- 

‘tion for the purpose set forth. ]* 


ELON A. MARSH. 
Witnesses: . 
EK. R. SMITH. 
W. G. MOREHOUSE. 


| Endorsed:] 8877. ‘4. Patent office, U.S. A., May 3, 1880. 


232 Copied May 24, ’80. 
Room No. 38. 


DEPARTMENT: OF THE INTERIOR, 
U.S. Parent Office, 
WASHINGTON, D. C., May 24, 1880. 
EK. A. Marsh, Munn & Co., present: 
Steam-eng. valve gear. S877. May 3, 1880. 

On page 3, line 1, of the specification the word “device” should 
be changed to “lever.” The claim presented is anticipated by R. 
Creuzbaur, No. 161,486, Mar. 30, 1875, and R. F. Hatfield, No. 
56045, July 3, 1866. (Direct act’g eng.) 

F. FOWLER, Ex. - 


[Endorsed:] 1. 8877. 4%. Rejection. May. 24, 1890. 


933 WasuHinoton, D. C., July 8, 1880. 
Hon. Commissioner of Patents: 
In the application for a patent on steam-engine valve gear filed 
May 3, 1880, substitute “lever” for “device” on page 3, line 1, of 
the specification. 


a 
. 
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Also erase claim and substitute as follows: 


[(1.) “In steam-engine valve gears the gear wheel G, operating in 

connection with the fixed wheel J and the 

A. Erased Oct. 25, engine valve and provided with the lever D 
80. or equivalent device for changing the angu- 

lar position of the movable wheel G, as and 
for the purpose specified. 

(2.) In steam-engine valve gears the combination with the main 
shaft C carrying gear wheels G J, the former connected by the wrist 
pin g with valve rod H, of the lever D, having two bearings ¢ f and 
a latch, L, working in either of two notches m! m? of plate M, as 
shown and described.” |* 


EK. A. MARSH, 
Per MUNN & CO., Attorneys. 


8 


[Endorsed :] 2. 8877. 43. Amendment A, July 10, 1880. Can- 
celled Oct. 25, ’80. 38. Patent Office, U.S. A., July 10, 1880. 


234 Copied July 14, ’80. 
Room No. 38. 
DEPARTMENT OF THE INTERIOR, 
U. S. Patent OFFice, 
WASHINGTON, D. C., July 14, 1880. 
FE. A. Marsh, care of Munn & Co., present : 
Steam-engine valve gear. 8877. May 3, 1880. 


The claims presented are fully anticipated by English patent No’ 
2858, of 1858, Figs. 1 and 2. 
Fr. FOWLER, Ez. 


CHAS. C. ABBE. 
[Endorsed :] 3. 8887. 4. Rejection. July 14, 1880. 


925 Room 38. No. 8877. 
WasHinoton, D. C., July 15, 1880. 


Hon. Commissioner of Patents: 

In the application for a patent on steam-engine valve filed May 
3, 1880, the new reference has been carefully considered, but does 
not meet the invention. ‘The purpose is to work a cut-off valve, not 
to reverse an engine, and the means for attaining these diverse ends 
is signally different. His small wheel is in a swinging frame and 
rolls around the larger as the governor balls rise and fall, while my 
small wheel is fixed on a rotary shaft, which is the main shaft of the 
engine and works the, large wheel that carries (by ut Wrist pin) the 


os 
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valve rod. The parts being combined in a different way and for a 
different purpose, the two devices are not interchangeable, and can- 
not, therefore, be considered equivalents. A favorable consideration 
is therefore respectfully requested. 


KE. A. MARSH, 
Per MUNN & CO., Altorneys. 


. [Endorsed:] 4. 8877. ‘*. 38. Letter to office, July 20, 1880. 
Patent Office, U.S. A., July 20, 1880. 


236 Copied July 21, ’80. 
Room No. 38. 


DEPARTMENT OF THE INTERIOR, 
U. S. Patent OFFICE, 
W asHinoton. D. C., July 21, 1880. 
K. A. Marsh, Munn and Co., present: 
Steam-engine valve gear. 8877. May 3, 1880. 


All of the elements contained in applicant’s claims are found in 
the English reference No. 2858, of 1858, and the claims as presented 
are thought to be anticipated by the same. 

lr. FOWLER, Ez. 
CHAS. C. ABBE 


| Endorsed:] 5. 8877. 4. Rejection. 


237 ‘To the Commissioner of Patents: 

The undersigned, having on or about the 3d of May, 1880, 
made application for letters patent for an improvement in steam- 
engine valve gear, hereby appoints Mess-s. Alexander & Mason, of 
Washington, D. C., associated with Martin Metcalf, of Battle Creek, 
Michigan, his attorneys, with full power of substitution and revoca- 
tion to present said application, to make amendments therein, to 
receive the patent, and do all the business — U.S. Patent Office 
connected therewith. 

Signed at Battle Creek, Michigan, this 12th day of October, 1880. 

The undersigned, having on or about the 3d day of May, 1880, 
appointed Mess. Munn & Co., of Washington, D. C., his attorneys to 
prosecute the application for a patent, referred to above, for steam- 
engine valve gear, hereby revokes the power of attorney there 
given. 

Signed at Battle Creek, Michigan, this 12th day of October, 1880. 

ELON A. MARSH. 


* 
Oct. 22, 1880. United States Patent Office, Oct. 22, 1880. 


Gs 455 


[Endorsed :] 8877. ‘4. Revocation and new power of attorney. 
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238 Wasuinoaton, D. C., Oct. 22d, 1880. 
Hon. Comm’r of Patents. 
Sir: In the matter of the application of E. A. Marsh for improved ‘ 
reversing gear for steam -engines, filed May 23d,! 1880, the specifica- 
tion is hereby amended by ‘canceling all except caption and signa- 
tures and substituting therefor the following: 


[My invention relates to certain improvements in reversing gear 

for steam-engines,.and it consists in the 

B. Substitute “C,” combination with the main shaft and valve 

Nov. 13, ’80. _ rod of the engine of two intermeshing gear 

wheels of equal diameter, one mounted on 
the main shaft and the other upon a lever, and connecting with the 
ralvé rod by a wrist pin, whereby the relative position of the valve 
rod to a longitudinal line drawn through the center of the main 
shaft and point of valve rod attachment may be instantly changed 
and the point of attachment thrown to either side of the said line 
in order to reverse the motion of the engine, as more fully herein- 

after specified. 
[In the drawings, figure l represents a side elevation of a 
239 ~=portion of a steam-e engine, showing my invention, and figure 
2 is a detached view of the lever by which the reversing gear 

is operated. 

The letter A indicates the bed of the engine, B the pillow block, =—_ 
and C the main driving shaft, which may be of the ordinary de- 
scription. The letter D indicates a lever fulerumed at f? F* to the 
main shaft and provided with a bearing, e, in which is journalled a 
gear Wheel G*. The letter J indicates a gear wheel mounted on the 
end of the main shaft C and adapted to rotate with it. The gear 
wheels G and J are of equal diameter® and provided with an equal 
number of cog teeth, which intermesh with each other so that both 
wheels make the same number of revolutions in a given time. The 
letter g indicates a wrist pin secured to the face of the gear wheel G, 
to which one end of the valve rod H is pivoted. The free end of the 
lever D is provided with a handle, d, and a spring latch, L, which is 
adapted to engage the detents N N’ N’’”® in the face of the quadrant 
M in order to hold the lever in position as it is’ shifted. The letter 

P indicates the valve chamber of the valve cylinder, and R 
240 =the valve, which may be of the ordinary description, the valve 
being attached in any approved manner to the \ alve rod. The _ 
letter S indicates the driving crank of the engine and h its crank 
pin’ | 
The operation of my invention is as follows: 

When the parts are in the position indicated by the unbroken 
lines in figure 1 the main driving shaft will be rotated in the direc- | 
tion indicated by the arrow 1.9 :; 
idectaliodaieeed s silpsaeisiniei eeilelei cies ania aa Cialgiiin A ; 
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To reverse the engine it is simply necessary to lower the lever! to 
the position indicated by the dotted lines? when the motion of the 
valve will be instantly altered and the direction of rotation of the 
driving shaft changed as indicated by the arrow 4° It is evident 
that, as the wheels are equal in diameter,’ the wheel G will make 
but one rotation to one of the wheel J, shifting the valve properly at 
each end of the stroke.of the piston. 

Having thus fully deseribed my invention, what I claim and desire 
to secure by letters patent is— 

In combination with the main driving shaft of an engine and the 

valve rod thereof the intergearing cog-wheels of equal diame- 
241 ter,® one fixed on the driving shaft and the other capable of a 
movement partially around the first mentioned, the latter 
being provided with a wrist pin, to which the valve rod is connected, 
whereby said rod is adapted to reciprocate the piston® back and forth 
at each revolution of the main shaft and to change the motion uf 


the’ valve for reversing, substantially as specified. |* 


Respectfully, E. A. MARSH, 
By ALEXANDER & MASON, Att’ys. 


The above case is respectfully submitted for reconsideration, and 
attention is called to the fact that the English patent, the only case 
cited in answer, shows a movable cog-wheel half the diameter of the 
cog-wheel on the driving shaft and making two revolutions to its 
one, which would preclude its action directly upon the valve rod 
und valve to properly reciprocate the valve, as it would reciprocate 
it twice at each revolution of the driving wheel, which would ren- 
der the engine inoperative. Moreover, it is not seen how the mechan- 

ism of the reference could be employed to reverse the engine 
242 ~—by acting directly on the valve rod, as in applicant’s case. 

The specification has been rewritten and the claim amended, 
however, in view of the reference, and it is thought to so clearly 
show the distinction between the two cases and reference as to leave 
no question as to the novelty of applicant’s invention. 

Respectfully, E. A. MARSH, 

By ALEXANDER & MASON, Alt’ys. 


[ Endorsed :| 8877. 43. Amendment “Bb,” Oct. 25, 1880. Can- 
celed Noy. 13, 1880. 38. United States Patent Office, Oct. 25, 
1880. 


* Words and sentences enclosed in brackets erased in original. 


'As shown in unbroken lines, the lever is as low as it can ever be placed. ? No 
dotted lines. * No arrow shown. *Notso. ®Notsoshown. *Valve. * Motion not 


changed. 
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243 C. Nov. 4, ’80. 
Room No. 88. 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATeNtT OFFICE, 
W asHineton, D. C., Nov. 4, 1880. 
E. A. Marsh, Alexander & Mason, present: 
Steam-engine valve gear. 8877. May 3, 1880. 


No examination upon the merits of the above case can be had 
until the same has been correctly presented. 
I’. FOWLER, Ex. 
CHAS. C. ABBE. 


[Endorsed:] 7. 8877. 4. Letter, Nov. 4: 1880. 


244 C. Nov. 9, ’80. 
Room No. 38. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
WaAsHINGTON, D. C., Nov. 9, 1880. 
EK. A. Marsh, Alexander & Mason, present: 
Steam-engine valve gear.. 8877. May 3, ’80. 


A model is thought to be necessary in the examination of the 
above application. 
F. FOWLER, Ex. 
CHAS. C. ABBE. 


[Endorsed:] 8. 8877. 43. Letter, Nov. 9, 1880. 


244} Room No. 38. 


DEPARTMENT OF THE INTERIOR, 
Unitep Srates Patent OFFICE, 
W asHinaton, D. C. Nov. 9, 1888. 
Application No. 8877. 
Inventor, E. A. Marsh. 
For steam-engine valve gear. 
Filed May 3, 1880. 
I certify that a model is useful in the examination of this appli- 
cation. 


CHAS. C. ABBE. 


EF. FOWLER, Examiner. 
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WasHineton, D. C., Nov. 138th, 1880. 
Hon. Comm’r of Patents. 


Sir: In the matter of the application of I. A. Marsh for imp. in 
: reversing gear for steam-engines, filed May 3d, 1880, the specification 
is hereby amended by cancelling all except signatures and caption 

and substituting therefor the following : 


247 


“ Mv invention relates to certain improvements in revers- 
ing gear for steam-engines, and it consists, in the combination 
with the main shaft of the engine and the valve rod, of two 
intermeshing gear wheels of equal diameter, one mounted on 
the main shaft and the other upon a lever fulcrumed to the 
main shaft and connecting with the valve rod by a wrist pin 
in such manner that the last-mentioned wheel may be 
thrown to either side of a line ou the plane of the reciprocation 
of the valve and the center of the main driving shaft, and thus 
change the motion of the valve and engine. 

In the accompanying drawing figure 1 represents a side 
elevation of a portion of an engine showing my improved re- 
versing gear, and figure 2 a detached view of the reversing 
lever. 

The letter A indicates the bed of the engine, B the pillow 
block, and C the main driving shaft, which may be of the 
ordinary description. The letter D indicates a lever having 

a bearing, e, by which it may be ful- 

*Mar. 18, ‘80. crumed to the driving shaft [at]* near 

one end, and a similar bearing, f, for 

the journal of the toothed gear wheel G. The said wheel, when 

the parts are in place, intermesh with a wheel, J, equal in 

diameter! and similar in all respects to the wheel G, the said 

wheel J being rigidly secured to the driving shaft C, so as to 

rotate with it and impart motion to the wheel G. The letter 

g indicates a wrist pin secured to the wheel -G, to which one 
end of the valve rod FE is pivoted. 

3. The free end of the lever D is provided with a handle, d, 
and a spring pawl, L, which is adapted to engage the detents 
m! m® in the edge of a quadrant, P. The letter M indicates 
the fly-wheel of the engine, a portion being broken away to 
show the intermeshing gears. 

The operation of my invention is as follows : 

When the parts are in the position, with the lever on the 
line a a, the wheel G will be above a horizoutal line drawn 
through the center of the driving shaft and the’ plane of re- 
ciprocation of the slide valve, causing the valve to move in 
one direction. ‘To reverse the engine it is evident that it is 
only necessary to alter the position of the lever so as to bring 
it on the line 6 6, carrying the wheel below the plane of re- 
ciprocation of the valve and the center of the shaft C and thus 
changing the motion of the valve. 


ie 


INot so shown. 
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Having thus fully described my invention, what I claim, 
and desire to secure by letters pi atent, is— 

In combination with the main driving shaft of an engine 
and the valve rod thereof, the intergearing cog- wheels of 
equal diameter, one fixed on the driving sh: ft and the other 
capable of a movement partially around the first mentioned, 
the latter having a wrist pin to which the valve rod of the 
engine is connected, whereby said valve rod is adapted to 
reciprocate the valve and operate the same to reverse the 
engine, substantially as specified. |* 

EK. A. MARSH, 
By his att’ys, ALEXANDER & MASON. 


[Endorsed:] 9. 8877. 4. Amendment “C,” Nov. 13, 1880. 
Patent Office, U.S. A. Novy. 18, 1880. 


248 C. Nov. 15, ’80. 
toom No. 38. 


DEPARTMENT OF THE INTERIOR, 
UnITED STates PATENT OFFICE, 
WasnHinoton, D. C., Nov. 15, 1880. 
E. A. Marsh, Alexander & Mason, present: 
Steam-engine valve gear. 8877. May 3, 1880. 

On page 2 the statement that the letter D is fulerumed -“at one 
end” is erroneous & should be corrected. The drawing should also 
be corrected to show the gear of equal diameters. Dotted lines will 
be sufficient to represent such. 

F. FOWLER, £x 


[Endorsed :] 10. 8877. ‘*%. Letter, Nov. 15, 1880. 


249 Wasuinoton, D. C., Nov. 18, ’80. 
Hon. Comm ’r of Patents. 

Sir: In the matter of the application of E. A. Marsh for improve- 
ments in steam- -engine valve, filed May 3, 1880, we hereby amend 
the same. 

On page 2, line 14, erase the word “at” and insert therefor the 
word “ near.” 

E. A. MARSH, 
By his att’vs, ALEXANDE R & MASON. 


3 
United ge = —, U. S. A. Nov. 18, 1880. Allowance issued. 
Dated Nov. 22, 1880. 


[Endorsed:] 11. 8877. ‘43. Amendment, Nov. 18, 1880. 38. 
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250 Memorandum of Fee Paid at U.S. Patent Office. 
$20. H. LSSO. 
Serial No., 8877. 
Inventor, Ic. A. Marsh. 
Patent to be issued to inventor and Minard Lafever. 
Name of invention as allowed, steam-engine valve gear. 
Date of payment, Dec. 9, 1880. 
lee, $20.00. 
Solicitor-, Alexander & Mason. 
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2524 [Endorsed:] Patent No. 236,052. Copy File wrapper con- 
tents. E.A.Marsh. Steam-engine valve gear. 6305, D.,’82. 


(Here follow diagrams marked pp. 253, 254.) 
STIPULATION Exuipit No. Two. 
JAMES FERRABEE, of Stroud, England. 


Letters Patent No. 2858, dated Dec. 13th, 1858. 


Steam-Engines, Xe. 


Extract from spec., from line 25, p. 4, to the word “driven,” line 
17, p. 0. 


A is the cut-off valve, connected by a guide rod, B (which works 
through a stuffing box in the valve chest C), by means of a connect- 
ing rod, B', to a crank, a, on a short shaft, 6, which shaft turns in 
bearings in a swinging frame, D, mounted loosely on the crank 
shaft k of the engine. On the shaft 6 is fixed a wheel, c,gearing into 
a wheel, d, fixed on the crank shaft FE. ‘The small wheel c is half 
the diameter of the large wheel d, and makes two revolutions for one 
of the wheel d. One extremity only of the slide valve A passes the 
steam port f, formedin the partition e of the valve box C. The slide- 
valve A makes a forward and a return stroke while the piston is 
making one stroke, and in so doing it admits steam to the main 
slide valve F between the time that that valve closes one cylinder 

port and opens the other. The time that the port f remains 

256 open depends upon the distance the edge of the valve A travels 
* after opening the port f, which distance may be varied by 
rolling the wheel ¢ with its crank @ round the wheel d, the crank of 
the shaft E being so set as always to admit the steam to the main 
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slide valve F at the proper time. The swinging frame D, carrying 
the wheel ¢ with its shaft 6 and erank a, is supported in position on 
the crank shaft E by a carriage, G, fixed to the main frame H of the 
engine. Jointed to the swinging carriage D is a rod, H, for estab- 
lishing the connexion between it and the governor. For the pur- 
pose of altering the cut-off valve by hand when the swinging frame 
D is disconnected from the governor a hand lever, I, is provided, 
which, being fixed to the frame Dand furnished with a eateh, 7, may 
be retained at any required position by the catch locking into a 
notched guide, K, standing up from the main framing H. 

The governor for working the swinging frame D transmits its 
regulating power through a traversing screw and bell-crank lever or 
other suitable contrivance to the rod h (Pig. 1) in the manner which 

I will now explain. The rotary motion of the crank shaft E 
257 ~=iscommunicated by bevel gearing in the usual manner to the 

vertical spindle E! of the governor, and the rotation of this 
spindle causes the pendulous weighted arms LL, which are jointed 
to the upper end of the spindle, to raise or fall, according to the 
speed at which the spindle is driven. 


Ex’d: E. A. M., M. McK. 


Sometimes found desirable to work the cut-off equilib- 
rium valve in the manner shown in Figs. 8 & 9 of a modification of 
my improved cut-off arrangement. 

H, crank shaft; B, spin wheel keyed thereon; C, spin wheel of 
} diameter of B, on shaft, carrying 2 excentrics, with link. 
Shaft fixed in bearings; rods to link of different length. 


(Endorsed :) Copy of Ferrabee’s patent. 


(Here follow diagrams marked pp. 258 ¢ 


STIPULATION Exuipit THREE. 


DerPARTMENT OF THE [INTERIOR, 
Unrrep Srates Parent OFFICE. 
_ To all to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of the specification and drawing 
in the matter of the English letters patent granted Robert Shaw 
January 28, 1853, No. 210, for starting, stopping, and reversing 
steam-engines. 

[un testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighth 
day of February, in the year of our Lord one thousand eight hun- 
dred and eighty-two, and of the Independence of the United States 
the one hundred and sixth. 3 

[SEAL. ] EK. M. MARBLE, 


Commissioner. 
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STIPULATION Exuipit THREE. 
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Rosert SHaw, of Portlaw, county Waterford, Ireland 
Letters Patent No. 210, dated January 28th, 18508. 
Starting, Stopping, and Reversing Steam-Lngines. 


Specification in pursuance of the conditions of the letters patent filed 
by the said Robert Shaw in the Great Seal Patent Office on the 
27th July, 1853. 


To all to whom these presents shall come I, Robert Shaw, of Port- 
law, in the county of Waterford, in Ireland, cotton spinner and 
manufacturer, send greeting : 

Whereas Her Most Excellent Majesty Queen Victoria, by her let- 
ters patent bearing date the twenty-eighth day of January, in the 
vear of our Lord one thousand eight hundred and fifty-three, in the 
sixteenth year of her reign, did, for herself, her heirs, and successors, 
give and grant unto me, the said Robert Shaw, her special licence 
that I, the said Robert Shaw, my executors, administrators, and 
assigns, or such others as I, the said Robert Shaw, my executors, ad- 
ministrators, and assigns, should at any time agree with, and no 
others, from time to time and all times thereafter during the term 

therein expressed, should and lawfully might make, use, ex- 

262  ~=sereise, and vend within the United Kingdom of Great Britain 

and Ireland, the Channel Islands and Isle of Man, an inven- 
tion for “ starting, stopping, and reversing steam-engines ” upon the 
condition (amongst others) that I, the said Robert Shaw, by an instru 
ment in writing under my hand and seal, should particularly de- 
scribe and ascertain the nature of the said invention, and in what 
manner the same was to be performed, and cause the same to be 
tiled in the Great Seal Patent Office within six calendar months next 
and immediately after the date of said letters patent: 

Now, know ye that I, the said Robert Shaw, do hereby declare the 
nature of my said invention, and in what manner the same is to be 
performed, to be particularly described and ascertained in and by 
the following statement (that is to say): 

My invention consists of improved combinations of machinery ap- 
plicable to steam-engines whereby the position of the valve or valves 
for admitting steam to the eylinder is changed with great facility; 
and in order that mv invention may be fully understood and readily 
carried into effect I will proceed to describe the annexed sheet of 
drawings, reference being had to the letters and figures marked 

thereon. 

263 Figures 1, 2, and 3 are three views of one of my improved 

combinations of machinery for changing the position of steam 
valves for starting, stopping, and reversing steam-engines. In these 
views A Is part of the crank shaft or other shaft driven by the steam- 
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engine; B is a bevel wheel keyed on the shaft A; C is another bevel 
wheel, loose on the shaft A, but fixed to the excentric E. The two 
wheels B and C are in gear with a similar wheel, LD, revolving loose 
on the handle F. The valve or valves of the steam-engine are put 
in motion by a connecting rod actuated by the excentric E in the 
ordinary manner. ‘The mode of operation is as follows: When the 
lever I is in the positfon shewn in Figure 1 the steam valves are 
closed or in neutral position, but as soon as the engineer raises the 
handle I° to the point G, the wheel D, being in gear with the fixed 
wheel B, imparts motion to the wheel C and excentric KE, thereby 
altering the position of the valves and causing the engine to move 
forward by depressing the lever F until it reaches the point H. The 
wheel D imparts motion in the contrary direction to the wheel C 
and excentrie EK, thereby changing the position of the valves and 
reversing the motion of the engine. 
264 ligures 4, 5, and 6 represent three views of another com- 
bination of machinery for changing the position of steam 
valves. In these views the bevel wheels are dispensed with and the 
requisite motion Is given to the excentric E by means of a spiral 
groove, I', in the tube E?, which ts fixed to or cast with the excen- 
tric kk. «=The shaft A is in this instance furnished with a groove, or 
is bored through the centre for the key or bar I, which is bent up 
at one end, as seen in figure 6, and fits into the spiral groove E!. 
The other end of the key or bar I is séeured to the bush K, which 
is slidden to and fro on-the shaft A by the lever L. The tube E? 
and excentric FE are at liberty to turn on the shaft A, but they are 
prevented moving endways by the set washers M. The mode of 
operation of this combination is as follows: When the various parts 
are in the relative positions shewn in figure 5 the valves are closed 
and the engine is stopped. On moving the handle or lever L to 
the right, as shewn by the line N, the key I, by acting on the spiral 
groove E' in the tube E?, eauses the excentric E to move in the 
direction of the arrow, thereby giving the necessary motion to the 
valves for starting the engine; but when the handle L is moved to 
() the contrary action takes place on the valves and the direction of 
motion in the engine Is reversed. 
260 | wish it to be understood that the variations in the posi- 
tion of the valves may be produced by spur wheels instead of 
bevel wheels, and the valves may be worked by cranks or tappets 
instead of excentrics,as shown in thedrawings. Instead of the lever 
I’ (shown in figures 1, 2, and 3) a spur or worm wheel, P, as seen, 
figures 7 and 8, may be used. In these views the wheel D revolves 
on one of the arms of the worm wheel P. () represents part of the 
erank shaft of a marine engine. On this shaft is fixed a spur wheel, 
()’, which gears into the wheel R, fixed on the same bush as the 
loose bevel wheel B. The bevel wheel C is fast on the shaft A, 
which serves as a fulerum for the worm wheel P, and the tappet or 
excéntrie KE is fixed on a vertical shaft, S. driven by mitre wheels 
from the shaft A, as shown in figure 8. The worm T, fixed on the 
same shaft as the starting wheel U, communicates the requisite mo- 
tion to the worm wheel P and bevel wheel D for starting, stopping, 
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and reversing the engine, as above described in reference to the pre- 
ceding figures. 

The lever L, in figure 5, may be substituted by a screw or wheel 

to work the bush K or other attachment to the key or bar I, 
266 It may also be desirable in some cases to make the shaft A— 
see figure 2—in two pieces, joining at P’. 

I would observe, in conclusion, that I do not confine or restrict 
mvself to the details or arrangements shown and deseribed, but 
what I consider to be novel or original, and therefore claim as the 
invention secured to me by the hereinbefore in part recited letters 
patent, is— 

The improved combinations of machinery, as shown and de- 
scribed, for starting, stopping, and reversing steam-engines. 

[In witness whereof [, the said Robert Shaw, have hereunto set 
my hand and seal this twenty-fifth day of July, one thousand eight 
hundred and fifty-three. 

| ROBT SHAW. [1L.s.] 
eta: A.M. 1. Mo. | 


[ Endorsed :] 20659. D. Copy. Shaw patent, English. Stipu- 
lation Exhibit Three. 


(Here follows diagram marked p. 267.) 


SrTipuLATION Exuipitr Four. 


DEPARTMENT OF THE INTERIOR, 
Unirep States Parent OFFICE. 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of the specification and drawing 
in the matter of the English letters patent granted Charles Sells, 
Deeember 6, 1859, No. 2758, for marine steam-engines. 

[n testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighth 
day of February, in the year or our Lord one thousand eight hun- 
dred and eighty-two, and of the Independence of the United States 
the ene hundred and sixth. 


[swar.] -E. M. MARBLE, 


Commissioner. 


Filed in eclerk’s office Feb’y 10, 1883. : 


WALTER 8S. HARSHA, Clerk. 
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CHARLES SELLS, of Stockwell, England. 


Letters Patent No. 2758, dated 6th December, 1859 
? 
Marine Steam Engines. 


Specification in pursuance of the conditions of the letters patent 
filed by the said Charles Sells in the Great Seal Patent Office on 
the 6th June, 1560. 


To all to whom these presents shall come I, Charles Sells, of Stock- 
well, in the county of Surrey, engineer, send greeting : 

Whereas Her Most Excellent Majesty Queen Victoria, by her letters 
patent bearing date the sixth day of December, in the year of our Lord 
one thousand eight hundred and fifty-nine, in the twenty-third vear 
of her reign, did, for herself, her heirs, and successors, give and grant 
unto me, the said Charles Sells, her special license that I, the said 
Charles Sells, my executors, administrators, and assigns, or such 
others as I, the said Charles Sells, my executors, administrators, and 
assigns, should at any time agree with,and no others, from time to time 
and at all times thereafter during the term therein expressed, should 
and lawfully might make, use, exercise, and vend within the United 
Kingdom of Great Britain and Lreland, the Channel Islands, and Isle 
of Man an invention for “improvements in marine steam-engines 
for driving screw and other propellers,” upon the conditions, amongst 
others, that I, the said Charles Sells, my executors or administrators, 
by an instrument in writing, under my or their or one of their hands 
and seals, should particularly deseribe and ascertain the nature of 
the said invention and in what manner the same was to be per- 
formed, and cause the same to be filed in the Great Seal Patent Office 
within six calendar months next and immediately after the date of 
the said letters patent: 

Now know ye that I, the said Charles Sells, my do hereby declare 
the nature of my said invention and in what manner the same ts to 
be performed to be particularly deseribed and ascertained in and by 
the following statement thereof, reference being had to the drawings 
hereunto annexed—that is to sav; 

My invention consists in an improved arrangement of horizontal 
engine for screw propulsion, designed for the purpose of effecting 
great economy of fuel by using the steam very expansively for ob- 
talning a uniform and equitable power, and for obviating the yvibra- 
tory motion at present communicated to vessels from the action of 
the engines when two only are used. For these purposes | employ 
three cylinders, placed together side by side, the area of which 
should be increased about 4 or } more than usual when intended 
for working with a great amount of expansion. The cylinders have 
a three throw. crank shaft immediately in front of them. Each cyl- 
inder has two piston rods, one passing above and one below the shaft, 
connected to a cross-heed, with the connecting rod returning back 
to the crank. Nearly opposite each of the two outer cylinders is 
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placed a condenser, with its horizontal air pump. The air pumps 
are worked direct from the pistons of the opposite cylinder or by an 
arm from one of the piston-rods. Each of the condensers and air 
pumps serves for the condensation of the steam from its opposite 
cylinder and for one-half of the steam from the center cylinder. In 

order to cut off the steam at an early part of the stroke of the 
270 piston, and as close to the cylinder as possible, I dispense with 

the ordinary expansion valves and adopt the slide valve for 
that purpose, and employ an improved apparatus for shifting the 
position of the eccentrics, so as to be enabled to cut off the steam at 
the time required. This apparatus is also used as a starting and re- 
versing gear, and consists of a train of two or more spur wheels 
mounted in a movable frame for communicating the motion from 
the spur wheel on the main crank shaft to a spur wheel on the 
crank or eccentric shaft for working the slides; this frame may be 
raised or lowered by suitable means, so as to cause the eccentric shaft 
to revolve to the extent required for effecting the intended opera- 
tions, and, as the opening of the ordinary slide valve for the admis- 
sion of the steam hecomes very much reduced when the lap is pro- 
portioned for cutting off the steam at an early part of the stroke, | 
employ an improved description of slide valve, having one or more 
additional facings, with the corresponding ports into the eylinder 
for the admission of the steam so as to obtain the requisite amount 
of steam opening without increasing the area of the eduction open- 
ings. 

In the drawings hereunto annexed I have shown my improved 
arrangement of engines, and also the apparatus for shifting the 
eccentrics, together with the improved description of slide valve 
Figure 1 jis a side elevation; figure 2, an end view, partly in eleva- 
tion and partly in section; and Fig. 5,a plan of my improved engine 
fitted with the ordinary injection condensers. A A A are the three 
cylinders, placed side by side with the three throw crank shafts B, in 
front ofthem. C C are the piston-rods connected to the cross-heads. 
D and E are the connecting rods, returning back to the crank as in 
the ordinary double piston-rod engine. F F are the two condensers, 
and GG are the two horizontal air pumps, with their foot and de- 
livery valves and hot wells. H H are the two passages for convey- 
ing the exhaust steam from the centre cylinder through the educ- 
tion spaces of the outer cylinder to the main eduction pipes I, lead- 
ing to the condensers. R is the eccentric shaft for working the 
slides, which is driven by the spur wheel L on the main crank shaft 
by means hereafter described. M is the main stem pipe, and N is 
a shut-off valve, to be used in lieu of the ordinary throttle valves, to 
be worked by levers from the starting platform, in order to readily 
regulate the admission of steam to the engines or to shut it off when 
required. Figure 4 isa side elevation; figure 5, an end view, partly 
in elevation and partly in section ; figure 6, a plan of my improved 
engine fitted with service condensers and the necessary col¢ water 
pumps. In this arrangement I work the air pump by an arm from 
one of the piston-rods of the outer cylinders, and the cold water 
pumps, which are also placed opposite the two outer cylinders, are 
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worked by rods direct from the pistons. A A are the surface con- 
densers, with the water circulating. between the tubes while the steam 
is condensed within them. B B are the two air pumps, worked from 
the piston-rods by the arms C C. D Dare the cold water pumps, 
with their foot and delive ry valves, worked by rods direct from the 
piston of their op posite cylinders. E E are the suction pipes lead- 
ng from the side of the vessel, and F F are the delivery pipes lead- 
ng te »the lower pares of thesurface condensers by the passage-Wway Gi, 
which has an opening at its lower part, while the hot water 
271 ~~ passesaway from the top by the passage-way H, and overboard 
by the discharge pipe I. Theother parts of the engine are simi- 

lar in arrangement to those illustrated in figures 1, 2, and 38. 

These two plans form firm and compact arrangement of engines 
especially suited for working the steam with a great amount of ex- 
pansion, ils by thie employment of three evlinders with their cranks 
placed at an angle of 120° with each other the power is rendered 
nearly uniform. ‘The whole of the working parts are kept well in 
view and are easy of access at all times while at work, which is very 
essential in quick-working engines, while al the same time much of 
that unpleasant motion felt in serew vessels will be obviated, as the 
centre of gr: en. of the moving parts is always nearly In the same 
position with regard to the vessel. 

Figure 7 aun elevation and figure 8 a plan of the apparatus | 
use for shifting the position of the eccentrics. [| propose to propor- 
tion the slide valve to shut off the steam at } of the stroke, when 
the valve is made tv commence opening the steam ports, just at the 
beginning of the stroke of the piston or when the crank 1s just 
passing its centre, and when required for starting the engines the 
eccentrics may be set backwards, so as to allow the steam to dwell 
Ol} until about 3 of the stroke. and when required to work with il 
yreater amount of expansion they may be set forward so as to cut 
off the steam at the time required. The alteration in the amount of 
expansion may be effected without materially altering the admits- 
sion of the steam into the eylinder. A ls the spur wheel on the 
crank shaft, which gives motion by means of the spur wheels B B, 
mounted in the movable frame e¢ to the spur wheel D on the eccen- 
tric shaft IE, which gives motion to the slide valves. It will be 
readily seen that by lowering the frame C, which is _— at its 
upper and lower ends so as to keep the wheels p roperly 1 in gear to- 
gether, the eccentric shaft will be caused to revolve in eg direction 
shown by the curved arrow, so that the position of the eccentric In 
relation to the crank may be altered at pleasure by raising or low- 
ering the frame. IF is a lever attached by links to the lower end of 
the frame and which is adjusted by the screwed rod and hand wheel 
(;; this apparatus is also used for reversing the engines, as the eecen- 
trics may be set forward the amount requisite for performing that 
operation in the manner described. I prefer also to use a short 
eccentric rod, as shown in the drawing, arranged so as to compen- 
sate In some measure for the irregularity in the time of cutting off 
the steam caused by the limited length of. the ordinary connecting 
rod. 


19—337 
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Figure 9 is a sectional view of an ordinary double-ported slide 
valve, with the additional steam facings A A and the additional 
steam ports 6b B, by which I obtain the requisite amount of steam 
opening when the lap is Increased so as to cut off the steam at an 
early part of the stroke. : 

And having now described the nature of my said invention and 
in what manner the same is to be performed, I declare that I do not 
confine myself to the particular details shewn in the drawings, but 
what I claim is— 

First. the general arrangement of horizontal engines. with three 
cylinders and with the air pump and condensers placed opposite the 

two outer eylinders, as ‘hereinbefore described. 
242 Second. The improved apparatus, hereinbefore described, 
for altering the position of the eccentrics so as to cause them 
to cut off the steam sooner or later, and also for reversing the engines; 
and— 

Third. The improved form of slide valve, having additional 
steam facings with additional ports in the evlinder to compensate 
for the small width of opening consequent upen giving the slide a 
great amount of lap, as hereinbefore described, and illustrated in the 
accompanying drawings. i 

In witness whereof I, the said Charles Sells, have hereunto set 
my hand and seal this fourth day of June, one thousand eight hun- 
dred and sixty. | 

CHARLES SPELLS. [L. s.] 

Exe’d: H. M.-H., E. A. M. 


(Here follows diagram marked p. 273.) 


274 & 275 , STIPULATION EXHIBIT FIVE. 
H. A. LurrGens, of Paterson, New Jersey. 


Imp't in Cut-off Regulators for Steam- Engines. 


Letters Patent No. 12064, dated Dee. 12, 1854. 


To all whom it may concern : 

se it known that I, H. A. Luttgens, of Paterson, in the county of 
Passaic and State of New Jersey, have invented certain new and 
useful improvements in apparatus to be connected to the governor 
of the steam-engine for the purpose of regulating and controlling 
the speed of the engine by the cut-off; and I do hereby declare that 
the following is a full, clear, and exact description of the same, ref- 
erence being had to-the accompanying drawings, forming part of 
this specification, in which— 

Fig. Lis a front elevation of the apparatus. Figs. II and III are 
side elevations of thesame. Fig.IV is a section of the front elevation 
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with exception of the crank shaft and crank. Figs. V and VI are 
transverse sections of the shaft and part of the apparatus taken in 
the lines marked * and ** in Fig. I. Similar letters of reference in- 
dicate corresponding parts in each of the several Figs. 

My invention consist in a movable cut-off eccentric, whose angu- 
lar position in relation to the crank is controlled by mechanism, 
which depends for its-action upon a brake wheel, two spur wheels, 
and a pinion gearing into a segment attached to the cut-off eccen- 
tric, the mechanism receiving its impulse from the revolutions of 
the shaft. The brake wheel has one spur wheel secured to it and is 
fitted loosely upon the shaft so as to turn freely upon it, but is con- 
fined lengthwise. The second spur wheel and the pinion are fitted to 
a spindle revolving freely in a bearing stationary upon and parallel 
to the crank shaft. This spur wheel gearing into the one secured ‘to 
the brake wheel and the pinion into a segment attached to the ee- 
centric. ‘The eccentric itself is actuated upon by the friction pro- 
duced by the power necessary to move tle cut-off valve and tight- 
ness of the eccentric strap itself upon the cut-off eccentric, while the 
brake wheel is encircled by a friction band or strap, which is con- 
trolled by a governor, so as to produce a greater or less amount of 
friction upon it. The apparatus is so adjusted that when the engine 
is working at its proper speed the governor shall produce just so 
much friction of the brake strap on the brake wheel as will balance 
the friction of the eccentric strap and cut-off eccentric holding the 
eccentric upon the shaft in its respective angular position to the 
crank, but that as soon as the speed increases or decreases it shall 
cause the governor to exert a greater or less amount of friction on 
the brake wheel than the eccentric strap exerts upon the eccentric, 
thus causing the eccentric to alter its angular position in relation to 
the crank. .A greater amount of friction on the brake wheel in part 
or entirely arresting its revolutions causes the advance of the eecen- 
tric upon the shaft, thus increasing the cut-off or diminishing the 
amount of steam admitted. A smaller amount of friction on the 
brake wheel allows the friction of the eecentric strap, either in part 

or wholly, to arrest the eecentric on the shaft, diminishing 

76s‘ the cut-off or increasing the amount of steam admitted. The 

cut-off eccentric is limited in its extreme positions by a pin 

secured to its face, which moves in a slot within the face of the main 
eccentric. 

To enable others skilled in the art to make and use my invention 
[ will proceed to describe its construction and operation. 

A is the crank of a steam-engine. B is the crank shaft, and V the 
crank-pin. Cis the main eccentric actuating the valve for the dis- 
tribution of the steam in the cylinder. It is firmly held in its posi- 
tion upon the shaft B by set screw a, and is provided on its inner 
side with a slot, d, within which moves freely the pin oe, which is 
secured firmly to the face of the cut-off eccentric D. Eccentric 
D is fitted upon the shaft B so as to turn freely upon it, being lim- 
ited in its revolution by pin o within slot d. Eccentric D is en- 
circled by the eccentric strap FE, which connects it to the cut-off 
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valve. It is also provided on one side with plate O and segment N, 
the whole being either cast together or secured firmly by rivets or 
bolts. The pin v includes in its range of motion an angle of 60 
deg., determining the length of the slot d, which also equals the 
range of motion of segment N upon pinion M, giving an amount of 
steam adimitted into the cylinder from uninterrupted admission to 
50 pr. cent. of the length of the stroke of the piston, which amount, 
however, may be modified as deemed proper a range of motion equal 
to an angle of 130 deg., giving an amount of steam admitted 
from uninterrupted admission to 4 pr. cent. of the full stroke. The 
extreme position of the segment N, measured in a line with that 
part of the segment which, in its extreme position, Is In contact with 
the pinion M, or that position in which the expansion port remains 
open during the whole length of the stroke, forms an angle of 120 
deg. with the centre line of the crank A, measured on that side of the 
crank in the direction of which it advances, it being taken for granted 
that the connection of the main and cut-off eccentrics with their 
valves is direct without the intervention of rockers or anything 
which would reverse the motion of the valves, though if this latter 
mode should be adopted the angle would be altered from 120 deg. 
to 60 deg., measured on that side of the erank which recedes 
while in motion. The proportion of the throw of the main eccen- 
tric to the cut-off eccentric is like 4 to 53, while if a throw of 4 inches 
should be given to the main valve and 5} inches to the cut-off valve 
the length of the cut-off valve would be 4 inches, the distance between 
the expansion ports on the top of the main valve 5 inches, and the 
length of these ports 1} inches, the amount of lap of the main valve 
on its seat being § of an inch, and lead ;'; of an inch. 

F isa collar, which is held firmly in its position by set serew 6. It 
is extended into the form of a crank to provide a bearing, G, for the 
spindle P, which is fitted so as to turn freely within it, having the 
pinion M and spur wheel H fitted and keyed to its ends. Brake 
pully K and spur wheel J, which are cast in one piece, are fitted so 
as to revolve freely upon shaft b. Spur wheel J gears into spur wheel 
H,and the face of the brake pulley is, near its end, reduced in diam- 
eter so as to form a groove to receive the brake strapS. One extrem- 
ity of the strap S is fitted upon the stationary pin R, whieh is secured 

firmly to a part of the framing of the engine (not represented 
277 on drawing), and its other extremity is fastened by pin T to 

a lever, which has its fulcrum at R, and is, together with the 
brake strap, fitted upon the stationary pin R, so that downward pull 
at the pin U, indicated by the arrow, will produce tightness and 
consequent friction of the strap S upon the brake pulley K. 

The governor producing the effect of tightening the brake strap 
nay be of common construction, being connected to the brake strap 
in a manner producing increase of friction after increase of speed 
and less or no friction after decrease of speed. The governor balls 
should be heavy, and it should altogether be so constructed as to give 
the greatest increase of pressure on the brake in proportion to the 
increase of speed. 
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The operation is as follows : 

It may first be observed that the cut-off eccentric D by means of 
the friction of its eccentric strap during the revolution of the shaft 
B is continually arrested, and the pin o would consequently always 
remain in the end of the slot d, unless a power would be exerted 
greater or at least equal to the friction of the eccentric strap in a 
Way so as to advance the eccentric D upon shaft B in the direction 
of its revolution. This effect is produced by the brake strap 8, which 
encircles the brake pully K, in connection with the spur wheels T 
and H and pinion M, which gears into segment N, the latter forming 
part of eccentric D. The spindle P, which turns freely within ‘collar 
G, revolves around the centre of shaft Bat a rate equal to the revolu- 
tion of the crank shaft, the collar Ff being stationary upon the latter. 
While spindle P remains stationary within collar G the several 
wheels will be at rest, the cut-off eccentric will not move upon the 
shaft or alter its angular position in relation to the crank, nor will 
the pin o alter its position within slot d. This state of rest is pro- 
duced by an amount of friction upon the brake pully K sufficient 
tu counterbalance the friction of the eccentric strap. However, as 
soon as the friction upon the brake pully increases by increase of 
speed producing a greater tightness of the brake strap or dimin- 
ishes by decrease of speed producing slackness of the brake strap, 
the cut-off eecentrie D will either move in advance of or retrograde 
upon the shaft, thus giving different admissions of steam in propor- 
tion to the work done by the steam-engine. 

The apparatus is capable of considerable modification without 
altering its character, as, for instance, the brake K may be located 
pon a separate spindle parallel to the crank shaft B, provided with 
a spur wheel to gear into spur wheel J, spur wheel J being fitted 
loosely upon crank shaft B and left without the brake pully K; also 
the vovernor may be directly connected to the brake Stray S without 
the intervention of alever. However, these and similar modifications 
are of no importance and represent mere modifications of the 
mechanical principle of the invention. 

[ have throughout described steam as the motive agent, but the 
apparatus is equally applicable to an engine impelled by any ex- 
pansible of gas. 

What I claim as my invention, and desire to secure by letters 

patent, iIs— 
275 Operating the cut-off eecentrie, which is fitted to turn freely 

on its shaft, by means of friction produced by the eccentric 
strap Ky, and the friction produced by il brake strap Upon brake pully 
K in connection with the gearing J H Mand segment N, the spindle 
connecting pinion M and spur wheel H_ revolving freely in a bear- 
ing stationary upon and parallel to the crank shaft, the mechanism 
receiving its impulse from the revolutions of the latter, the whole 
operating substantially as described and to the effect that any fric- 
tion produced by the brake strap upon the brake pulley greater or 
lesser than necessary to counterbalance the friction. of the eccentric 
strap will cause the eccentric to turn upon the shaft and alter its 
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angular position in relation to the crank, the brake strap being 
operated upon by a steam-engine governor of common construction. 


H. A. LUTTGENS. 


Witnesses : 
MOSES S. CRANE. 
sae DAT. 


Ex’ad: J. A. W., M. MCR. 


(Here follows diagram marked p. 279.) 


STIPULATION Exutpit Six 


Unitrep StTaAtres PATENT OFFICE 


WittiAM 8. Bacon, of Sulphur Springs, Olio. 


[improvement wn Gearings for | “alive ~Move ite nis for Sle am-Lngiin Ss, 


Specification forming part of Letters Patent No. 152.130. dated Octo- 
ber 15, 1872. 


To all whom it may concern: 


Be it known that I, William 8. Bacon, of Sulphur Springs, in thi 
county of Crawford and State of Ohio, have invented certain im- 
provements in valve-movement for steam-engines, of which the follow- 
Ing Is a specification: 

My invention relates to valve-gear of steam-engines, and consists 
in certain modifications and improvements in the construction of the 
sume, as hereinafter shown and deseribed. 

[n the accompanying plate of drawing which illustrates my inven- 
tion and forms a part of the specification thereof— 

Figure 1 isa plan view of nv improved valve-gear, and Fig. 2 is 
a side view of same. 

In the drawing referred to, letter A designates the frame support- 
ing the apparatus; BL, the cylinder; C, the steam-chest ; D, the valve 
connecting rod; It ki’ designate the elliptical spur-gears; I°, the crank- 
wheel; G, the valve guide-rod; g, the valve-stem; and H, the engine- 
shaft. My improvements consist in so constructing and arranging 
the valve-gear as to produce a movement that steam can be used 
expansively with single valve. To effect this the valve must have a 
varied motion quite different from that obtained by the small crank 
or eccentric alone, as commonly used, which, when set-screwed or 
keyed, always remains stationary relative to the engine-crank, which 
condition prevents the use of steam expansively without excessive 
compression or too early exhaust, or both; hence, a “ cut-off” is fre- 
quently placed on the back of the valve, moved by an additional 
eccentric, and consequent loss of power results. In my improve- 
ments it 1s proposed to so move the single valve by retarding and 
increasing its motion that the steam can be cut off at any point of 
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stroke desired, and yet keep the port open at the exhaust end to the 
extremity desired, or until the stroke of the piston is nearly com- 
pleted, when the motion of the valve will be quickened and throw 
the other exhaust-port wide open, suddenly relieving the engine of 
exhaust steam almost instantly, thereby reducing the neutrality of 
the valve toaminimum. The elliptical-toothed gears E KE’ are em- 
ployed to accomplish this, and it will be observed, on examination, 
that the varied motion is obtained as each toothed gear alternates 
from a large wheel to a pinion, twice in each revolution of engine. 
The application of this prineple to such purpose is also intended to 
save, to some extent, the power that drives the lower or under valye— 
that is, when a cut-off is used—and in addition to the gain of expan- 
sion to gain further by relieving the engine of exhaust steam much 
quicker than can be done with the ordinary eccentric unless greater 
movement is given, when, of course, greater friction will be incurred. 
By lengthening or shortening the crank on the small shaft the valve 
is practically shortened or lengthened, and thus adapted to cut off 
at the desired point. 

[ claim, in a device for valve-movement for steatn-engines— 

The elliptical spur-gears in combination with the. valve, connect- 
ing-rod, guide-rod, steam-chest, and crank-wheel,all being constructed 
and operating substantially as set forth. 

In testimony of this ny application for letters latent of the 
United States for an improvement in valve-movement for steam-en- 
gines I hereunto subscribe my name the day and year first above 
written. 

WILLIAM 8S. BACON. 

Witnesses ; 

J. H. FRY, Jr. 
I. W. ABERNETHY. 


| Endorsed :] Stipulation Exhibit 6. 


(Here follow diagrams marked pp. 251 & 252.) 


253 Specification forming part of English patent No. 1424, dated 


19th April, A. D. 1873. 


Specification in pursuance of the conditions of the letters patent 
tiled by the said Robert Asquith in the Great Seal Patent Office 
on the 18th October, 1873. 


To all to whom these presents shall come I, Robert Asquith, of 
Meanwood Road Foundry, Leeds, in the county of York, engineer, 
send greeting : 

Whereas Iler Most Excellent Majesty Queen Victoria, by her letters 
patent bearing date the nineteenth day of April, in the year of our 
Lordone thousand eight hundred and seventy-three, in the thirty-sixth 
vear of her reign, did, for herself, her heirs, and suecessors, give and 
grant unto me, the said Robert Asquith, her special license that I, the 
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said Robert Asquith, my executors, administrators, and assigns, or 
such others as I, the said Robert Asquith, my executors, administra- 
tors, or assigns, should at any time agree with and no others, from 
time to time and at all times thereafter during the term therein ex- 
pressed, should and lawfully might make, use, exercise, and vend 
within the United Kingdom of Great Britain and Ireland, the Chan- 
nel Islands, and the Island of Man, an in- 
vention for “improvements In expansion gear 
for working and regulating the expansion or 
cut-off valves of steam-engines,” upon the 
| condition (amongst others) that I, the said 
284 Robert Asquith, my executors or administrators, by an in- 

strument in writing under my band and seal, should particu- 
larly describe and ascertain the nature of the said invention and in 
what manner the same was to be performed, and cause the same to 
be filed in the Great Seal Patent Office within six calendar months 
next and immediately after the date of the said letters patent: 

Now, know ye that I, the said Robert Asquith, do hereby declare 
the nature of my said: invention and in what manner the same is to 
be performed to be particularly described and ascertained in and by 
the following statement, reference being had to the accompanying 
drawings and to the letters and figures marked thereon—that is to 
say— 

My said invention relative to improvements in expansion gear for 
working and regulating the expansion or cut-off valves of steam- 
engines. 

In working steam at high pressure expansively it is desirable to 
have perfect control over the admission of the steam, however varia- 
ble the pressure or irregular the amount of power required to be 
driven. 

In these improvements, which are illustrated in side elevation and 
corresponding plan at figures 1 & 2 of the annexed sheet of draw- 
ings, the ordinary slide valve of the steam-engine is actuated by an 
eccentric (not shown in my drawings) on the fly-wheel shaft A in 


Expansion gear. 


Cut-off valves. 


the usual well-known manner. The expansion or cut-off 


285 valve (the rod or spindle of which is shown at B) also receives 
its motion from the fly-wheel shaft A by means of a toothed 
wheel, C, fixed upon the said shaft. 

Upon another shaft or stud, D, parallel to the said fly-wheel shaft 
A, a wheel, E, of equal diameter and equal number of teeth, is also 
mounted so as to revolve along with this second shaft or spindle. A 
crank pin or stud, IF, or a cam is secured in a radial slot in this see- 
ond toothed wheel E, and the rod-B of the expansion or cut-off valve 
is coupled or jointed to the said crank pin or stud F. Motion is 
communicated to this second toothed wheel E by the introduction or 
use of an intermediate geared wheel or pinion, G, gearing into the 
two wheels C & KE simultaneously. This pinion G revolves ona 
stud, H, fixed to a sliding block or carriage, |, working in a groove 
or guide, K, fixed equidistant between the centers of the two toothed 
wheels. The valves being set or adjusted in proper working order, 
the centers of these three wheels will be in line. 


eal 


sl 
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The governor is connected by the spindle L, or in any convenient 
manner, to the sliding block or carriage I, which earries the pinion 
or intermediate toothed wheel G, and which pinion is thus raised 
above or lowered below the two fixed centers A & D upon the slight- 
est variation of speed arising from increase of pressure or variation 
of load, and regulates the admission of steam by moving the cut-olf 

valve backward,or forward, as indicated by the radius line a a, 
286 = shown in red in Figure 1, according as the line of centers is 
varied by the raising or lowering of the intermediate pinion 

or toothed wheel G. 
“The raising or lowering of the tooth- 

Blanchard. No form wheel E, which carries the crank pin, stud, 
of attachment shown. orcam, will have the same regulating power 


Shaw's pat., 1855. if connected directly to the governor and 
without any intermediate toothed wheel or 
pinion ;” or the same purpose may be accomplished by employing 


two bevel se ls, the driving wheel being keyed fast upon the fly- 
wheel shaft and a similar one having an eccentric fixed to it, but 
free to revolve upon the said shaft. ‘These wheels, being at a suit- 
able distance apart and facing each other, admit of the use of a pin- 
lon working into the same, and by suitable appliances the said pinion 
ean radiate sufficiently to vary or regulate the degree of expansion 
and have the same effect as the arrangeme®t previously described. 

Meonomy of steam and uniformity of speed are thus accomplished 
at the same time by means of the hereinbefore-described automatic 
variable ex pansion motion. 

Having now described and particularly ascertained the nature of 
my said invention and the manner in which the same is or may be 
used or carried into effect, [ would observe, in conclusion, that what 
I consider to be novel and original, and therefore claim as the in- 
vention secured ‘to me by the hereinbefore in part recited letters 
patent, 1~— 

first. The peculiar combinations and arrangements of 
287 ~—s gearing for working the expansion or cut-off valves of steam- 
engines, substantially as hereinbefore described, and illustrated 

by my drawings. 

Second. The varying the posi tiongof the center of a toothed wheel 
(which either directly or indirectly transmits motion to a cut-off or 
expansion valve) by the aid of a governor during the rotation of 
such wheel in such a manner as that the said valve shall be set for- 
ward or backward so as to cut off the steam at any part of the stroke 
inost desirable for the time being, substantially us hereinbefore de- 
scribed. 

[ witness whereof I, the said Robert Asquith, have to this my 


specification set my hand and seal this fifteenth day of October, one 


thousand eight hundred and seventy-three 
| Endorsed:] Asquith specification. Eng. pat. No. 1424. Apr. 


ith, 1873. 
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288 Dérenpant’s Exutpir J. M. B. No. | A, July 19,1882. J. M. 
Yznaga, U. S. Commissioner, District of Columbia. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the bound 
volumes of this office in the matter of English patent No. 1424, 
dated April 19, 1873, granted to Robert Asquith for “ expansion 
gear.” 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 19th day 
of July, in the year of our Lord one thousand eight hundred and 
elglty-two, and of the [ndependence of the United States the one 
hundred and seventh 

[SEAL. | Ky. M. MARBLE, 


( ommissioner 


Filed in clerk’s office Feb’y 10, 1883. 
WALTER S. HARSHA, Clerk. 


289 A. D. 1873, 19th April. No. 1424. 
Expansion Crear. 


Letters patent to Robert Asquith, of Meanwood Road Foundry, 
Leeds, in the county of York, engineer, for the invention of “ Im- 
provements in expansion gear for working and regulating the 
expansion or cut-off valves of steam engines,” sealed the 17th 
October, 1875, and dated the 19th April, 1873 


Provisional specification left by the said Robert Asquith at the office 
of the Commissioner of Patents with his petition on the 19th 
April, 1873. 

I, Robert Asquith, of Meanwood Road Foundry, Leeds, in the 
county of York, engineer, do hereby deciare the nature of my said 
invention for “improvements in expansion gear for working and 
regulating the expansion or cut-off valves of steam-engines ” to be 
us follows: 

In working steam at high pressure expansively it is desirable to 
have perfect control over the admission of the steam, however varia- 
ble the pressure or irregular the amount of power required to be 
driven. In these impravements the ordinary slide valve of a steam- 
enzine is actuated by an eceentric on the fly-wheel shaft in the 
usual well-known manner. The expansion valve also receives its 
motion from the fly-wheel shaft, but by means of a toothed wheéel 
fixed upon the said shaft. 

Upon another shaft, parallel to the said Ay-wheel shaft, a wheel of 
equal diameter and equal number of teeth is also mounted, but is 
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free to revolve along with this second shaft or spindle. A crank pin 
or stud or cam is secured in a radial slot in this second toothed 
wheel, and the expansion valve and rod are coupled or jointed to 
the same. Motion is communicated to this second toothed wheel by 
the introduction or use of a geared wheel or pinion gearing into the 
two wheels. ‘This pinion revolves on a stud fixed to a sliding block 
or carriage working In a groove or guide fixed equidistant between 
the centers of the two toothed wheels. The valves being set or ad- 
justed in proper working order, the centers of these wheels will be 
in line 

Che governors are connected in any convenient manner to the 
sliding block or carriage which carries the pinion or intermediate 
toothed wheel, and which is thus raised ‘above or lowered below the 
two fixed centers upon the slightest variation of speed arising from 
increase of pressure or variation of load, and regulates the admis- 
sion of steara by moving the cut-off valve backward or forward, as 
the line of center is varied by the raising or lowering of the inter- 
mediate pinion or toothed wheel. 

The raising or lowering of the toothed wheel which carries the 
crank-pin, stud, or cam will have the same regulating power if con- 
nected directly to the governors, and without any intermediate 
toothed wheel or pinion, or to accomplish the same purpose two 
bevel wheels may be used, the driving wheel being keyed fast upon 
the fly-wheel shaft, and a similar one having an eccentric fixed to it, 
but free to revolve upon the said shaft. These wheels, being a suit- 

able distance apart and facing each other, admit of the use 
290 of a pinion working into the same, and by suitable appli- 

ances it can radiate sufficiently to vary or regulate the degree 
of expansion and have the same effect as the arrangement pre- 
viously deseribed. 

Economy of steam and uniformity of speed are thus accomplished 
at the same time by means of the hereinbefore-described automatic 
variable expansion motion. 


Pat Oe. Vi, oe ba Bs 
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DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE 
To all persons to whum these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Nichols, Shepard & Co., 
July 26, 1881, No. 244,807, for improvement in reversing gear for 
steam-engines. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this twelfth 
day of April, in the year of our Lord one thousand eight hundred 
and eightv-two, and of the Independence of the United States the 
one hundred and sixth. 

[SEAL. | Kk. M. MARBLE, 


( ommissioner. 


156 +E. A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO., &¢., AND 


Filed in clerk’s office Feb’y 10, 1883. | 
WALTER S. HARSHA, Clerk. 


292 No. 244,807. 
The United States of America to all to whom these presents shall 
come : 

Whereas Andrew J. Hoag, of Battle Creek, Michigan, has pre- 
sented to the Commissioner of Patents a petition praying for the 
grant of letters patent for an alleged new and useful improvement 
in reversing gear for steam-engines, he having assigned his right, 
title, and interest in said improvement to Nichols, Shepard & Co., of 
same place, a description of which invention is contained in the 
specification, of which a copy is hereunto annexed and made a part 
hereof, and has complied with the various requirements of law in 
such cases made and provided; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law : 

Now, therefore, these letters patent are to grant unto the said 
Nichols, Shepard & Co., their heirs or assigns, for the term of sev- 
enteen years from the twenty-sixth day of July, one thousand eight 
hundred and eighty-one, the exclusive right to make, use, and vend 
the said invention throughout the United States and the territories 
thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this twenty-sixth day of July, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the United 
States of America the one hundred and sixth. 

[SEAL. | Ss. J. KIRK WOOD, 
Decre lary of the Interior. 

Countersigned : 

EK. M. MARBLE, 


Commissioner of Patents. 
IO3 Unirep Sratres PATENT OFFICE. 


ANDREW J. Hoaa, of Battle Creek, Michigan, assignor to Nichols, 
Shepard & Co., of same place. 


Reversing-Gear for Steam-Engines 


| S07, dated July 


Specification forming part of Letters Patent No. 24 
(No model.) 


26, 1881; application filed June 9, 1881. 


To all whom it may concern: 

Be it known that I, Andrew J. Hoag, of Battle Creek, county of 
Calhoun, State of Michigan, have invented certain new and useful 
improvements In reversing-gear for steam-engines, of which the fol- 
lowing is a full and exact description, reference being had to the 
accompanying drawings, making part of this specification, in which— 

Figure | is a perspective view of so much of a traction-engine as 
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is necessary to show my improvement applied. Fig. 2 is a side ele- 
vation, showing the main engine-shaft in section with the reversing 
gear and lever in working relation to the adjustable stops. Fig. 3 is 
a plan or top view of the same, and Fig. 4 is a perspective view of 
the stop-plate detached. 

My invention ‘relates to a novel arrangement of reversing-gear 
and its actuating-lever im connection with adjustable stops for regu- 
lating with precision the throw of the reversing-lever and the amount 
of lead to be given to the steam, as hereinafter explained. 

The engine in ics organization and arrangement of parts may be 
similar to those now in use, and it need hot, therefore, be described, 
in detail, further than is necessary to an understanding of my im- 
provements. 

The form of reversing-gear shown is similar to that described in 
letters patent granted to Elon A. Marsh, December 28, 1880, No. 
236,052, consisting of two gears of equal diameter—one mounted 
upon the main engine-shaft and rotating therewith, and the other 
gearing therewith upon a short parallel shaft upon an arm of a lever 
adjustable upon the main engine-shaft as a center, the last-named 
gear carrying the crank-pin to which the valve-rod is connected. 
Mv improvement thereon will be best understood from the following 
description with reference to the drawings, in which— 

A represents the main engine-shaft, and B a spur-gear mounted 
thereon and keyed or otherwise secured to said shaft, so as to rotate 
with it. 

C is a lever-plate journaled upon the shaft A by means of a sleeve, 
(’, surrounding said shaft, and provided with an arm, C*, the outer 
end of which has a suitable bearing for a short shait, carrying a 
second spur-gear, B’, or upon which said gear is mounted. The 
gear B’ is of the same diameter as gear b, and, engaging with and 
being actuated by said gear, is consequently rotated in the same 
time, at the same rate of speed, as the gear b, but in the reverse 
direction. The lever-plate has a rod, D, connected with it, which 
extends rearward to,and is connected with a lever, D’, arranged 
within convenient reach of the attendant, said lever engaging by 
means of a thumb-latch with a rack-segment for holding it at any 
desired adjustment. The elasticity of this rod D has been found to 
render it unreliable in determining the adjustment of the gear B’ 
relative to the gear B, and the amount of lead given with the pre- 
cision required ; and to obviate this difficuliy I provide the lever- 
plate C with a pendent third arm, C’, formed in one piece with said 
plate, and moving between adjustable stops in a plate or bracket, G, 
secured to the boiler or other suitable point of support underneath 
the shaft A, as shown. This plate or bracket is curved on its upper 
face, or has arms projecting upward from it provided-at their upper 
or outer ends with laterally-projecting spurs or ears g g’, In which 
the adjustable stops are secured, said stops consisting In the present 
instance of headed screws hh’, by the adjustment of which the throw 
of the arm C*® and of the lever-plate C, of which it forms a part, is 
determined with entire precision, and is not left dependent upon 
the degree of rigidity of the connecting-rod referred to. By the 
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adjustment of the stops h h’ the throw of the lever-plate and of the 
valve rod crank-wrist connected therewith may be varied for rega- 
lating or adjusting the lead, as desired. 

The operation of the gear in reversing the engine is the same as 
that described in the Marsh patent referred to, and therefore need 
not be here described. 

Having now described my invention, I claim— 

The combination, with the valve-rod and the lever carrying the 
crank-wrist, of the rod and lever for actuating said lever, and the 
arm and adjustable stops for regulating its throw, substantially as 
and for the purpose described. 

ANDREW J. HOAG 

Witnesses : 

FRANK W. DUNNING. 
GEO. I. BARROW. 


| Endorsed :] With certified copy. 
(Here follow diagrams marked pp. 294 & 295.) 
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DEPARTMENT OF THE INTERIOR, 
Unitep States Parent OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this ofhice of the reissue letters patent grante 1d Nichols, She pi ard & 
Company November 29, 1881, No. 9951, for improvement in revers- 
ing gear for steam-engines. 

In testimony whereof I, E. M Marble, Cotnmissioner of Patents, 
have caused the seal of the Patent Office to be affixed this twelfth 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-two, and of the Independence of the United States the 


one hundred and sixth. 
[SEAL. | E. M. MARBLE, 


Commissioner. 
Filed in clerk’s office Feb’y 10, 1883. 
WALTER 8S. HARGHA, Clerk 


297 No. 9951. Reissue. 


The United States of America to all to whom these presents shall 
come : 

Whereas Andrew J. Hoag, of Battle Creek, Michigan, assignor to 
Nichols, Shepard & Company, of said place, has presented to the 
Commissioner of Patents a petition praying for the reissue of letters 
patent for an alleged new and useful improvement in reversing gear 
for steam-engines, for which letters patent were issued to said as- 
sign.e:, dated July 26, 1881; which letters having been surrendered, 
the same having been canceled, and new letters ordered to issue to 
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Assignor to NIOGHOLS, SHEPARD & Co. 
. REVERSING GEAR FOR STEAM ENGINES. 
No. 9,951. Reissued Nov. 29, 1881. 
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it on an amended specification, a description of which invention ts 
contained in the specification, of which a copy is hereunto annexed 
and made a part hereof, and has complied with the various require- 
ments of law in such eases made and provided ; and whereas, upon 
due examination made, the said claimant is adjudged to be justly 
entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
Nichols, Shepard & Company, its successors or assigns, for the term 
of seventeen years from the twenty-sixth day of July, one thousand 
eight hundred and eighty-one, the exclusive right to make, use, and 
vend the said invention throughout the United States and the ter- 
ritories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed at the city of Washington, 
this twenty-ninth day of November, in the yeur of our Lord One 
thousand eight hundred and eighty-one, and of the Independence of 
the United States of America the one hundred and sixth. 

[SEAL.] A. BELL, 
Acting Secretary of the Interior. 
Countersigned : 
Kk. M. MARBLE, 


Commissioner of Patents. 
(Here follow diagrams marked pp. 298 and 299.) 


300 UNireD STATES PATENT OFFICE. 


Anprew J. Hoaa, of Battle Creek, Michigan, assignor to Nichols, 
Shepard & Co., of same place 


. ' ° , | ° 
Reversing-Gear for Ste am- Engines 


Specification forming part of Reissued Letters Patent No. 9951, 
dated November 29, S81; original No., 244,807, dated July 26, 


ISSIL: application for reissue filed November 7, 1881 


To all whom it may concern : 

Be it known that I, Andrew J. Hloag, of Battle Creek, county of 
Calhoun, State of Michigan, have invented certain new and useful 
Improvements in reversing-gears for steam-engines, of which the 
following is a full and exact description, reference being had to the 
accompanying drawings, making. part of this specification, in 
Wwhich— 

igure 1 is a perspective View of so much of a traction-engine as 
Is necessary to show my improvementapplied. Tig. 2 1s a side eleva- 
tion, showing the main engine-shaft in section with the reversing- 
gear and lever in working relation to the adjustable stops. Fig. 3 
Is a plan or top view of the same, and Fig. 4 is a perspective view of 
the stop-plate detached. 

My invention relates to a novel arrangement of reversing-gear 
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and its actuating-lever in connection with stops for regulating with 
precision the throw of the reversing-lever and the amount of lead, 
as hereinafter explained. 

The engine, in its organization and arrangement of parts, may be 
similar to those now in use, and it need not, therefore, be described 
in detail further than is necessarv to an understanding of my im- 
provements. 

The reversing-gear shown is of the kind emploving two gears of 
equal diameter, one mounted upon the main engine-shaft and rotat- 
ing therewith, and the other gearing therewith upon a short parallel 
shaft upon an arm of a lever adjustable upon the main engine-shaft 
us a center, the last-named gear carrying the crank-pin to which the 
valve-rod is connected. My improvement will be best understood 
from the following description, with reference to the drawings, in 
which— 

A represents the main engine-shaft, and Bb a spur-gear mounted 
thereon, and keyed or otherwise secured to said shaft so as to rotate 
with it. 

C is a lever-plate journaled upon the shaft A by means of a sleeve, 
C’, surrounding said shaft, and provided with an arm, C*, the outer 
end of which has a suitable bearing fer a short shaft carrying a 
second spur-gear, B’, or upon which said gear is mounted. The 
gear B’ is of the same diameter as gear b, and, engaging with and 
being actuated by said gear, is consequently rotated in the same time, 
at the same rate of specd, as gear B, but in a reverse direction... The 
lever-plate has a rod, D, connected with it, which extends rearward 
to and is connected with a lever, D’, arranged within convenient 
reach of the attendant, said lever engaging, by means of a thumb- 
latch, with a rack-segment for holding it at any desired adjustment. 
The elasticity of this rod D has been found to render it unreliable 
in determining the adjustment of the gear Bb’ relative to the gear b 
and the amount of lead given with the precision required, and to 
obviate this difficulty I provide the lever-plate C with a third arm, 
C*, moving between stops ona plate or bracket, G, secured to the 
boiler or other suitable point of support underneath the shaft A, as 
shown. This plate or bracket is curved on its upper face, or has 
arms projecting upward from it, provided at their upper or outer 
ends with laterally-projecting spurs or ears g g’, in which the stops 
are secured, said stops consisting, in the present instance, of headed 
screws hh’, by the adjustment of which the throw of the arm C%, 
and of the lever-plate C, of which it forms a part, is determined with 
entire precision, and is not left dependent upon the degree of rigidity 
of the connecting rod referred to. 

By the adjustment of the stops hh’ the throw of the lever-plate, 
and of the valve-rod crank-wrist connected therewith, may be varied 
for regulating or adjusting the lead as desired. 

The operation of the gear in reversing the engine is well under- 
stood, and need not here be described. 

Having now described my invention, | claim— 

1. The combination, with the valve-rod and the lever carrying 
the crank-wrist, of the rod and lever for actuating said lever, and 
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the arm and adjustable stops for regulating its throw, substantially 
as and for the purpose described. 

2. In a reversing-gear for steam-engines, the two gears, of equal 
diameters, mounted one on the main engine-shaft and the other 
upon a lever, adjustable around said shaft as a center, and carrying 


. the crank-wrist, to which the valve-rod is connected, in combination 
with stops limiting the throw of said lever. 
3. In combination with the lever, the gear-wheels, and the valve- 
- rod, the segmental guide and adjustable stops, substantially as and 
for the purposes specified. 
ANDREW J. HOAG. 
Witnesses : : 
; ALFRED A. ELLSWORTH 
. FRANK W. DUNNING 


30] DEFENDANTS Exuieir III. 
before the Commissioner of Patents. 


In the matter of the interference between the application of E. A. 
Marsh, filed September 28th, 1551, and the reissue patent granted 
Nichols, Shepard & Co., assignee of A. J. Hoag, November 29th, 
ISSI 


Depositions of witnesses examined on behalf of I. A. Marsh, pur- 
suant to the annexed notice, at the office of KE. M. Converse, In 
the city of Battle Creek, Calhoun county, State of Michigan, 
Thursday, March 25rd, 1881. 


Present: Martin Metcalf, Esqr., 6n behalf of E. A. Marsh, and 
Alex. Mahon, Esqr., on behalf of Nichols, Shepard & Co. 


OU? Before the Commissioner of Patents. 


In the matter of the interference between the application of E. A. 
Marsh, filed September 28th, 1881, and the reissue patent granted 
Nichols, Shepard & Co., assignee of A. J. Hoag, November 29th, 
ISS1. 


Depositions of witnesses examined on behalf of Kk. A. Marsh, pur- 
suant to annexed notice, at the office of Ik. M. Converse, in the 
city of Battle Creek, Calhoun county, State of Michigan, on 
Thursday, March 23rd, 1852. 


Present: Martin Metcalf, Esqr., on behalf of E. A. Marsh, and 
Alex. Mahon, Esq., on behalf of Nichols, Shepard & Co. 


i. A. Marsu, being duly sworn, does depose and say, In answer to 
interrogatories proposed to him by MArtin Mercacr, Esqr., counsel 
for Ek. A. Marsh, as follows, to wit: 


303 Ques. 1. What is your name, age, residence, and occupa- 
tion? 


+) ee heed 
ons | re 
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Ans. 1. My name is Elon A. Marsh; am twenty-eight years old ; 
reside in the city of Battle Creek, Michigan, and am by profession a 
mechanical engineer and machinist. 

Ques. 2. Are you the Elon A. Marsh one of the parties to this suit 
in interference ? 

Ans. 2. I am. 

Ques. 3. Are you acquainted with Andrew J. Hoag, of Battle 
Creek. Michigan, and with the firm of Nichols, Shepard & Co., of 
said city ? 

Ans. 3. I am. 

Ques. 4. How long have you been acquainted with Andrew J. 
Hoag and with said firm of Nichols, Shepard & Co.” 

Ans. 4. About three years. 

Paper offered by Martin Metcalf, Esqr., for identification, and same 
marked Marsh’s Exhibit “A.” 

Ques. 5. Do you or do you not recognize in this exhibit, Marsh's 
Exhibit “A,” the essential features of your invention, as involved in 
this interference” 

Ans. 5. I do. : 

Ques. 6. When did you conceive this invention ? 

Ans. 6. The twenty-fifth of December, A. D. 1879. 

Ques. 7. When did you convey to others a knowledge thereof ” 

Ans. 7. | communicated a knowledge of my invention toa num- 
ber of persons on the following week, and made a blackboard illus- 
tration of the device on the evening of January Ist, 1880, before the 
Society for the Advancement of Machinists, at their rooms, in the 
Eldred block, in this city. 

Ques. 8. Where was that? 

Ans. 8. In the Eldred block: 

Ques. ¥. Please go on now and state the substance of what was 
said and done by you at that time in relation to your said inven- 
tion. 

Ans. 9. A discussion arose among the members as to the 
304 adaptability of my device to traction engines, as previously 


stated. ‘To more clearly illustrate the essential features of 


my invention [ brought with me to this meeting a drawing on 
paper, of which figure one (1) in this drawing is a copy. (Paper 
offered by Martin Metcalf, Esqr., for identification, and same marked 
Marsh’s Exhibit “B.”) It was suggested by some one present that 
the elasticity and vibration of the parts would cause inaccuracy in 
the movements of the valve. I did not think so at the time, but 
asserted that if it were so that I would use a support placed near 
to the swinging frame “ D,” with lugs, against which the arm ecarry- 
ing the movable wheel and wrist pin should come to rest. Other 


questions arose, which I answered to the satisfaction, seemingly, of 


all present, the result of which was a sketch on the blackboard, of 
which figure two (2) in Marsh’s Exhibit “A” is a copy. 

Counsel for Nichols, Shepard & Co. object to the drawings, Exhibits 
“A” and “B,” claimed to be copies of the drawings made upon the 


black board— 


<< 


li a 
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First, for the reason that they are not warranted by the prelimi- 
nary statements made by said Marsh; second, that if the original 
sketches cannot be produced the alleged copies are not proper evi- 
dence; also objects to the answer as stating matters not warranted 
by the preliminary statement of said Marsh. 

Ques. 10. When did-you first apply movable and adjustable stops 
to your reversing gear for steam-engines ? 

Ans. 10. About the first of March, 1880. 

Ques. 11. To what engine was that gear with the movable and 
adjustable stops applied, and where is it now? 

Ans. 11. They were applied to a small engine, shortly afterward 
purchased by Martin E. Brown, for the purpose of running a print- 
ing press used in the office of the Nightly Moon, a daily paper pub- 
lished in this eity. 

Ques. 12. Did that application prove successful as a reverser of a 
steam-engine ? 

Counsel for Nichols, Shepard & Co. objects to all evidence offered 
in reference to this engine unless the same be produced and offered 
in evidence. 

Ans. 12. It did. 
305 Ques. 18. Has any change or alteration been found to be 
necessary in the reversing gear on the Moon engine up to 
the present time, so far as you know? 

Ans. 13. There has not. 

Ques. 14. Who was present at the club-rooms in the Eldred block 
at the time mentioned by you when you illustrated and describe! 
and explained your invention heretofore referred to? 

Ans. 14. Minard La Fever, Thurlow Case, Edward Keets, George 
Young, and some others. 

Ques. 15. To what other parties, if any, did you communieate a 
knowledge of your invention before obtaining an allowance of your 
application ? 

Counsel for Nichols, Shepard & Co. objects to the question for the 
reason that there has been no allowance of the application by the 
Patent Office of the invention in controversy. 


Ans. 15. To a number of my friends. To E. C. Nichols, of the 
tirm of Nichols, Shepard & Co., and to some of the employees of 
the Battle Creek Machinery Company, at whose shops [ madea work- 
Ing model of my device. 

(Ques. 16. What working model do you refer to’ 

Ans. 16. I refer to that engine purchased by Martin E. Brown 
and used in the printing office aforesaid. 

Ques. 17. Ido not know that my question No. 14 is understood. 
| referred to the time of the allowance of your patent, dated Decem- 
ber 28th, ISSO, No. 236,052. Did you or not so understand it” 


; 


Counsel for Nichols, Shepard & Co. objects to the question as mis- 
leading. 


Ans. 17. I did. 
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Paper offered by Martin Metcalf, Esqr., for identification, and same 
marked Marsh’s Exhibit “ C.” 

Counsel for Nichols, Shepard & Co. objects to the offering of Ex- 
hibit “C” as having no bearing on the case in controversy, and, 
further, if intended to be used as a copy in evidence, a certified copy 
of the same should be introduced. 


Ques. 18. At what time and in what manner did you first 
communicate the knowledge of your invention to Mr. FE. C. 


Nichols ? 


306 Counsel for Nichols, Shepard & Co. objects to the question 
that it does not state to what invention the question refers. 


Aus. 18. About the fourth of February, 1880. 

Ques. 19. I mean by the words “ your invention ” in the last ques- 
tion the invention as adapted to tr iction engines. Did you so un- 
derstand it? If not, please give your answer as you now understand 
it. 

Ans. 19. I understood it as you expressed it last. 

Ques. 20. Please go on and state as near as you can what was 
said and done, if anything, in reference thereto by vourself in that 
interview. 

Ans. 20. I wish to know to what interview you allude. 

Ques. 21. I refer to the interview held on the fourth of February, 
1880, when you first communicated the knowledge of your inven- 
tion as adapted to traction engines to Mr. E. C. Nichols, referred to 
by vou in answer to question number 18. 

Ans. 21. The communication made to Mr. E. C. Nichols on the 
fourth of February, 1880, was by letter, but was followed by an in- 
terview at the office of Nichols, Shepard & Co. on the sixth of that 
month. I presented a drawing of my device for his inspection and 
explained the merits of the invention. The result of the interview 
was not as [ had hoped, as Mr. Nichols could not be made to believe 
that the device would work. 


Counsel for Nichols, Shepard & Co. objects to the answer unless 
the drawing referred to be offered in evidence. 


Ques. 22. For what purpose did you seek and obtain this inter- 
view ?. 

Ans. 22. For the purpose of getting Mr. Nichols interested in the 
invention. 

Ques. 23. Did you have other interviews for this purpose; and, 
so, with what results ? 

Ans. 23. [ had other interviews, and about the Ist of August, 1880, 
obtained permission to put my device upon one of his traction en- 
gines. 

Ques. 24. You mean the traction engine of Nichols, Shepard & 
Co., I suppose ? 

Ans. 24. I do. 
307 Ques. 25. Did you act upon that permission; and, if yea, 
what did you do? 
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Ans. 25. I completed one of my reversing gears, and applied it to 
one of Nichols, Shepard & Co.’s traction engines, and tried it on the 
7th of August, 1880, but owing to the omission of stops placed 
near to the swinging frame carrying the movable wheel and wrist 
pin the operation of the device was not satisfactory. 

Ques. 26. Was the defect as then appearing remedied; and, if so, 
how and when and by whom ? 

Ans. 26. It was, by me on the following day, by attaching to the 
boiler of the engine underneath the swinging arm, carrying the 
movable gear and wrist pin, a plate, “ P,” having a set screw, “ K,” 
against which and the plateat the point “ E” the two swinging arms 
of the frame “D” came to rest, as shown in figure two (2) of Ex- 
hibit “ B.” 

Counsel for Nichols, Shepard & Co. objects to the answer referring 
to Exhibit “B” for reasons before given. : 

Ques. 27. After this change did the device work successfully? 

Ans. 27. It did. 

Ques. 28. Who made those drawings, Exhibits “A” and “B?” 

Ans. 28. I did. 

Ques. 29. What other forms of stops have been used by you than 
heretofore shown, if any; and, if yea, when first? 

Ans. 29. That shown in figure one (1), page five (5), of our illus- 
trated circular. .I refer to a circular issued by Marsh, Le Fever & 
Co. This form of stop was adopted by us in January, 1581. 

A circular offered in evidence by Mr. Martin Metealf, counsel 
for Marsh, and same marked Marsh’s Exhibit “ D.” 

Ques. 30. When was this cireular, Exhibit “D,” prepared and 
published ” 

Ans. 30. It was prepared in March and published early in April, 
1SS1. 

Ques. 31. Where was the application of your reversing devicé to 
a traction engine made, as testified to by you? 

Ans. 31. At the works of Nichols, Shepard & Co., in this city. 

308 further taking of depositions in the above cause adjourned 
to March 24th, 1882, at 9 o’clock a. m., at my office, in the 
city of Battle Creek, Michigan. 

Dated March 23rd, 1882. 

EUGENE M. CONVERSE, 
Notary Public, ete. 


At the office of Eugene M. Converse, in the city of Battle Creek, 
Michigan, Mareh 24th, 1SS2, at 9 o’e. a. Mm. 

The taking of depositions in this case resumed, pursuant to ad- 
journment had, Mareh 23rd, 1882. 


Deposition of Ek. A. Marsh (Continue ad. 


Ques. 32. What was done with that engine so far as you had any- 
thing to do with it? 
Ans. 52. That engine was sent to the Illinois State fair, at Spring- 
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field, Illinois, and at the St. Louis fair, at St. Louis, Mo., and I think 
to one or two other fairs. I am positive as to the two fairs men- 
tioned, as I was with the engine and helped exhibit it at those two 
fairs. 

Ques. 33. Do I understand you as stating that you exhibited it at 
all of these fairs ? 

Ans. 33. I helped exhibit it at the fairs mentioned—named. 

Ques. 34. What was your object in going with and exhibiting it” 


Ans. 34. I went at the request of E. C. Nichols, of the firm of 


Nichols, Shepard & Co. 

Ques. 35.. Where next did you apply your reversing gear to an 
engine ? 

Ans. 35. At the works of Garr, Scott & Co., of Richmond, Indiana, 
on one of their traction engines. 

Ques. 36. When did you do this—the time, as near as you can 
fix it? 

Ans. 36. On the 21st of December, 1880. 
309 Ques. 37. Was the trial of it satisfactory, if you tried it? 
Ans. 37. It was. 

Q. 38. You may go on and state when and where you applied 
vour reversing gear involved in this interference on engines during 
your absence from home on this trip. 

Ans. 38. This Garr, Scott & Co. engine was the only engine I put 
the device on, this trip. 

Ques. 39. Where next did you apply your said invention to steam- 
engines? 

Ans. 39. At the works of the Eagle Machine Works, in Indian- 
apolis, Indiana. 

Ques. 40. When did you do this ? 

Ans. 40. On the first or about the first of January, 1881. 

Ques. 41. On how many engines, or about how many,did you 
personally superintend the: application of your reversing gear dur- 
ing that and the following months of February and March ” 

Ans. 41. Two. 

Ques. 42. Did you issue licenses to either of the parties for whom 
you so applied it; and, if so, what parties ? 

Ans. 42. The Eagle Machine Works aforesaid; to Russell & Co., of 
Massillon, Ohio. . 

Ques. 43. Any other’ 

Ans. 43. I did not apply the device to any others since that time. 

Ques. 44. I don’t think you understand my question. I mean, 
did you issue licenses to any other parties than the Eagle Machine 
Works and Russell & Co. up to the first day of April, A. D. 1881” 

Ans. 44. I did. 

Ques. 45. Name them. 

Ans. 45. I haven’t got a memorandum of the parties, but to quite 
a number. Among the parties licensed by me are Garr, Scott & 
Co., of Richmond, Ind.; Eagle Machine Works of Indianapolis, Ind. ; 
C. Kratz, of Evansville, Ind.; C. & G. Cooper, of Mr. Vernon, Ohio ; 
Russell & Co., of Massillon, Ohio, and about a dozen others. 
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310 Ques. 46. Have you heard any complaint as io the value 
of your invention as applied by you at the times and in the 
places mentioned ? 

Ans. 46. I have not. 
es Ques. 47. Please describe the particular ‘machine or reversing 
gear that you made and applied next after the one at the works of 
Nichols, Shepard & Cos 

Ans. 47. If we take figure two (2) in Exhibit “A” as an illus- 
fs tration of the device which I put on the Garr & Scott engine, it 1s 
the same in every respect, excepting the adjustable stops “ K.” 

Ques. 48. Did all the trials made by you of your device just testi- 
fied to prove successful or not? 

Ans. 48. They did. 

Ques. 49. In adapting and applying your invention to the various 
styles, forms, and makes of engines now built—traction or other- 
wise—have you found it necessary or convenient te vary the combi- 
nations of your several devices, sometimes involving one or the 
other of the claims involved in this interference and sometimes 
using only the claim technically covered by your patent heretofore 
in evidence, but all requiring for their successful use the substantial 
embodiment of the principles of construction and mode of opera- 
tion of your invention as originally and first made and now in- 
volved in this interference and-the pending application ? 


Counsel for Nichols, Shepard & Co. objects to the question. 


s Ans. 49. I have. 

Ques. 50. I now call your attention to the stops, and wish you to 
point out precisely their use, and especially how, when, and under 
what circumstances their use is made available. 

Ans. 50. It is an essential feature of this device that it shall have 

two principal points at which the frame or swinging arm carrying 
the movable wheel and wrist pin shall come to rest. The object of 
stops is to fix these two points to prevent any errors which might 
arise from lost motion or elasticity of the parts. 
Ques. 51. Is it a fact, then, that your reverser, unlike most 
$11 if not all others, depends for its successful working on the 
preservation of a fixed and uniform throw at all times? 

Ans. 51. It 1s. 

Qjues. 52. Is it or not true that when the reach rod is made suffi- 
ciently rigid to operate the valves the stops for engaging the swing- 
ing arm carrying the wheel and wrist pin may be dispensed with, 

‘ or, if used, placed on a quadrant plate at the operator's end of the 
said reach rod ? 

Aus. 52. Yes; if the reach rod and the various parts of the device 
were mice ‘sufficiently rigid then the arrangement just described 
would do. 

Ques. 55. Please state how this is more clearly, if you can or have 
not already done so satisfactory to yourself; state the exact use of 
the stops and particularly as to the adjustable stops. 

Ans. 53. As before stated, the object of the stops is to fix the throw 
of the lever; the object of making them adjustable is for conven- 
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ience in fixing their proper location. Theoretically it doesn’t mat- 
ter whether they are placed so as to engage the swinging arm carry- 
ing the movable wheel or placed at the other end of the long reach 
rod connecting said swinging arm with a secondary lever and 
quadrant. 

Ques. 54. What reason do you assign for not placing the adjusta- 
ble stops directly on a support near to the reverser, as you had done 
in the case of the Moon engine and as you have testified you knew 
how to do, instead of on the segmental plate or quadrant at the 
operator's end of the reach rod when you first applied your inven- 
tion to a traction engine at the works of Nichols, Shepard & Co. 


Counsel for Nichols, Shepard & Co. objects to the question as 
stating facts not warranted by the previous testimony of the witness, 
and objects to any reference being made to the so-called Moon en- 
gine. | 

Ans. 54. As previously stated, theoretically it would not matter 
whether the stops be placed near to and in connection with the de- 
vice or at the other end of the long reach rod, and | embraced this 
opportunity to see what effect their omission would have. 

Ques. 55. What alteration, if any, would be necessary or 
312 desirable to perfectly adapt the Marsh reverser now on the 
Moon engine, so called by you, to a traction or other hori- 

zontal engine ? | 


Counsel for Nichols, Shepard & Co. objects to the question for 
reasons before given. 

Ans. 55. There might be and are cases where the operator’s arm 
would not be long enough to reach conveniently the device as there 
shown, and as a matter of convenience a secondary lever might be 
used and connected by a reach rod, as shown in figure two (2) of Ex- 
hibit “A.” 

Ques. 56. When did you last see the Moon engine and the revers- 
ing device with its movable stops attached thereto ? 

Counsel for Nichols, Shepard & Co. objects to question for reasons 
already stated. 

Ans. 56. This morning. 

Martin Metcalf, Esq., counsel for Marsh, offers engine, called the 


“Moon engine,” in evidence, the same being now in the office of 


the Nightly Moon. 


Ques. 57. Please describe that engine. 
Ans. 57. The Moon engine is a small upright engine having my 
valve gear attached, in which the frame, the swinging frame, has a 
single arm projecting upwards, which forms a reversing lever that 
engages with adjustable stops fixed on a quadrant plate near to the 
device. 
Ques. 58. Subsequently to your application to Mr. E. C. Nichols, 
of the firm of Nichols, Shepard & Co., for his aid and interest in the 
matter of obtaining a patent before mentioned, did you or did you 
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not, in order to facilitate the introduction of your invention involved 
in this interference, have any interview with him—lI mean, now, 
after the interviews before testified to—for obtaining permission to 
apply your invention to one of Nichols, Shepard & Co.’s engines? 

Ans. 58. I did. 

Ques. 59. You may ngw state what occurred; go on and state what 
you wish to in reference to the invention involved in this interfer- 
ence at such interview or interviews. 


Counsel for Nichols, Shepard & Co. objects to the question 
313 for the reason that it is vague and indefinite. 

Ans. 59. Those interviews referred to were interviews had at ap- 
pointments made by Mr. E. C. Nichols, and were understood to be at 
the time negotiations on his part for the use of this invention; they 
were none of them of a satisfactory nature, and no agreement made 
by me granting said E. C. Nichols, or Nichols, Shepard & Co., any 
rights in and to or for the use of my invention 

Ques. 60. Have you brought suit in the United States court for 
the eastern district of Michigan against that firm for the infringement 
of your patent, and is that sult now pending? 


Counsel for Nichols, Shepard & Co. objects to the question as having 
ho bearing On the Cause in controversy. 

Ans. 60. I have: it ts. 

Papers offered by Martin Metealf, lUsq., for identification and the 
same marked Marsh’s Exhibit “ E.” 

Counsel for Nichols, Shepard & Co. objects to the offering of the 
paper in evidence, and will move the Hon. Commissioner of Patents 
to exclude the same from the records in this case. 


Ques. 61. Is the paper you now hold in your hand, Marsh’s Ex- 
hibit “ EF,” a certified copy of the answer of said Nichols, Shepard & 
Co. to your bill filed in that cause ? 

Counsel for Nichols, Shepard & Co. objects to all questions in re- 
lation to paper offered in evidence, marked Exhibit “EK,” as being 
irrelevant. 

Ans. 61. It is. 

Direct examination of E. A. Marsh closed, and, by consent of parties, 
the taking of further depositions adjourned to two o’clock p. m. inst. 

E. M. CONVERSE, 
Notary Public. 


At the office of E. M. Converse, in the city of Battle Creek, Michi- 
gan, March 24th, 1882, at 2 o’e. p. m., pursuant to adjournment, 
parties appear. 

Counsel for Nichols, Shepard & Co. objects to all the testi- 

314. mony of said Marsh and to the exhibits produced as being 

irrelevant and incompetent, and at the proper time will move 

the Hon. Commissioner of Patents to exclude the same. Without 
waiving said objections, proceeds to cross-examine said Marsh. 


oy HoO~ 


—— eJei , 


170 ~=&. A. MARSH RET AL. VS. NICHOLS, SHEPARD & CO., &C., AND 


Cross-examination by counsel for Nichols, Shepard & Co. : 


Ques. 1. You state in answer to question twenty-five that you ap- 
plied one of your reversing gears to a traction engine on the seventh 
of August, 1880. Will you positively swear that said seventh day 
of August was the day that you so applied it ? 

Ans. 1. I do. 

Ques. 2. You are sure that there can be no mistake about the 
date ? 

Aus. 2. I don’t think there can be any question about the date. 

Ques. 3. When was the exhibit marked “A” made by you? 

Ans. 3. It was about three days ago. 

Ques. 4. When was Exhibit “ B” made by you? 

Ans. 4. About four days ago. 


Witness Marsh asks the privilege of correcting his statement in 
answer to question twenty-five and subsequent statements as to date 
of first putting his device on a traction engine at Nichols, Shepard 
& Co.’s works; the date was September 7th, 1550, instead of August 
7th, 1880, as stated. , 


Ques. 5. Was the device you then applied to the traction engine 
like that shown in letters patent granted to you December 25th, 
1880? 

Ans. 5. It was substantially, except as to stops placed near the 
device, engaged with the swinging frame carrying the movable 
wheel and wrist pin. 

Ques. 6. When you first worked said engine were said stops ap- 
plied ? 

Ans. 6. They were not applied at that point that [ mentioned. 

Ques. 7. [t was after this time, then, that you first applied the 


, 


stop, as shown in your application ‘ 
Counsel for Marsh objects to the question as leading or misleading . 


Ans. 7. It was not. 

Ques. 8. Was there more than one trial of this engine made before 
applying the stops ? 

Ans. 8. (Witness says:) Please state what stops you refer to. 
315 Ques. 9. I refer to the stops referred to by you in answer to 
cross-interrogatory No. 5. 

Ans. 9. There was not, to my knowlelge, more than one trial be- 
fore I put the adjustable stop on. 

Ques. 10. Please state who was present when this test was made. 

Ans. 10. There were present Mr. David Shepard, Mr. E. C. Nichols, 
Mr. Freed Shepard, and a number of others. 

Ques. 11. Can you state any others that were present ? 

Ans. 11. My attention was pretty fully occupied with the test, and 
although [ know there were others there | cannot call to mind who 
they were. 

ELON A. MARSH. 
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Close 1, subscribed, and sworn to before me this 24th day of March, 
A. D. 1882. 
EUGENE M. CONVERSE, 
Notary Public. 


315 Martin E. Brown, produced as a witness and being sworn 

by me, does depose and say, in answer to interrogatories to 
him proposed by Martin Mertcacr, Esq., counsel for E. A. Marsh, 
as foliows, to wit: 

Ques. 1. You may state your name, age, residence, and occupa- 
Lion. 

Ans. 1. My uname is Martin E. Brown; age, twenty-five years ; 
reside in the city of Battle Creek, Calhoun county, and State of Mich- 
igan, and am editor and proprietor of the Nightly Moon and the 
Weekly Citizen. 

Ques. 2. Are you acquainted with the parties to this suit? 

Ans. 2. I am. 

Ques. 3. How long have you been acquainted with them ? 

Ans. 3. From boyhood ; perhaps for ten or twelve years. 

Ques. 4. Are you acquainted with the invention of Elon A. Marsh 
called a reverser for steam-engines; and, if yea, when did you be- 
come acquainted with it ? 

Ans. 4. Lam; I have used it; [ first saw it two (2) years ago the 
present month. 

Ques. 5. In what way did you become acquainted with it? 

Ans. 5. I purehased a steam-engine of Mr. Cammins that had his 
attachment upon it? 

Ques. 6. In what year and month did you purchase it? 

Ans. 6. I think it was the latter part of March or the first of April, 
LSS. 

Ques. 7. Whereis that engine now ? 

Ans. 7. In my office on Canal street. 

(ues. 8. Is there a number to your office ? 

Ans. 8. It is thirty-nine West Canal street. 
O17 (ues. 9. Please describe that engine with reverser attached, 
as near as you can. 

Ans. 9. It is a small upright boiler and engine. It was originally 
purchased for a steamboat, and had an ordinary cam reverse move- 
ment upon it. Those were taken off, and Mr. Marsh attached his 
invention to it. He experimented upon this engine. The experi- 
menting was done before I bought the engine; he has not experi- 
mented any on it since I bought it. [am not versed in mechanics 
enough to describe the invention. Itisa lever which with a mov- 
able stop attached to the segment of a circle which regulates the 
steam. 

Ques. 10. I now eall your attention to page 15, figure five (5), and 
ask you this question: Do you recognize in that drawing a repre- 
sentation of any of the features of that reverser? And, if you do, 
state wherein this is like that one and where it differs from it. 


172 §. A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO., &¢., AND 


Ans. 10. The principle is the same, excepting where upon this 
segment of a circle a snap-catch is used where on mine there are 
two (2) movable stops with set screws. 

Ques. lL. Do you or do you not mean to be understood that in 
this device, in lieu of the detent fixing the throw of the leverin yours 
or the Moon engine, theré are the movable stops you mentioned 
having set screws whereby the throw of the lever could be regu- 
lated—shortened or lengthened at will ? 

Ans. 11. There are such set screws on my engine. 

Ques. 12. You don’t quite comprehend my question. I mean has 
or has not the reverser or lever which swings on the sezment of a 
circle a handle provided with a thumb latch or a latch that engages 
with fixed notches made in the are or guide plate on which the lever 


is moved in reversing the engine ? 


Counsel for Nichols, Shepard & Co. objects to the question. 


Ans. 12. My engine has no such thumb latch. 
Ques. 13. What forms the stop for the lever to rest against when 
itis thrown from one side to the other ? 
Ans. 13. A piece of iron formed in the shape of a letter “ U" with 
a set screw on one of its arms. 
Ques. 14. Please examine figure one (1) in this drawing, 
3918 Marsh’s Exhibit “A,” and state whether or not therein a sub- 
stantial or exact representation of the Moon engine reverser, 
with the said stops as it is now and has been since you have owned 
and used it. 


Counsel for Nichols, Shepard & Co. objects to the question. 
Ans. 14. It is an exact representation of the same. 


Martin Metcalf, Esqr., counsel for Marsh, offers figure one (1) In 
Marsh’s Exhibit “A” in evidence as an exact representation of the 
Moon engine. 

Counsel for Nichols, Shepard & Co. objects to the introduction of 
that exhibit. 


Ques. 15. Has any alteration or change been made in that re- 
verser since you have owned and operated it? 

Ans. 15. No, sir. 

Ques. 16. Have you frequently had occasion to reverse the engine, 
and has the device always worked successfully or not ? 

Ans. 16. Yes, sir. 

Ques. 17. You mean to answer, then, or to be understood as an- 
swering, that it has worked successfully ? 


Counsel for Nichols, Shepard & Co. objects to question and the 
entire testimony as being incompetent and irrelevant. 


Ans. 17. Yes, sir. 


MARTIN E. BROWN. 


tome 
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Taken, subseribed, and sworn to before me this 24th day of March, 
1882. 
EUGENE M. CONVERSE, 
Notary Public. 


old GrorGe W. Marsn, produced as a witness and being duly 

sworn, does depose and say, in answer to interrogatories pro- 
posed to him by Martix Mercatr, Esqr., counsel for k. A. Marsh, 
as follows, to wit: 

Ques. 1. Please state your name, age, residence, and occupation. 

Ans. 1. My name is George W. Marsh; my age is forty years; reside 
in the city of Battle Creek, Michigan, and am by occupation a sales- 
man. 

(Ques. 2. You are a brother of Elon A. Marsh, one of the parties to 
this suit? 

Ans. 2. I am. 

Ques. 3. Are you acquainted with Andrew J. Hoag and the firm 
of Nichols, Shepard & Co., of Battle Creek ? 

Ans. 3. [ am. 

Ques. 4. How long have you been acquainted with Hoag? 

Ans. 4. [ hardly know. I have known him and known of him 
for the last twenty vears. 

Ques. 5. Are you acquainted with the invention of Elon A. Marsh, 
known or styled a reverser for steam engines? And, if you are, 
stute when and where you first became acquainted with it. 

Counsel for Nichols, Shepard & Co. objects to the question. 


Ans. 5. Iam acquainted with it. I first became acquainted with 
it two years ago; along in the winter of 158580. I think it was in 
february. He showed it to me in our store, the store where I am 
employed. 

Ques. 6. Are you acquainted with the invention involved in this 
interference ? 

Ans. 6. I am. 
320 Ques. 7. When did you first learn of it* 

Ans. 7. As I have said, I think it was in February of 1880. 
Ile showed me some drawings he had made of it. 

(Jues. 8. Please examine the drawing, figure one (1), on the paper 
you hold in your hand and state whether or not you recognize 
therein the invention as he then exhibited it to you, and, if not, 
state wherein the invention as shown you at that time differed from 
this. 

Ans. 8. I think this, as nearas Tecan remember. I not being a 
machinist should think it was the same thing. 

Ques. 9. Did vou ever see a model of the invention referred to ; 
and, if so, when first ? 

Counsel for Nichols, Shepard & Co. object to the question. 


Ans. 9. I have seen it; saw it in—I think it was—March, in 1880, 
at Battle Creek Machinery Works, called the Burnham shop. 
Ques. 10. What became of that model, if you know? 
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Ans. 10. [t is now in the Moon office, on Canal street, Battle Creek. 

Ques. 11. Have you seen it frequently since the time mentioned 
and the present; and, if so, how frequently ? 

Ans. 11. For the first five or six months [ saw it nearly every 
day when I was in town. Sometimes [ would be out of town for a 
week. : 

Ques. 12. Are vou acquainted with the principles of construction 
and mode of operation of the Marsh reversing device as applied to 
the Moon engine or engine you have referred to ? 

Ans. 12. Yes; Iam. 

Ques. 13. Please state, if you know, when this was made—the re- 
versing device I mean, not the engine. 

Ans. 13. It was in early spring; I think in Mareh, 1880. [I paid 
fur the work, | know, myself. 

Ques. 14. Have you operated it or seen it operated, and did it re- 
verse the engine successfully or otherwise ? 

Ans. 14. I both operated it and saw it operated. It. did reverse 

the engine successfully. 
32] Ques. 15. I call your particular attention to the devices 
marked “Kk,” attached to the quadrant plate “ P,” and ask 
what uses are they applied to, or what purpose did the device there 
represented serve as you understoud the invention ? 

Counsel for Nichols, Shepard & Co. objects to the question as it 
calls for expert testimony, as the witness has stated that he was not 
familiar enough with the construction of engines to state how they 
would work. Therefore he is not competent to answer such a ques- 
tion. 

Ans. 15. The devices marked “ kK,” as I understood it, were put on 
the quadrant plate, as you call it, to hold the lever in place when 
the engine was reversed. 

Ques. 16. In the model referred to by you as applied to the Moon 
engine, so called, were there or not movable and adjustable blocks 
provided with set screws as represented in the drawing, figure one 
(1), you now hold in your hands by which the position of the block 
“IX” might be shifted to any desired point or points of the guide, 
quadrant plate, for the purpose of regulating the throw of the lever, 
by which the reverser was operated ? 


Counsel for Nichots, Shepard & Co. objects to the question as lead- 
ing and for reasons. before given, and here desires to state and call 
the attention of the hon. Commissioner of Patents to the shape of 
this as well — other questions propounded to this and other wit- 
nesses by the counsel for Marsh, nearly all of which have been lead- 
ing questions, and he shall move to exclude this testimony for this 
reasou and for other reasons before stated. 


Ans. 16. There was adjustable blocks provided with a set screw to 
regulate the throw of the lever on the model called the Moon en- 
gine, at the Moon office now. 


GEORGE W. MARSH. 


— 


ae 


— 1 


NICHOLS, SHEPARD & CO., &C., VS. E. A. MARSH ET AL. 175 


Taken, subscribed, and sworn to before me this 24th day of Mareh, 
A. D. 1882. 
EUGENE M. CONVERSE, 
Notary Public. 


d22 Taking — depositions in this case adjourned by consent of 
parties to Mareh 25th, A. D. 1882, at 9 o’clock a. m., at the 
ottice of E. M. Converse, in Battle Creek, Michigan. 
March 24th, 1882. 


Connell 


©. M. CONVERSE, 
Notary Public. 


325 At the oftice of E. M. Converse in the city of Battle Creek, 

Michigan, Mareh 25th, 1882, at 9 o’c. a. m., parties appear 
pursuant to adjournment had March 24th, 1882. Taking of deposi- 
tions continued, 


GEORGE A. YouNG, produced as a witness on the part of E. A. 
Marsh and being duly sworn by me, does depose and say, in answer 
to interrogatories proposed to him by Martin Mercar, Esqr., 
counsel for E. A. Marsh, as follows, to wit: 

Ques. 1. What is your name, age, residence, and occupation ? 
Please state. : 

Ans. 1. George A. Young; am thirty years old; reside in the 
city of Battle Creek, Michigan, and am by occupation a machinist. 

Ques, 2. Are you aequainted with the parties to this suit, Elon A. 
Marsh, Andrew J. Hoag, and Nichols, Shepard & Co. ? 

Ans. 2. Lam. I have no personal acquaintance with Mr. Hoag, 
but I know him by sight. 

Ques. 3. Are you acquainted with the invention of Elon A. Marsh, 
involved in this interference ? 

Ans. 3. I am. 

(Jues. 4. You may state when and in what manner you became 
acquainted with it, the invention. 

Ans. 4. It was the last of February, 1580. 

(ues. 0. You may go on and state where and in what manner you 
became acquainted with it. 

Ans. 5. In the winter of 1879 and ’80 there was a class organized 
for the advancement of machinists, of which | was a member. Mr. 
Marsh was also a member of the same class. ‘The last of February, 
ISSO, Mr. Marsh made a diagram of his reverse gear or valve gear 
before the class. It was over Gardner & Gleason’s store, on the 


third floor, in the back room. It was in the Eldred block, in the 


unteroom of the Red Men’s lodge room, at that time. 
O24 Ques. 6. I now call your attention to figures one (1) and 
+) ‘ ‘ : ‘ *ked \l shy)’s exhib oh | | “afl ‘ sk 
(2) on a paper marked Marsh's Exhibit “A, and | whl as 
vou this question: Do you recognize in either or both of these draw- 
Ings the invention then and there communicated to you or illus- 
trated and described ? 


Counsel for Nichols, Shepard & Co. objects to the question fur 
reasons before given in relation to the introduction of the drawings. 
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Ans. 6. I do. 

Ques. 7. Who made those illustrations and in what manner was 
it done ? 

Ans. 7. Mr. Elon Marsh made the illustration. The first illus- 
tration I saw of it was on the blackboard. 

Ques. 8. State where. 

Ans. 8. At a regular meeting of the class—before the class. 

Ques. 9. Did Mr. Marsh make illustrations of his invention in 
your presence at more than one meeting ? 


Counsel for Nichols, Shepard & Co. objects to the question as not 
warranted by the direct examination of Marsh. 


Ans. 9. He did. 

Ques. 10. Please state whether or not you recognize in the draw- 
ing. figure one (1) of Exhibit “ B,” the features of his invention 
shown at either of those meetings. 

Ans. 10. I do. 

Ques. 11. Did you ever see a model of this invention? And, if 
yea, state where and when you first saw it. 

Ans. 11. I have; the last of February or first of March, 1880, at 
Battle Creek Machinery Co.’s shop. 

Ques. 12. Please examine figure one (1) of Exhibit “A” and state 
whether or not you recognize in that drawing you now hold in your 
hand an exact illustration of the model you then and there saw. 

Ans. 12. I do. 

Ques. 13. When and where did you last see that model ? 

Ans. 13. I don’t know just when it was. It was the last time | 
was in the Moon office ; it was in that office. Perhaps it has been a 

month since I was in there. 
3209 Ques. 14. When'you last saw it had there been any altera- 
tion or change in the reverser on the Moon engine since you 
saw it at the Battle Creek Machinery Co.’s shops, so far as you could 
see ? 

Ans. 14. There had not. 

Counsel for Nichols, Shepard & Co. objects to the testimony of the 
witness for reasons before stated, and will urge the exclusion of the 
same from the records of this case without waiving any objections 
whatever. 


Cross-examipation by counsel for Nichols, Shepard & Co. : 


Ques. 1. When Mr. Marsh explained to you his alleged invention 
what particular part did he claim to have invented ? 

Ans. 1. The application of the gear to reversing the engine, two 
(2) movable stops on a segment, a reach rod running from the re- 
verse gear to the forward end of the engine. I think that was all. 
That is all [ remember—the principal points. 

Ques. 2. Do you think that your memory is sufficiently good to 
be able to remember so as to swear positively that he explained all 
of these points to you? 

Ans. 2. It is. 
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Ques. 3. Was not the device that he explained to you at that time 
the same as you saw on the so-called Moon engine ? 
Ans. 3. It was not. 


GEORGE A. YOUNG. 


Taken, subscribed, and sworn to before me this 25th day of March, 
A. D. 1882. ° 
EUGENE M. CONVERSE, 
Notary Public. 


326 Mrixarpb LAFEVER, produced as a witness on behalf of E. 

A. Marsh and being duly sworn, does depose and say, in 
answer to interrogatories proposed to him by MARTIN MrTCALF, 
Esqr., counsel for Marsh, as follows: 


Ques. 1. What is your name, age, residence, and oecupation ? 

Ans. 1. My name is Minard Lafever; am thirty-five years of age; 
i reside in the citv of Battle Creek, Michigan, and am a machinist. 

Ques. 2. Are you acquainted with the parties to this suit? 

Ans. 2. Yes, sir. 

Ques. 3. Hlow long have you known them? 

Ans. 3. Mr. Marsh I have been acquainted with him several years. 
‘The other parties | cannot say—lI have been acquainted with them 
more than two years last fall: 

(ues. 4. Who do, vou refer to when you say the Op posite party ° ? 

Ans. 4. I refer to Mr. Hoag. | suppose he is the opposite party. 

Ques. 5. How long have you been acquainted with Nichols, Shep- 
ard & Co., one of the parties to this suit? 

Ans. 5. IT never was personally acquainted with but one of the 
members; that was in 1880, a few days after the general election. 

Ques. 6. 1 don’t think you quite understand my questions. I mean 
how long have you been acquainted with the firm of Nichols, Shep- 
ard & Co.? 

Ans. 6. I have known of the firm twenty-odd years. 

Ques. 7. Are you acquainted with the invention of Elon A. Marsh 
styled reversing gear for steam-engines 

Ans. 7. I am. 

Ques. 8. When and where did you first learn of it? 

Ans. 8. At a meeting of the Society for the Advancement of 
327 Machinists, in December, 1880. 


(On reading over the testimony witness asks to change the date in 
aus. to ques. 8 to “ 1879,” instead of 1880, as therein stated.) 


(Jues. 9. Where was that meeting held? 

Ans. 9. In the room of the society, in Eldred biock, in this city. 

Ques. 10. By whom and in what manner were you made ae- 
quainted with it? 

Ans. 10. By the inventor, Mr. Marsh, by blackboard illustrations. 

Ques. 11. Please examine the illustrations in the drawings on the 
paper you now hold in your hand and state whether or not you 
recognize therein the essential features of Marsh’s reversing gear for 
steam-engines as then and there shown. 


«p*? ‘ 
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Counsel for Nichols, Shepard & Co. objects to the examination of 
the witness on this drawing for reasons before given. 


Ans. 11. I do. 

Ques..12. Please proceed and state what occurred at that meeting 
or subsequent meetings in reference to this invention. 

Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing, and for reasons that the witness has not stated that there was 
any other meetings. 

Ans. 12. Mr. Marsh illustrated from the blackboard the essential 
features in his invention and submitted them to the criticism of the 
members present. The subject was quite generally canvassed and 
criticised. Several of the supposed objections were brought out and 
discussed, but, after being explained by Mr. Marsh, the invention 
was considered of practical utility. At other meetings the subject 
was again discussed and the question of applying the device, especi- 
ally to traction engines, was discussed and illustrated substantially 
as represented in this drawing marked Figure two (2). 

Ques. 13. At how many meetings was this matter of the Marsh in- 
vention the subject of discussion ? 

Ans. 15. The society met weekly, and the subject was dis- 
328 cussed up to the time, and after that time, that the model or 
Moon engine, so called, was taken to the society’s rooms. 

Ques. 14. When did you first see « model of this invention ? 

Ans. 14. In the latter part of February, 1880, or about the first of 
March ; | can’t state definitely. 

Ques. 15. Where did you see it? 

Ans. 15. In the shops of the Battle Creek Machinery Co. 

Ques. 16. Was that model a working model or otherwise ? 

Ans. 16. It was a working model. 

Ques. 17. What became of it, if you know ? 

Ans. 17. I helped to carry it from the shop to the room of the So- 
ciety for the Advancement of Machinists. 

Ques. 15. Where next did you see it? 

Ans. 18. At the rooms of the before-mentioned society. 

Ques. 19. I mean where next after you saw it there, as you here- 
tofore stated. 

Ans. 19. I saw it in the office of the Nightly Moon, in the print- 
ing office. 

(Jues. 20. When did you first see it there ? 

Ans. 20. Either the latter part of April or about the first of May 
of the same vear. 

Ques. 21. 1581, you mean ? 

Ans. 21. Yes. | 

Ques. 22. I call your particular attention to figure one (1) of Ex- 

hibit “A” and ask you whether or not that is an exact representa- 
tion of the Moon engine ? 

Ans. 22. As I understand the question, it is. 

Ques. 23. | mean do you recognize the essential features of the 

invention as embodied in the Moon engine exactly shown in that 
drawing ? 
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Ans. I do. 

Ques. 24. Please examine figure one (1) in Marsh’s E xhibit “B” 
or state whether or not you therein recognize the feature of 
one form of the Marsh reverser for steam-engines that you 
are acquainted with. 


O20 


Counsel for Nichole, Shepard & Co. objeet to examination of wit- 
ness on these drawings for same reasons stated at examination of 
previous witnesses 


Ans. 24. I do. 

Ques. 25. | now call your particular attention to the movable 
stops of the Moon engine represented by the letters KK tities By and 
also in the drawing, figure two (2), of the same exhibit, and ask vou 
this question: Please proceed to point out the advantages attending 
the use and disadvantages incurred, if any there be, by the use of 
these stops. 


Counsel for Nichols, Shepard & Co. objects to the question for 
the reason that the witness has not been shown as being competent 
to testify as an expert. 


the facilities afforded in adjusting the valve motion at the time of 
its construction and a subsequent adjustment to correct lost motion 
that may occur from wear. The disadvantage in the adjustable 
stop “KX” is the ease with which it can be altered by an inexperi- 
enced person, and thereby derange the correct working of the valve 
motion. 

Ques. 26. Are you or not an engine builder and have you or not 
been so engaged for many years or been familiar with such and 
other machinery ? 

Ans. 26. Yes, sir. 

(QJues. 27. In what business are you now engaged and where? 


Ans. 25. The advantages of the adjustable stops marked “ Kk” are 


af 
Ans. 27. Lam engaged in the construction of reversible traction 
engines for the Upton Manufacturing Company in this city. 
(Jues. 28. Previous to your present engagement, where and by 
whom were you employed and for what purpose? 
Ans. 28. Iwas employed by R. B. Merritt, of this city, as foreman 
f his machine shop. 
Ques. 29. Of what does R. B. Merritt’s principal manufactures 
consist ? 
Ans. 29. In buik ling ort ible engines and miscellaneous machine 
work. 
300) (QJues. 830. Are you a practical engineer and draughtsman 
of machinery drawings for working from? 
Ans. 30. I am. 


By consent an adjournment taken until 1.50 o’e. p. m., at this 
othice 


EUGENE M. CONVERSE, 
, Notary Public. 
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At the office of E. M. Converse, in the city of Battle Creek, Michi- 
gan, Mareh 25th, at 1.50 o’clock p. m., pursuant to adjournment, 
taking of deposition of Minarp LAFEVER continued. 


Ques. 31. When did you last see the Marsh reverse at the print- 
ing office of the Nightly Moon ? 

Ans. 31. I saw it yesterday. 

‘Ques. 32. Have you seen it and reversed the engine there with it 
between the time when you first saw it and on yesterday ” 

Ans. 32. I have. 

Ques. 33. State about how often or how many times. 

Ans. 33. I can’t state definitely ; I have reversed it a great many 
times. 

Ques. 34. Did it always do its work satisfactory or not? 

Ans. 34. It did. 

Ques. 35. Has any alteration or change been made in this reverse 
since it was first applied, as you have heretofore testified to, so far as 
you can discover ? 

Ans. 35. No, sir. 

Ques. 36. Did you ever see any other Marsh reversers applied to a 


steam-engine ; and, if yea, when and where ? 


oo | Counsel for Nichols, Shepard & Co. objects to the question 


as improper and not warranted by the direct examination of 


the principal witness. 


Ans. 36. I saw the device applied to a traction engine on the 


premises of Nichols, Shepard & Co., of this city, in the early part of 


September, 1880; [ also saw it applied, applied it myself, at the 
shops of J. I. Case, Racine, Wisconsin, in the latter part of January 
and the early part of February, in 1851; since that at various times 
I have seen the device attached to engines manufactured by Nichols, 
Shepard & Co., of this city, and have recently applied it to a trac- 
tion engine built at the shops of the Upton Manufacturing Co. of 
this city. 

Ques. 37. Have you, at the present time, any interest in the in- 
vention of KE. A. Marsh, involved in this present controversy ? 

Ans. 37. I have. 


Ques. 38. Go on and state when it was acquired and the names of 


the other parties in interest. 

Ans. 38. At that time? 

Ques. 39. Go on and state when your interest was acquired. 

Ans. 39. In the latter part of September, 1880. 

Ques. 40. 1880? 

Ans. 40. Yes. 

Ques. 41. As a party in interest, were you presentat an interview 
or interviews between Mr. Marsh and E. C. Nichols, the latter repre- 
senting the firm of E. C. Nichols & Co., or Nichols, Shepard & Co., 
at the solicitation of Mr. E. C. Nichols, for the purchase of the right 
to use or obtaining a license to manufacture and use the Marsh re- 
verser as involved in this interference ? 


aw 


a 
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Counsel for Nichols, Shepard & Co. objects to the question as 
leading. 

Ans. 41. I never attended an interview where Mr. Nichols mani- 
fested a desire or intent to purchase the invention or secure a license. 

Ques. 42. Did you or not,incompany with Mr. Marsh, have inter- 
views with Mr. E. C. Nichols in reference to this invention involved 

in this interference ? 
doz Ans. 42. I did. 
Ques. 43. When and where, the first one? 

Ans. 45. At his residence, in this city, about the 7th of November, 
LSSO. 

Ques. 44. You may state as briefly as you can the substance of 
what occurred at that interview and who participated. 

Ans. 44. He inquired what degree of success attended our efforts 
to secure a patent. There was apparently no one present but Mr. 
Nichols and Mr. Marsh. He manifested an interest in Mr. Marsh’s 
success and intimated that that was the object of his interview. He 
then delineated the up-hill business parties generally met in secur- 
ing and sustaining a patent, giving a somewhat lengthy outline of 
the legal difficulties. He mentioned that the valuable patents were 
generally owned and controlled by a ring ora pool. He further 
stated that he was a member of a pool that paid an attorney in Wash- 
ington ten thousand dollars a year to look after their interests; that 
it was quite often necessary in securing a patent to have the influ- 
ence of such a pool or such parties; that with his influence and 
allowing him to frame the claims he could secure the patent good 
enough for him. He said, however, that he did not.care to own the 
patent; that he did not think N., 8. & Co. would use it, but if they 
chose to use it they would, without any regard to a patent or no pat- 
ent. The meeting then adjourned after a few commonplace re- 
marks, 


Counsel for Nichols, Shepard & Co. object to the answer, and will 
move to exclude the same. 


Ques. 45. In the commencement of your last answer you stated 
that there was apparently no one present but Mr. Marsh. You 
mean besides yourself, | suppose ? : 

Ans. 45. Besides Mr. Nichols and Mr. Marsh and myself. 

Ques. 46. What other interviews were had’? State when and 
where and what occurred. 

Ans. 46. The next interview at which I were present was the fol- 
lowing week, at the shops of R. B. Merritt. Mr. Nichols called at 

the shop and inquired of me for Mr. Marsh. Mr. Marsh not 
39339 being there, Mr. Nichols said that I evidently would do as 

well. He said that he had called to see if you fellows in- 
tended to continue on in the matter of that patent, or application, 
the way we had commenced, or whether we intended to throw the 
matter up as far as we had gone and allow him—or, rather, our folks, 
as he expressed it—to secure that patent. Not receiving a favorable 
reply, he endeavored apparently to discourage us in the course that 
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we were taking in the matter by stating that our patent would not 
be good for anything. Failing in his efforts in that direction, he 
said that we could not secure a patent. In reply to a question from 
me as to why we could not, he said, Because you can’t. Pressing 
the question, which I did, he stated that he knew that to be the 
case, because he had analyzed it.. I told him that — were analyzing 
it, and that we would analyze it to the end. He then retired with- 
out ceremony. 

Ques. 47. Is that printed pamphlet you hold in your hand the 
business circular of Marsh, Lafever & Scott, printe 1, published, and 
circulated for the purpose of advertising and bringing to publie 
notice the merits of the Marsh device for reversing steam-engines 
involved in this interference during the pendency of the negotiations 
above referred to? Were you distributing more or less extensively 
here and elsewhere this printed circular, Marsh’s Exhibit “D?” 


Counsel for Nichols, Shepard & Co. objects to the question as 
irrelevant and immaterial. 

Ans. 47. Yes, sir. 

Ques. 48. About how many of these circulars did you distribute ? 

Counsel for Nichols, Shepard & Co. object to question same as last 
above. : 

Ans. 48. About two hundred and fifty. 

Ques. 49. Did you bring suit against the firm of Nichols, Shepard 
& Co. for the infringement of the Marsh patent No. 256,052, of date 
December 28th, 1880? 


Counsel for Nichols, Shepard & Co. objects to the question as 
irrelevant and immaterial. 


Ans. 49. We did. | 
Ques. 50. When was that suit brought? 
304 Ans. 50. The latter part of May, 1881. 
Ques. 51. Is this paper—Marsh’s Exhibit “ E” 
the answer of Nichols, Shepard & Co. filed in that cause? 


a copy of 


Counsel for Nichols, Shepard & Co. objects to question as irrelevant 
and immaterial. 
Ans. 51. It is. 


Martin Metcalf, Esq., counsel for E. A. Marsh, gives the following 
notice : 

The opposing parties will please take notice that Marsh will in- 
troduce at the hearing before the honorable examiner of interferences 
certain official records of the United States Patent Office, which 
records will include all models, papers, drawings, and matters therein 
contained that may appear to havea bearing on the issues involved 
in this controversy, and urge the consideration thereof to the end 
that justice shall be done. 

Counsel for Nichols, Shepard & Co. objects to the notice as not 
being sufficiently explicit what papers will be introduced and not 
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being in conformity with the requirements of the rules of the office 
governing such matters. 

Counsel for Nichols, Shepard & Co. further objects to the testimony 
of this witness as improper, irrelevant, incompetent, and immaterial, 
and he will at the proper time move the hon. Commissioner of 
Patents to exclude the same. 


MINARD LAFEVER. 


Taken, subscribed, and sworn to before me this 25th day of March, 
A. D. 1882. 


EUGENE M. CONVERSE, 
) Notary Public. 


335 BATTLE CrEEK, March 18, 1882. 
Andrew J. Hoag, Nichols, Shepard & Co. 

GENTLEMEN: Please take notice that in the interference case now 
pending in the U. S. Patent Office, entitled Marsh vs. Hoag, Mr. 
Marsh will proceed to take his testimony-in-chief before Eugene M. 
Converse, Esq., at his office, in Battle Creek, Calhoun county, Michi- 
gan, on Thursday, March 23d inst., at three o’clock p. m., and con- 
tinue from day to day until completed. 

His witnesses will be Elon A. Marsh, Minard Lafever, Eli Flagg, 
Thurlow Case, Martin E. Brown, J. Byers, Geo. Youngs. 

You are respectfully invited to be present and cross-examine. 


- MARTIN METCALF. 


egee SSR Sn 


Of Attorney for Marsh. 


Due and timely service of the above notice is hereby acknowl- 
edged this 21st day of March, 1882. 
A. M. SMITH, 
Attorney for A. J. Hoag, Assignee, ete. 


336 STATE OF MICHIGAN, | ‘ 
. . ‘ » $8 
County of Calhoun, J 


At the city of Battle Creek, in Calhoun county, State of Michigan, 

} before me personally appeared the above-named Elon A. Marsh, 
George A. Young, Martin E. Brown, George W. Marsh, and Minard 

Lafever and made oath each to the respective depositions by him 
subscribed that their said depositions contain the truth, the whole 

pe truth, and nothing but the truth. The said depositions were taken 
at the request of Elon A. Marsh at the time and place named in the 

notice hereto attached. The taking of said depositions was com- 

menced on the 23rd day of Mareh, A. D. 1882, and continued from 

dav to day, as appears from the record, and was closed on the 25th 

of March, A. D. 1882, said depositions to be used upon the hearing 

of an interference between the application of Ek. A. Marsh, filed Sep- 

tember 28th, LSS1, and the reissued letters patent granted to Nich- 

ols, Shepard & Co., assignees of A. J. Hoag, November 29th, 1881, 

before the Commissioner of Patents. The said Nichols, Shepard &- 
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Co., assignees of A. J. Hoag, were duly notified, as appears by the 
original notice hereto annexed. 

Present at the taking of said depositions: Martin Metealf, Esqr., 
attorney and of counsel for E. A. Marsh, and Alex Mahon, Esq., for 
and in behalf of Nichols, Shepard & Co., assignees, ete. 

: EUGENE M. CONVERSE, 
Notary Public in and for Calhoun County, Mich: 


337 Before the Commissioner of Patents. 


ii he matter of the interference between the application of E. A. 
Marsh, filed September, 28th, 185], and the reissue patent granted 
Nichols, Shepard & Co., assignee of A. J. Hoag, November, 29th, 
1881. ) 

Depositions of witnesses examined on behalf of Nichols, Shepard & 
Co., assignee of A. J. Hoag, pursuant to a stipulation by the coun- 
sel for the respective parties endorsed on the record at the close of 
the testimony offered on behalf of E. A: Marsh, dated March 25th, 
1882, and of the notice hereto attached, at the office of Eugene M. 
Converse, in the city of Battle Creek, Calhoun Co., Michigan, on 
Monday, the 27th day of March, 1882, at two (2) o’clock p. m. 


Present: Martin Metcalf, Esqr.,on behalf of IE. A. Marsh, and 
Alex. Mahon, Esqr., on behalf of Nichols, Shepard & Co., assignee 
of A. J. Hoag. 

Martin Metcalf, Esq., counsel and attorney for E. A. Marsh, re- 
quests a record of the following notice: That his understanding of 
the above stipulation is simply this, to wit, that Marsh agreed to 
take no more testimony in the time set for his taking his testimony- 
in-chief, waiving his right thereto and allowing Hoag to serve im- 
mediate and forma! notice, with names of witnesses, &c., to be ex- 
amined in his behalf and to commence the taking of the same in 
Marsh’s time on Monday at two (2) o'clock p. m., to be continued 
from day to day until completed; and Martin Metcalf, of counsel for | 
and attorney for Marsh hereby protests against the taking of any 
testimony by said Hoag or any other understanding whatsoever. | 

Counsel for Nichols, Shepard & Co., assignee, &c., states in answer 
to the protest made by Martin Metcalf, attorney for Marsh, that he | 
is present with the witnesses as named in the notice given, as per 
stipulation of record in this case, and ready tu proceed with their 
examination in accordance therewith, aud that the stipulation re- 
ferred to was drawn up at the request of all the parties in interest, 
and was entered into in good faith by bim; that after the service of 
notice of taking testimony on behalf of said Hoag, assignor, and 
giving names of the witnesses, thus carrying out his part of the 
agreement in good faith, the said Martin: Metcalf, attorney for 
Marsh, now protests against the examination of said witnesses and 
attempts to put a construction upon the stipulation, which construc- 
tion would compel the attorney for Nichols, Shepard & Co., assignee, 
&e., to take all of his testimony, not only in chief, but also in re- 
buttal, at this time, and as this was not his understanding or intent 
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he feels compelled under the circumstances to withdraw his consent 
to the stipulation, and also to withdraw the notice of taking testi- 
mony at their time. The said attorney for Nichols, Shepard & Co., 
assignee, &c., verily believe that said stipulation was entered into 
by said Martin Metcalf, attorney for Marsh, for the purpose of ob- 
taining the names df the witnesses to be examined on behalf « said 
Hoag and Nichols, Shepard & Co., assignees, &c., and that it was 
his intention to enter said objection at this time, so that said 
attorney for Nichols, Shepard & Co., assignees, &e, would fe*! 
obliged to withdraw the notice of taking said testimony, or else 
by taking said testimony to assent or seem to’ assent to the 
construction he, said Martin Metealf, attorney tor Marsh, now 

claims ‘to give said stipulation, and said attorney for 
338 Nichols, Shepard & Co., assignees, &c., requests the officer who 

took the testimony of said Marsh and other witnesses in the 
case, before whom the testimony of said Nichols, Shepard & Co. was 
to be taken, to state that the stipulation was read to the attorneys 
present in this case and to said Marsh, and that he, the said officer, 
was authorized to enter the said stipulation of record, and that b 
did so enter said stipulation with the consent of all parties. Said 
attorney for Nichols, Shepard & Co., assignee, &c., gives notice that 
in declining at this time to proceed with the examination of witnesses 
on behalf of said Hoag and Niclrols, Shepard & Co., assignees, &c., 
at this time he reserves all rights and privileges relative to the tak- 
ing of the testimony at the proper times and places reliting to this 
case. Said attorney for Nichols, Shepard & Co., assignee, &e., also 
gives notice that at the proper time he will offer and file an affida- 
vit in this case with the Commissioner of Patents relating to. the 
subject-matter of this statement and the case in issue. Counsel for 
Nichols, Shepard & Co., assignees, &ec., asks and requests that the 
officer taking the testimony in the case that he will furnish said 
attorney a certified copy of all the testimony taken on behalf of 
Marsh, and also with the statements made to-day by the respective 
attorneys in this case as the same appears in his record, for which 
he now tenders payment. 


|, Eugene M. Converse, the ofticer before whom the testimony of 
EK. A. Marsh and other witnesses in this case was taken and before 
whom the testimony of said Nichols, Shepard & Co., assignees, &c., was 
to be taken, do hereby state that the stipulation entered of record in 
this case on the 25th of March, 1883, was read by me to the at- 
torneys present in this ease—Alex. Mahon, for Nichols, Shepard & 
Co., assignees, &e., and Martin Metealf, for E. A. Marsh—and also to 
said E. A. Marsh, and that [ was then authorized to enter the said 
stipulation of record, and that I did so enter said stipulation of ree- 
ord, with the consenteof all parties. 

Dated March 27th, 1882. 

EUGENE M. CONVERSE, 
Notary Public. 
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Martin Metealf, of counsel and attorney for Marsh, desires a ree- 


ord made of the following facts, to wit: That at an early stage of 


these interference proceedings Mr. Metcalf received, through his 
associate counsel and attorney, Col. C. M. Alexander, of Washington 
city, overtures from Mr. Smith, counsel of record for Mr. Hoag, sug- 


gesting such a mutual agreement for the taking of the testimony of 
both parties to the interference at the same time and place. Answer 


was returned that it was then too early, Mr. Metcalf not knowing 
enough of the case to warrant it, but woud try and enter every 
possible courtesy in that direction consistent with his duties to his 


client. Later, Mr. Metcalf was approached by Mr. FE. C. Nichols, of 


the firm of Nichols, Shepard & Co., with a proposition looking in 
the same direction, which resulted in the understanding embodied 
in a certain agreement which was reduced to writing and two (2) 
copies thereof printed by the type-writer in the office of Nich- 


ols, Shepard & Co., one each to be sent to the respective at- 


torneys of Marsh and Hoag, residents of Washington city, sub- 
ject to their approval and signature. Mr. Metcalf, in fulfilment 

of his agreement, signed and forwarded his copy to 
339 & 340 Col. Alexander, before mentioned, attorney of record at 

Washington, enclosing a formal notice of the time and 
place there agreed on, together with the names and residences of 
Marsh’s witnesses. ‘The said k. C. Nichols offering on his own part 
no objection to the terms, Mr. Metcalf received the said notice of 
time and place, &c., duly signed by Smith, attorney for Hoag, ac- 
companied by the said printed agreement signed by Metealf, of at- 
torney for Mr. Marsh. Mr. Smith objecting to acquiesce in the 
agreement after receiving our formal notice, with names of witnesses 
as aforesaid, and referring the matter back to the parties here, who 
has never yet raised an objection, so far as I know, Mr. Metealf, ef 
counsel and attorney for Marsh, now refers to the recorded notice 
aforesaid appearing in evidence with the names of said witnesses, 
&e., to be examined and to continue from day to day until com- 
pleted. The said printed agreement is herewith presented, and Mr. 
Metealf requests that it be annexed to and form a part of this side 
show, that it may appear that this whole understanding and mis- 
understanding has grown out of perhaps an undue desire on the 
part of Mr. Metcalf, attorney for Marsh, to accommodate in every 
way and extend every possible courtesy to Mr. Hoag, Mr. E. C. 
Nichols, the firm of Nichols, Shepard & Co., and their attorney of 
record, whose residence was distant from the city of Battle Creek ; 
and now, for reasons best known to those who have failed to make 
them apparent to Mr. Metcalf, comes Mr. E. C. Nichols and insists 
upon the carrying out of a different arrangement, which, it is 
claimed, is embodied in a written stipulation Mr. Metealf does not 
deny he entered into, but with a different undorstanding of its true 
meaning, as Is conjectured, than the one Mr. Metcalf intended or now 
believes the language employed shows or ambiguity fairly justifies, 
and charges Mr. Metcalf with a trick substantially with the sinister 
purpose of obtaining the names of the witnesses proposed to be ex- 
amined, commencing and continuing from day to day until com- 
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pleted, this after: Mr. Metealf had given the opposing parties the 
names and residences of Marsh’s witnesses, and had only obtained 
a list of theirs on Saturday, the 25th instant, after closing Marsh’s 
testimony-in-chief. The jewel of consistency may be looked for in 
the record when completed, as Mr. Metcalf will see that it is before 
the whole case closes, and here rests content so fur as he or the in- 
terest of his client is concerned hereafter. We ask no quarter and 
give none. 
Dated March 27th, 1882. 
EUGENE M. CONVERSE, 
Notary Public. 


ot] Testimony tn Rebuttal in Behalf of k. A. Marsh. 
DEFENDANT'S Exutsit V 
Before the Commissioner of Patents. 


In the matter of the interference between the application of Elon A. 

' Marsh for a patent-for improvement in reversing gear for steam- 
engines, and reissued letters patent No. 9951, granted November 
20, ISS1, to A. J. Hoag, assignor to Nichols, Shepard & Co., now 
pending before the Commissioner of Patents. 


342 before the Commissioner of Patents 


[In the matter of the interference between the application of E. A. 
Marsh, filed September 28, 1SS1, and the reissue patent granted 
Nichols, Shepar | & Co., assignee of A. J. Hoag, November 29th, 
ISSI. 


Depositions of witnesses examined in rebuttal on behalf of E. A. 
Marsh, pursuant to the annexed notice, at the office of Frank G. 
Revnolds, in the city of Battle Creek, Calhoun county, State of 
Michigan, on Monday, May Sth, 1882. 


Present: Martin Metealf, Esq., on behalfof E. A. Marsh,and Alex. 
Mahon, Esq., on behalf of Nichols, Shepard & Co 


345 ky. A. MARSH, a witness produced in rebuttal, being by me 

duly sworn, does depose and say, In answer to interrogatories 
proposed to hin by Martin Merecacr, Esqr., counsel for E. A. Marsh, 
as follows, to wit: 


(QJues. 1. You are the Elon A. Marsh, one of the parties to this 
suit, and the same person already sworn, are you not” 

Ans. 1. lam. 

Ques. 2. When, if ever, did you exhibit and explain to Andrew J. 
Hoag your invention involved in this controversy ? 

Ans. 2. In the latter part of June or the first part of July, 1880. 


Counsel for Nichols, Shepard & Co. objects to question and answer 
for the reason that it has not been proved that E. A. Marsh ever 
made the invention in controversy. 
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Ques. 3. Where was that done, and in whose presence ” 

Ans. 3. At the office of the Nightly Moon, in this city, in the 
presence of Martin E. Brown and others. 

Ques. 4. Please go on and state how you explain the invention, 
what was said and done by vou and Mr. Hoag on that occasion in 
reference to this invention. 


Counsel for Nichols, Shepard & Co. objects to the question — not 
proper rebuttal, and for the reason that it has not been shown, as 
before stated, that Mr. Marsh made the invention in controversy. 


Ans. 4. Mr. Hoag and I had been talking about this device and 
its application to traction engines. To more clearly convey my ideas 
I invited him to go with me to the office of the Nightly Moon aud 
there examine one of my valve gears in operation. Ie did soe, and 
by permission of Mr. Brown, proprietor of the printing office, Mr. 
Hoag reversed the engine and examined it critically. 1 explained 
to him how I intended to apply the device to traction engines. | 
told him that, for convenience, it would be better to have the quad- 
rant plate and stops placed at the other end of the reach rod, and 
thereby connected to the device, so as to be in convenient reach of 
the operator. Mr. Hoag assented to this arrangement, and said he 
would like to have the device put on one of Nichols, Shepard & Co.’s 
engines. 

Ques. 5. When and where did you first explain the use of the ad- 
justable stops to Mr. Hoag, if ever ? 


Counsel for Nichols, Shepard & Co. objects to the question as not 

being proper rebuttal, and for the further reason that, as before stated, 

that it has not been proven that Mr. Marsh ever had or ap- 

344 plied the adjustable stops as claimed by Mr. Hoag in his 
patent or involved.in the invention in controversy, 


Ans. 5. The adjustable stops were on the engine in the printing 
office last referred to, and I pointed them out to Mr. Hoag with the 
remark it would probably be unnecessary to have them adjustable, 
and that if I put one of these devices on a traction engine for 
Nichols, Shepard & Company [ would make the stops rigid. 

Ques. 6. When and where, if ever, did you exhibit and explain 
these adjustable stops to Mr. E. C. Nichols, of the firm of Nichols, 
Shepard & Co.? 

Counsel for Nichols, Shepard WX Co. objects to the question as not 
being proper rebuttal, and for the reason that it has not been proven 
what said adjustable stops are, or their purpose as applied to the 
so-called Moon engine, and for the further reason, as before stated, 
that it has*not been proven on the record that Mr. Marsh ever ap- 
plied adjustable stops as covered by the invention in controversy. 

Ans. 6. Some time in the month of March, 1880, Mr. E. C. Nich- 
ols, of the firm of Nichols, Shepard & Co., went with me to a room 
in the Eldred block to see one of my valve gears in operation. | 
had the engine steamed up, and Mr. Nichols operated the reversing 
lever and asked me a number of questions about the device, and, | 
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believe, made a very thorough examination of it. I explained to 
him the object of the stops and the manner in which I proposed to 
apply my device to traction engines. 

Ques. 7. Did that engine reverser or any other made by you de- 
pend upon friction or gny other device for holding the reversing 
lever in position than stops, either fixed or adjustable” 

Counsel for Nichols, Shepard & Co. objects to the question as being 
misleading and not proper rebuttal and irrelevant. 


Ans. 7. No 
(Jues. 8. Is it or not possible to reverse a steam-engine with your 
valve gear attached without the stops ? 


Counsel for Nichols, Shepard & Co. objects LO question as not 
proper rebuttal, and as having no bearing on the case in contro- 
versy. 

Ans. 8. It would be impossible, or, to say the least, impractical. 

Ques. 9. When you went to the shops of Nichols, Shepard & Com- 
pany, in the autumn of ISSO, and was engaged in applying your 
reversing gear to one of their traction engines, did Mr. Andrew J. 
Iloag hand to you a sheet-iron pattern fora stop plate of his alleged 

invention for you to get one made for him or not? 
d45 Ans. 9. Mr. _ ig did not hand me a sheet-iron pattern for 
such a purpose ¢ r for any other purpose. 

(ues. LO. Did Mr. Sines suggest to you or intimate at any time, 
while you were engaged in applying your reversing gear at the said 
shops of Nichols, Shepard & Co., that he had invented any part of 
the device that was then and there applied to a traction engine? 

Counsel for Nichols, Shepard & Co. objects to the question as hav- 
ing no bearing on the case In controversy. 


g 

Ans. a Ile did not. 

(Ques. 11. Who made the stop plate and who gave directions ? 
You may go on now and state the day and hour and particulars 
concerning the stop plate. 

Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing, not being proper re ‘buttal, and not warrant ited by the testimony- 
in-chief on behalf of Marsh. 


Ans. 11. On the morning of the eighth of September, 1880, I think 
about eight o’clock in the forenoon, after having tried my device at 
the works of Nichols, Shepard & Company without stops being placed 
near to the swinging frame, I instructed Mr. Rainbow, a blacksmith 
employed by Nichols, She pard & Company, to make a stop plate out 
of wrought iron to be used as a stop for this device that | had put on 
this engine before mentioned, and for his guidance I made a sketch 
on the shop floor with a piece of chalk and gave him the dimen- 
sions. After he made the forging we went out to the engine loge ‘ther 
and fitted it to the boiler: after ‘that [ marked the position of the 
holes ] desired to make in the piece, and with the assistance of John 
Henry drilled the holes and put in a set screw to be used as an ad- 
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justable stop; in this instance I did not need but one set screw, as 
the counter-adjustment could be obtained by moving the strap or 
stop plate horizontally on the boiler. After getting the location of 
the stop plate on the engine, I, with the assistance of John Henry, 
secured the same to the boiler of the engine. 

Ques. 12. How many holes were drilled in the stop plate to secure 
it to the boiler, and what position did they occupy relatively to the 
engine shaft ? 

Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing and not warr: anted by the direct examination of Marsh. 


Ans. 12. There were two holes drilled in the stop plate for the 
purpose of securing it to the boiler, and the y were In a line with or 
nearly parallel to the main engine shaft. 
346 Ques. 13. Before applying this stop plate did you run the 
engine—that is, with the traction applied ? 
Ans. 13. I did. 
Ques. 14. Did you do this on the first or second day? State about 
this. 
Counsel for Nichols, Shepard & Co. objects to the question as not 
warranted by the direct examination of Marsh and not proper re- 
buttal. 


Ans. 14. I run the engine without stops placed near to the device 
on the first day of my trial of this engine, both with and without 
the traction applied. 


By consent of counsel for respective parties hereto taking of testi- 
mony is adjourned to one thirty o’clock this p. m., at my office, in 
the city of Battle Creek, Michigan. 

FRANK G. REYNOLDS, 
Notary Public. 


At the office of Frank G. Reynolds, in the city of Battle Creek, 
Michigan, May eighth, 1882, at one thirty p. m., counsel for respect- 
ive parties appear, pursuant to the adjournment, this a. m., and con- 
tinue the examination in rebuttal of Eton A. Marsu. 


Ques. lo. What was the nature of the reach rod first applied ? 
Please give the size and form of the first and second ones used, and 
when they were applied. 


Counsel for Nichols, Shepard & Co. objects to question as leading 
not proper rebuttal, and not warranted by the direct examination of 
Marsh. 


Ans. 15. The first reach rod used by me in this test was made of 
round iron three-fourths of an inch in diameter: the second one 
used by me in this test was made of one-inch cold rolled shafting. 

(Jues. 16. Am I to understand you as using both of these rods on 
the first day’s test, or the seventh day of September, or otherwise ? 

Ans. 16. They were both used on the same day—on the seventh 
day of September, 1880. 
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Ques. 17. What do you mean by the term “test?” Do you mean 
by that term a single trial on one day, or two or more trials? 

Ans. 17. I mean by the word “test” a trial. The trial consisted 

in the omission of stops placed in position to engage with an 
347 arm on the swinging frame, and as this trial continued 
throughout the day I referred to the matter as a “ test.” 

Ques. 18. Did Mr. Charles K. Nelson or Samuel Bradley have 
anything to do with making or applying the stop plates with the 
engine on either the seventh or eighth days of September, 1880, at 
the said shops of Nichols, Shepard & Co.? If so, state what they 
did, or either of them. 

Ans. 18. Neither Mr. Bradley nor Mr. Nelson — with the applica- 
tion of this device, to ny knowledge, and, as | was present during 
the working hours of the seventh and eighth days of that month, I 
certainly should have caught them at it if they did. I should have 
said at the beginning of this answer neither Mr. Bradley nor Mr. 
Nelson had anything to do with the application of this device at 
this time, to my knowledge. 

Ques. 19. Did they at any time’? 

Ans. 19. They did not, to my knowledge. . 

Ques. 20. Did you see or speak to Mr. Bradley on either of the 
days referred to? 

Ans. 20. I think Mr. Bradley was ‘present on the seventh, but I 
did not see him on the eighth; I believe he was out of town. 

Ques. 21. After the stop plate was applied—I mean now the stop 
plate with the set screw you have testified about—what was done 
with the engine and who was assisting you, if anybody? 

Counsel for Nichols, Shepard & Co. objects to question as not re- 
buttal and not warranted by the preliminary statement of Marsh or 
of the testimony-in-chief offered on behalf of Marsh. 


Ans. 21. After the stop plate was applied I had the engine fired 
up—I believe Mr. David Shepard did the firing—and after getting 
up steam I called on Mr. Hoag to come and operate the steering 
wheel, ana | operat Ing the reversing lever and throttle valve together, 
we ran the engine around by the office and exhibited’ the workings 
of this device before the members of the firm of Nichols, Shepard 
X& Co. 

Ques. 22. Is the David Shepard referred to in your last answer a 
member of the firm of Nichols, Shepard & Co.; and, if yea, what 
position does he occupy, if you know? 

Ans. 22. He is a member of the firm of Nichols, Shepard & Co., 
and is said to be vice-president of that company. 

Ques. 23. Were you authorized by Mr. Ek. C. Nichols or the said 

David Shepard to call to your aid any assistance you might 
348 require while applying your reversing gear to one of their 
traction engines, or not? 

Counsel for Nichols, Shepard & Co. objects to question as 
irrelevant and immaterial. : 


Ans. 23. I was. 
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Ques. 24. While exhibiting the said engine with your reversing 
gear applied, as referred to in your answer “ number 21,” did you 
speak of the stop plates or stop applied to that engine on the eighth 
of September or hear it mentioned as the invention of Andrew J. 
Hoag or of any other person than Elon A. Marsh ? 


Counsel for Nichols, Shepard & Co. objects to question as not being 
proper rebuttal and not warranted by the preliminary statement nor 
the direct examination of Marsh. 


Ans. 24. I did speak of the stop plates and called the attention of 
Mr. E. C. Nichols to it as the same thing I had told him of the 
evening before, when telling him the change I would make the fol- 
lowing morning. I did not hear the invention referred to as Mr. 
Hoag’s invention at that time nor during the trial of that engine. 

Ques. 25. While exhibiting that engine at the Western fairs did 
you speak of the reversing gear applied to it or the stop plates, or 
any portion of it, as the invention of Andrew J. Hoag, or hear any 
other person so designate it or any portion of it? 

Ans. 25. I did not. 

Ques. 26. Did you ever hear Andrew J. Hoag say that he was the 
inventor of the stop plate or stop referred to, or any part of the de- 
vice that was applied to the traction engine of Nichols, Shepard & 
Co. on the eighth day of September, 1880? = And, if yea, state when 
and where first. 

Ans. 26. Mr. Hoag never told one that he was the inventor of the 
stops or any portion of the device applied to the engine referred to, 
but, in the latter part of July or first part of August, 1881, after ob- 
taining a patent for adjustable stops, he informed me that he had 
secured a patent on that device too. I was at the time running a 
steamboat on Goguac Lake, in this vicinity, and it was on the land- 
ing place of this boat that the conversation took place. He wanted 
to know if I knew that he had taken out a patent for adjustable 
stops, and also wanted to know if, in view of that fact, whether we— 
Marsh, Lafever & Co.—intended to continue our suit against Nichols, 
Shepard & Co. for infringement. I asked him how he dare swear 
that that was his invention when he had previously seen it in the 
Moon office on the engine referred to in this testimony. He says, 

of course | saw that engine in the Moon office, but that 
349 don’t amount to nothing, and as long as we own one end of 

the patent the best thing you can do is to sell the other end 
to Nichols, Shepard & Co. He has never said anything about it to 
me since, and, as I was well eware that he was not entitled to the 
patent and that he knew it also, I have never since spoken to him 
about the matter. 


Counsel for Nichols, Shepard & Co. objects to the above answer 
as not proper rebuttal, and states, as will be seen by Hon. Commis- 
sioner of Patents, that it is simply an attempt on the part of the 
witness to give his opinion as to who is the inventor of the device 
in controversy, which he has not yet been able to prove, either by 
his own testimony or the testimony of his witnesses, that he made. 
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Counsel for Marsh desires to state that the witness has but given 
a bit of history ineidental to this case, and the gratuitous statement 
of counsel for Nichols, Shepard & Co. that the witness Marsh has 
not yet proven up his case is about as unwarranted by the testimony 
as the statement of Hoag referred to by the witness Marsh. Coun- 
sel for Marsh desires further to state that both Marsh and his counsel 
are content to let the tribunal before whom the testimony shall 
come decide who did and who did not make the invention in con- 
troversy. 


Ques. 27. Captain Marsh, how many models of your reversing 
year for steam-engines having stops applied thereto had you made 
down to the first day of September, 1580? 


Counsel for Nichols, Shepard & Co. objects to question as not 
being proper rebuttal and not warranted by the preliminary state- 
ment of Marsh. 


Ans. 27. Only two. 

Ques. 28. Were the stops on these models ever taken off or dis- 
pensed with from the time the models were first made down to the 
present ? 

Counsel for Nichols, Shepard & Co. repeats above objection. 

Ans. 28. They were not. 

Ques. 29. Was the first model a working model, or otherwise? 


Counsel for Nichols, Shepard & Co. objects to question as not 
being proper rebuttal. 

Ans. 29. It was a working model. 

Ques. 30. Please examine figure one of “ Exhibit A” and _ state 
whether or not you recognize therein a representation of the work- 
ing model you last referred to, or, if not, point out the difference or 
differences. 

Paper marked by me, for identification, as a certified copy of 

“Marsh’s Exhibit A” introduced and handed to the witness.’: 


300 Counsel for Nichols, Shepard & Co. objects to the introduc- 
tion of the paper in evidence, not being proper rebuttal, and 
also objects to the question for the same reason. 


Ans. 30. If we omit the dotted lines shown in this drawing, 
figure 1, we will then have an exact representation of the first 
model. 

(Jues. 31. Was or was not the small model you exhibited to Mr. 
Kk. C. Nichols, at the office of Nichols, Shepard & Co., preparatory to 
the introduction of your reversing gear for steam-engines at their 
said works the second model you referred to above ” 

Counsel for Nichols, Shepard & Co. objects to question as not 
being proper rebuttal and not warranted by the preliminary state- 
ment of Marsh. 

Ans. 51. It was. 


e *yeo™ 
20-33 1 
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Ques. 32. Where is that model now, if you know, and where had 
it been just before you took it to the office of Nichols, Shepard «& 
Co. ? . 

Counsel for Nichols, Shepard & Co. repeats above objection. 


Ans. 32. That model is now in the Patent Office, in Washington 
and forms part of my application for a patent on the invention in- 
volved in this controversy. Previous to the time I showed itto Mr. 
E. C. Nichols, at the office of Nichols, Shepard & Co., it had been, 
and was for some time, in the office of Munn & Co.,in New York or 
Washington ; I can’t state definitely. 

Ques. 33. In its original form did it have fixed stops or adjustable 
stops for determining the throw of the reversing lever ? 

Counsel for Nichols, Shepard & Co. objects to the question as not 
being proper rebuttal. 

Ans. 33. It had fixed stops. 

Ques. 34. Captain Marsh, with an equal degree of heat in the boiler 
and equal pressure of steam in the engine cylinder, will the power 
required to move the slide valves be equal or unequal on a station- 
ary and traction engine doing the same work ? 

Counsel for Nichols, Shepard & Co. objects to the question as be- 
ing irrelevant, immaterial, and not proper rebuttal. 

Ans. 34. Yes; all other things considered equal, the power re- 
quired to move the valve should, and undoubtedly would, be the 
sume. 

(ues. oo. Will or will not the power required to move the slide 
valve be any greater or less ina traction or stationary engine,whether 
the power of the one be applied to propel the engine on an unequal 
roadway or the power of the other be used to drive machinery hav- 
ing equally constantly-varying resistance ? 

oo | Counsel for Nichols, Shepard & Co. repeats the objection to 
question 34. 

Ans. 35. The power necessary to drive each engine, as stated in 
the question, being the same, the power to move the valve would be 
no greater in one engine than the other. 

Ques. 36. Will or will not the pressure on the slide valve of a 
steam-engine, stationary or traction, be any different when both 
ure exerting all their power and against equal or unequal resist- 
ance ? 

Counsel for Nichols, Shepard & Co. objects to question for the 
sume reason as is given in the objection to question 34. 

Ans. 36. It would. 

Ques. 37. Please explain; I want to see if you understand my 
question 36. Please reread question 36. 


Counsel for Nichols, Shepard & Co. repeats the objection. 


Ans. 37. I understood question 36 that you wanted to know if 
the pressure on the valves of the two engines, one traction and one 
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stationary and both exerting their full power, or each the same 
power in a less degree, would be the same with a given boiler press- 
ure. 

(Jues. 38. You don’t yet understand my question number 36. 
Will or will not the power required to move the slide valve of a 
steam-engine, traction or stationary, be any different when both are. 
exerting all their power ? 

Counsel for Nichols, Shepard & Co. repeats the above objection. 

Ans. 38. The power required to move the slide valve would be 
the same in both cases. 

Ques. 39. Mr. Marsh, how frequently did you meet and have con- 
versation with Mr. Andrew J. Hoag during the spring and summer 
of 1880, and especially during the autumn and winter of 1880 and 
1Ssl? 

Ans. 39. I had oceasion to meet Mr. Hoag very frequently during 
the latter part of the summer and in the autumn and winter of 1880, 
and had frequent talks with him. 

Ques. 40. You say winter of 1880; do you mean 1880 and 1881, or 
otherwise ? 

Ans. 40. I mean the winter of 1880, as about the 25th of Decem- 
ber, 1880, | went away and spent the larger portion of my time dur- 

ing the first half of the following year away from home. 
do2 (QJues. 41. After the time you applied your reversing gear 
to one of Nichols, Shepard & Co.’s engines and down to the 
suid 25th day of December, 1880, did you have occasion to see and 
have conversation with Mr. E. C. Nichols, of said firm ; and, if yea, 
how often did vou have such conversations ” 

Ans. 41. There seems to be a mistake in the date of my answer in 
this question. I referred to the 25th day of December, 1531. 

Counsel for Elon A. Marsh states that the question numbered 41— 
that inasmuch as the question numbered 41 was misunderstood by 
the witness, the same is withdrawn. 

By consent of counsel for respective parties to this suit further 
taking of testimony is adjourned to nine o'clock a. m. to-morrow 
‘morning, May 9th, 1882, at my office, in the city of Battle Creek, 
Michigan. 

FRANK G. REYNOLDS, 
Notary Public. 


At the oftice of Frauk G. Reynolds, in the city of Battle Creek, 
county of Calhoun and State of Michigan, May 9th, 1882, at 9 o’clock 
a. m., parties appear pursuant to adjournment had May Sth, 1852. 
Taking of depositions continued. 


lhe witness, E. A. Marsh, desires to make a statement as follows, 
to wit: I wish to state for my own benefit and in explanation of the 
apparent confusion manifested by me in answer to question 36 and 
subsequent questions that during the rendering of the greater part 
of my testimony yesterday I was totally unfit, by reason of a severe 
attack of nervous headache, to occupy the witness chair, but owing 
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to the limited amount of time left for the giving of such testimony 
I felt it necessary to do the best I could; and I wish to: call the 
attention of the examiner to my answer 41 and my attempt to cor- 
rect the date, which was right, should be 1880, and that it was on 
account of this confusion that the further taking of testimony on 
yesterday was postponed at my request until to-day. 

Counsel for Marsh feels it incumbent upon himself to state here 
and now what every person conversant with Mr. Marsh knows to be 
the fact, that he has been in very poor health for some time past 
and has been obliged to relinquish a covenanted and lucrative em- 

ployment in consequence thereof; and attorney for Marsh 
353 further says that during the dinner hour on yesterday Mr. 

Marsh requested to be relieved for the remainder of the day, 
which his said counsel did not feel himself authorized to ask of 
opposing counsel, dnd that the said attorney for Marsh was well 
advised by Mr. Marsh of his condition, but saw no help for it, as 
above stated. | 

Counsel for Nichols, Shepard & Co. objects to the statement made 
by Marsh, and also the statement of his attorney, Martin Metealf, 
Esq., as unwarranted, and further desires to state that while Mr. 
Marsh, previous to the usual hour for adjournment, stated that he 
was sick, that at the 12 o’clock hour he had heard nothing of the 
kind mentioned, and he will state that if Mr. Metealf or Mr. Marsh 
had have suggested or even intimated to him that they would like 
to adjourn the case he certainly would have interposed no objection, 
and he thinks that his actions in the case have not proven as 
attempted to be inferred by Mr. Metcalf, that he would have in- 
terposed an objection or done anything which would have been 
otherwise than to treat Mr. Marsh and his attorney with all possible 
courtesy. 

Counsel for Marsh utterly disclaims the imputation seemingly 
attributed to him. He simply desires to put on record the facts 
stated, and had no thought that the opposing counsel would object 
to an adjournment, but, as Mr. Marsh has stated our time was lim- 
ited and we could ill afford an adjournment if it could be avoided, 
what I had in mind was that opposing counsel would probably 
object to the recall of Mr. Marsh if be left the witness stand before 
completing his testimony to give place to other witnesses, which the 
circumstances of the case would seem to compel us to ask for. 

Ques. 42. Mr. Marsh, did you have a conversation with Mr. An- 
drew J. Hoag at the shops of Nichols, Shepard & Co. some time in 
the late fall or early winter of 1880 in reference to setting the stops 
for fixing the throw of the reversing lever of a reversing gear applied 
to a steam-engine as involved in this controversy ? And, if yea, state 
what was said and the time, as near as you can fix it. 


Counsel. for Nichols, Shepard & Co. objects to question as imma- 
terial and not proper rebuttal. 


Ans. 42. I did have a conversation with Mr. Hoag about the set- 
ting of this valve gear or particularly the location of the stops. I 
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can't state positively what day it was; I think it was about the mid- 
dle of December, 1880. My attention was called to the matter by a 

report circulated among the mechanics of this city that Mr. 
354 Hoag and his assistants after working on the gear for several 

days trying to set the valve and find the proper location for 
the stops were unsuccessful. Not fairly crediting the report I went 
up to the shops of Nichols, Shepard & Co., and Mr. Hoag asked me 
how I set the valve. I told him that such information would be 
freely given when Nichols, Shepard & Co. had obtained the right to 
use my valve gear. 


. 


Ques. 43. Was or was not Mr. E. C. Nichols, of the firm of Nichols, 
Shepard & Co., at that time and for some time thereafter negotiat- 
ing with you for the right to use the invention in controversy ? 

Counsel for Nichols, Shepard & Co. objects to question as imma- 
terial and not proper rebuttal. 


Ans. 43. Yes; we had numerous conversations about the matter. 
Mr. Nichols and I, which I understood to be negotiations on his 
part for the use of my valve gear as applied to traction engines, be- 
fore mentioned. 

Ques. 44. Did Mr. FE. C. Nicliols make any declaration in the nature 
of a threat in case vou and he did not come to terms in relation to 
the use of the invention in controversy, And, if yea, state thecireum- 
stances. 


Objection repeated by counsel for Nichols, Shepard & Co. 


Ans. 44. Yes; he said that if he couldn’t make terms that would 
suit him he would fortify the invention with some patents he knew 
of and use it without my consent. | 

(QJues. 45. Down to the time of the commencement of your suit 
against Nichols, Shepard & Co. for the infringement of vour original 
patent did he, Edwin C. Nichols, or Mr. Andrew J. Hoag or any per- 
son in his or their bebalf lay claim to the invention in controversy, 
so far as you know? 


Counsel fur Nichols, Shepard & Co. objects to question as entirely 
irrelevant. 


Ans. 45. No, sir. 

Ques. 46. Did Mr. Edwin C. Nichols ever propose to you to go in 
with you and procure a patent on this invention and work it to- 
gether or not? 

Counsel for Nichols, Shepard & Co. objects to question as not 
proper rebuttal. 


Ans. 46. Mr. Nichols did make a proposal to me, which I under- 
stood to mean substantially what the question implies. 

Ques. 47. In case you did not so decide to do, and in the contin- 
gency that vou and he could not otherwise agree on terms for the 
use of the invention in controversy, did he, Mr. Edwin C. Nichols, 
for himself and in behalf of the firm of Nichols, Shepard & Co., 
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state that he would bury Mr. Marsh or the Marsh invention in 
sackeloth and ashes, or use words of like import, or not. 


Question objected to as being leading and not proper rebuttal by 
counsel for Nichols, Shepard & Co. 

Ans. 47. Yes; I have it on good authority that Mr. Edwin 
C. Nichols stated that he had used Marsh in that same spirit 
of liberality with which he done all things; that Marsh had not 
used him as he thought Marsh ought to use him, and he would 
make Marsh walk in sackeloth and ashes. 

Counsel for Nichols, Shepard & Co. objects to the answer as being 
mere hearsay and therefore inadmissible. 


n= -_ 
VIV 


Further taking of testimony adjourned, by consent of counsel, to 
one o'clock p. m., May 9th, 1882, at my office, in the city of Battle 
Creek, Michigan. 

FRANK G. REYNOLDS, 
Notary Public. 


At my office, in the city of Battle Creek, Michigan, May 9th, 1S82, 
at one o’clock p. m., pursuant to adjournment had this a. m., taking 
of deposition of I. A. Marsh continued. 


Counsel for Nichols, Shepard & Co., objects to the previous testi- 
mony for the reason heretofore given to questions and answers, — with- 
out waiving said objection proceeds to cross-examine the witness, FE. 
A. Marsh. 

Ques. 1. The model you have described as having been sent to 
Munn «& Co. and as now being in the Patent Office, at Washington, 
please state in what case that model was filed with, giving the date 
of filing as near as you can. 

Ans. 1. I think that model was filed on the 28th of September, 
1881, in connection with my application for a patent involved in 
this interference. 

Ques. 2. You state that the engine to which you applied your 
valve gear at the works of Nichols, Shepard & Co. could be made 
to move with the traction applied and did move before the adjustable 
stops were applied; please state how far that engine did move. 

Counsel for Marsh objects to both of the last above questions, the 
last as immaterial and the first as misleading and not warranted by 
the direct examination of the witness. 

Ans. 2. The engine did run with the traction applied and_ be- 
fore | applied the adjustable stops. I didn’t measure the distance 
which the engine traveled over, but think it must have been several 
hundred feet. 

Ques. 3. Was this before the second reach rod was applied ? 

Ans. 3. Yes; both before and after the second reach rod was applied. 

Ques. 4. Why, then, if the engine operated, as you say it did, with 
the small or first reach rod—whiy was a second or heavier reach rod 
substituted ? 
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556 Ans. 4. Because the first reach rod was so small that the 
vibrations of the rod produced by the reciprocation of the 

valve was so great when the engine was Jrunning in a backward 
direction as to materially affect the working capacity of the en- 
ne, 
Ques. 5. Did the application of the second reach rod remedy this 
defect ? 

Ans. 5. No; not fully, but it was a decided improvement, being 
larger and stiffer than the one first used. 

Ques. 6. Did you ever apply a device to a traction engine con- 
structed exactly like that shown in yourapplication fora patent and 
now In controversy ? 


. 


‘FY 
vl 


Counsel for Marsh objects to the question as immaterial. 


Ans. 6. Yes; substantially the same. 
Ques. 7. Please answer the question directly. 


Objected to by counsel for Marsh same as above 


Ans. 7. | have applied the device as shown in my application for 
a patent to a traction engine. 

Ques. $. In its identical form and having all the paris applied as 
there shown? ! 


Counsel for Marsh objects to question as misleading. 


Ans. 8. | have applied all the parts to a traction engine as there 
shown. : ) 

(ues. 0. When and where did you first apply to a traction engine, 
working size, all the devices for operating and controlling the re- 
versing gear in the identical form and in all its parts as shown in 
your application for a patent involved in this controversy ? 

Counsel for Marsh objects to the question — same reason as above 
and also question contains a misstatement of facts ; the attention of 
the Commissioner of Pateits is hereby called to this style of a ques- 
tion as evidently put for the purpose of confusing the witness. 


Ans. 9. | lave applied all of the essential elements of my inven- 
tion involved in this controversy to botly stationary and traction 
engines; first, in the early spring of 1880 to an upright stationary 
engine, known as the Moon engine, referred to in tlils testimony, 
and second, to a traction engine in the early winter or month of 
December, 1880, at the works of Garr, Scott & Co., at Richmond, 
lndiana., 

(Jues. 10. What was the size of the boiler of the first or stationary 
engine ? 

Counsel for Marsh objects to the question as immaterial. 


Ans. 10. I never measured the boiler to find its exact size. 
357 Ques. 11. Can’t you tell somewhere near its height and 
diameter ? 


Counsel for Marsh objects to question same as above. 
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state that he would bury Mr. Marsh or the Marsh invention in 
sackeloth and ashes, or use words of like import, or not. 


Question objected to as being leading and not proper rebuttal by 
counsel for Nichols, Shepard & Co. 


O00 Ans. 47. Yes; I have it on good authority that Mr. Edwin 

_C. Nichols stated that he had used Marsh in that same spirit 
of liberality with which he done all things; that Marsh had not 
used him as he thought Marsh ought to use him, and he would 
make Marsh walk in sackeloth and ashes. 

Counsel for Nichols, Shepard & Co. objects to the answer as being 
mere hearsay and therefore inadmissible. 

Further taking of testimony adjourned, by consent of counsel, to 
one o'clock p. m., May 9th, 1882, at my office, in the city of Battle 
Creek, Michigan. 

FRANK G. REYNOLDS, 
Notary Public. 


At my office, in the city of Battle Creek, Michigan, May 9th, 1882, 
at one o’clock p. m., pursuant to adjournment had this a. m., taking 
of deposition of E. A. Marsh continued. , 


Counsel for Nichols, Shepard & Co., objects to the previous testi- 
mony for the reason heretofore given to questions and answers, — with- 
out waiving said objection proceeds to cross-examine the witness, E. 
A. Marsh. 

Ques. 1. The model you have deseribed as having been sent to 
Munn & Co. and as now being in the Patent Office, at Washington, 
please state in what case that model was filed with, giving the date 
of filing as near as you can. 

_Ans. 1. I think that model was filed on the 28th of September, 
1881, in connection with my application for a patent involved in 
this interference. 

Ques. 2. You state that the engine to which you applied your 
ralve gear at the works of Nichols, Shepard & Co. could be made 
to move with the traction applied and did move before the adjustable 
stops were applied; please state how far that engine did. move. 

Counsel for Marsh objects to both of the last above questions, the 
last as immaterial and the first as misleading and not warranted by 
the direct examination of the witness. 

Ans. 2. The engine did run with the traction applied and_ be- 
fore | applied the adjustable stops. I didn’t measure the distance 
which the engine traveled over, but think it must have been several 
hundred feet. ; 

Ques. 3. Was this before the second reach rod was applied ? 

Ans. 3. Yes; both before and after the second reach rod was applied. 

Ques. 4. Why, then, if the engine operated, as you say it did, with 
the small or first reach rod—why was a second or heavier reach rod 
substituted ? 
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556 Ans. 4. Because the first reach rod was so small that the 
vibrations of the rod produced by the reciprocation of the 

valve was so great when the engine was jrunning in a backward 
direction as to m: aterially affect ‘the working capacity of the en- 
vine, 

Ques. 5. Did the application of the second reach rod remedy this 
defect ? 

Ans. 5. No; not fully, but it was-a decided improvement, being 
larger and stiffer than the one first used. 

(Jues. 6. Did you ever apply a device to a traction engine con- 
structed exactly like that shown in yourapplication fora patent and 
now In controversy ? 


Counsel for Marsh objects to the question as immaterial. 


Ans. 6. Yes; substantially the same. 
Ques. 7. Please answer the question directly 


Objected to by counsel for Marsh same as above. 


Ans. 7. I have applied the device as shown in my application for 
a patent to a traction engine. : 

Ques. 8. In its identical form and hav ing all the paris applied as 
there shown? 


Counsel for Marsh objects to question as misleading 


Ans. §. | have applied all the parts to a traction engine as there 
shown. 

Ques. 9. When and where did you first apply to a traction engine, 
working size, all the devices for operating and controlling the re- 
versing gear In the identical form and in all its parts as shown in 
your application for a patent involved in this controversy ? 


Counsel for Marsh objects to the question — same reason as above 
and also question contains a misstatement of facts; the attention of 
the Commissioner of Patents is hereby called to this style of a ques- 
tion as evidently put for the purpose of confusing the witness. 


Ans. 9. | have applied all of the essential elements of my inven- 
tion involved in this controversy to both’ stationary and traction 
engines ; first, in the early spring of 1880 to an upright stationary 
engine, known as the Moon engine, referred to in this testimony, 
ani] second, to a traction engine in the early winter or month of 
December, 1880, at the works of Garr, Scott & Co., at Richmond, 
Indiana. | 

(Jues. 10. What was the size of the boiler of the first or stationary 
engine ” 

Counsel for Marsh objects to the question as immaterial. 

Ans. 10. I never measured the boiler to find its exact size. 
307 Ques. 11. Can’t you tell somewhere near its height and 
diameter ? 


Counsel for Marsh objects to question same as above. 
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Ans. 11. [think I ean; it is, perhaps, about 15 inches in diameter 
and 40 inches high. ; 
Ques. 12. About how much water would that boiler hold? 


Counsel for Marsh objects to these questions as immaterial and 
frivolous and put evidently for the purpose of consuming time, and 
hereby calls the especial attention of the Commissioner of Patents 
thereto. 


Ans. 12. Having never filled it full,|I couldn’t state. 
Ques. 13. What was the largest quantity of water that you ever 
put in the boiler? 


Counsel for Marsh objects to the question for the same reason as 
above. 


Ans. 13. | never measured the amount of water I put in that 
boiler. 

Ques. 14. What was the size of the cylinder—length and diameter, 
inside measurement ? , 

Counsel for Marsh objects to the question as incompetent and im- 
material. 


Ans. 14. The question is indefinite and will have to be put in 
proper form before I can answer it. 

Ques. 15. It had a cylinder, did it not? 

Ans. 15. It did. 

Ques. 16. Then can’t you give me the length and diameter of that 
cylinder, inside measurement ? 

Ans. 16. Let me state for the information of the counsel for 
Nichols, Shepard & Co. that the steam cylinders for engines usually 
lave more than one diameter, and if he will put his questions in a 
manner that can’t be misunderstood I will answer them promptly 
and fully to the best of my ability. What is termed as the bore of 
a cylinder was in this engine about 2} inches in diameter, and the 
stroke of the piston was about four inches, as near as Lean re- 
member; of course there was some space in the cylinder’s length 
occupied by the depth of the piston, the clearance spaces, and the 
heads of the cylinder. It, never was a matter of any consequence to 
me what the dimensions of this engine was or is, and for further 
information I refer the counsel for Nichols, Shepard & Co. to the en- 
gine in question, which is not more than six or eight hundred feet 
distant trom this office. 

Ques. 17. What was the device used for holding the lever by 
which the gear for reversing the engine was opet rated to the quad- 
rant plate? 


Counsel for Marsh objects to question as indefinite and mis- 
leading. 
308 Ans. 17. The first device used for that purpose was a pair 
of wooden clamps, which clamped the lever tightly against 
the quadrant plate. 
Ques. 18. What device did you afterwards use for this purpose ? 


inert ts ont " 
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Ans. 18. The quadrant plate horizontally grooved and placed near 
to the device, and allowing a projection on the swinging frame to 
traverse its entire length, when partially rotated on the engine shaft, 
for the purpose of reversing the motion of the engine, substantially 
the same as shown on, page 5 of Marsh, Lafever & Co.’s phamphlet, 
heretofore introduced in evidenee, and the manner shown in my 
present application. 

Ques. 19. Do I understand you that these changes were made on 
the first upright engine? 


Counsel for Marsh objects to question as indefinite and misleading. 


Ans. 19. In my last answer I did not refer to the upright engine. 

Ques. 20. Are the wooden clamps described by you for holding 
the lever on the small upright engine used on said engine at this 
time? 


Counsel for Marsh objects to the question as misleading and con- 
taining a misstatement of fact and not warranted by the testimony 
of this witness or any other in the case, and the attention of the 
Hlon. Commissioner of Patents is hereby again called to this style of 
badgering the witness. 


Ans. 20. I do not think they are. 

Ques. 21. What is used at this time to hold the lever which moves 
the gear to the quadrant plate? 

Ans. 21. I do not think there is anything to hold the lever in 
place, unless, perhaps, a piece of iron or iron rod is laid against the 
lever to prevent the lever from bounding back from the stop when 
the engine is exerting considerable force. 

QJues. 22. Then this iron rod is the only thing that holds the lever 
in position and prevents its free movement back and forth on the 
quadrant ? 

Counsel for Marsh objects to question as immaterial and incom- 
petent. 

Ans. 22. As a wrong impression of the form of this valve gear as 
it now exists and has existed seems to be aimed at, I will state that 
this valve gear consists of the two gear wheels of equal diameter, 
one mounted on the main engine shaft and the other in a lever ful- 
crumed to the said engine shaft and capable of a movement partially 
around the first-mentioned wheel ; the said lever has no right-angled 
projection, but projects upward in a line with the gear wheels and 
forms a handle for reversing the motion of the engine; the said 

lever is arrested in its rotated movement by adjustable stops 
359 attached to a quadrant plate placed in juxtaposition with the 

said, lever; the reciprocating motion of the valve and the 
direction of the strain while in operation will in some instances 
cause the lever to rebound or vibrate laterally, should any loss 
motion exist in the journal end of the lever attached to the shaft; 
that matter was considered by me from the very first, but was not 
provided for when I made the working model oa the Moon engine. 
At the time I put the wooden clamps on referred to I, in company 
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with Mr. Lafever, was taking some indicator diagrams from the en- 
gine, and, as the vibration referred to caused some discrepancy in 
the movement of the valve, this clamp was put on for the purpose 
of correcting such errors. As the device was not made with very 
great care and some loss motion did exist at the start, and as there 
must have been some wear since tliat, it is presumable that some- 
thing might now be used to hold the lever or arm of this device 
against the quadrant plate. 


Counsel for Nichols, Shepard & Co. objects to the answer as not re- 
sponsive to the question and now repeats the question. 


Ques. 23. What device other than the iron bar described by you 
is now used to hold the lever which operates the gear engaged with 
the quadrant plate and prevents its vibration back and forth on said 
quadrant plate in this small upright engine ” 


Counsel for Marsh objects to the question as incompetent and im- 
material. 


Ans. 23. I do not know that there is anything to hold this lever in 
place or to prevent vibration of any character other than the quad- 
rant plateand theadjustable stops heretofore referred toand described. 

Ques. 24. Did I understand you to say in one of your previous 
answers that the first time you applied the device as shown and de- 
scribed in your application for a patent as involved in this inter- 
ference was at the works of Garr, Scott & Co., the latter part of De- 
cem ber, 1880. 


Counsel for Marsh abjects to the question as containing a mis- 
statement of facts and with the evident purpose of misleading the 
witness, to which the attention of the Hon. Commissioner of Patents 
is hereby again respectfully directed. 


Ans. 24. I do not know how you have understood my answers. 

Ques. 25. Please state when you first applied to a traction engine, 
working size, the devices as shown and claimed in your application 
for a patent and now inyolved in this interference for holding or 
limiting the throw of the gear. 


360 Counsel for Marsh objects to the question as not proper 
cross-examination. 


Ans, 25. I first applied to a traction engine all of the elements of 


my application that are now involved in this interference at the 
works of Nichols, Shepard & Co., in this city, on the 8th of Septem- 
ber, 1880. Regarding other points of my invention as involved in 
my present application that have no bearing on the ease in contro- 
versy, [ think I have already testified about more than can be legiti- 
mately required of me. , 


Redirect examination of witness by counsel for MARSH: 


Ques. 1. Mr. Marsh, I now eall your attention to cross-question 1, 
‘ - ~~ “ » TZ ’ 7 s* . . 
“by counsel for Nichols, Shepard & Co.,” for the purpose of ascer- 
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taining just how you understood the question, and whether or not 
vour answer as recorded is understood by you, or conveys your mean- 
ing, and for that purpose I will now ask you this question: Do vou, 
or do you not mean by vour said answer that that model was filed,. 
or you supposed it had- been filed, in the Patent Office as a part of 
your amended original or first application for a patent, and that a 
model additional to that one was filed,as you supposed,in your pres- 
ent application? Please explain now what you meant and your 
understanding of the question. The notary will please read cross- 


question “one” and answer. 


Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing, and for the reason that the witness answered the question fully, 
and this question is simply put to have another construction put on 
the question and answer. 

Counsel for Marsh objects to having counsel for Nichols, Shepard 
& Co. sit in judgment on the acts and motives of counsel for Marsh 
or to consent to have any hindrance put in the way of any proper 
explanation of a real or supposed misapprehension of the question 
or of the language used in answer. 


Ans. 1. In speaking of that model, in answer to cross-question 
“one,” | confined myself to the matter in controversy, and did omit 
to state that the same model was filed in my original or amended 
application for a patent. I know that an addition was made to this 
model at the time I filed my present application and supposed the 
whole thing thereof a part of my application involved in this inter- 
ference. 

Ques. 2. Was the wooden clamp you have testified about as hav- 
ing been used on your working model applied to the Moon engine, 
so called, a temporary expedient for experimental purposes, or was 
it a substantial change in the principles of construction and mode of 
operation of your reversing gear? 

36] Counsel for Nichols, Shepard & Co. objects to the question 
as misleading. 

Ans. 2. The wooden clamp referred to was one of the elements of 
my original invention, since adopted by me, but temporarily used at 


the time mentioned for the purpose already stated. 
ELON A. MARSH. 


Taken, subscribed, and sworn to before me this 9th day of May, 
1882, at my office, in the city of Battle Creek, Michigan. 
| FRANK G. REYNOLDS, 
Notary Public in and for Calhoun County. 


By consent of counsel for the respective parties to this suit, further 
taking of testimony is hereby adjourned to 9 o'clock a. m. to-morrow 
morning, May 10th, 1882, at my office, in said city of Battle Creek, 
Michigan. 
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362 At the office of Frank G. Reynolds, in the city.of Battle 

Creek, Michigan, May 10th, 1882, at 9 o’clock a. m., pursuant 
to adjournment had May 9th, 1852, taking of testimony in rebuttal 
on behalf of E. A. Marsh eontinued. 


JoHN M. Henry, a witness produced on behalf of E. A. Marsh, 
being by me duly sworn, does depose and say, in answer to inter- 
rogatories proposed to him by Martin Mercacr, Esqr., counsel for 
E. A. Marsh, as follows, to wit: 


Ques. 1. Please state your name, age, residence, and occupation. 

Ans. 1. John M. Henry is my name; age, 32; residence, 46 Hall 
street, Battle Creek, Michigan ; occupation, machinist. 

Ques. 2. Are you acquainted with E. A. Marsh, Andrew J. Hoag, 
or either of them ; and, if yea, how long have you known thet ? 

Ans. 2. Ever since 1878. 

Ques. 3. Do you know anything of the invention involved in this 
controversy ; and, if yea, when did you first become acquainted with 
it? 

Ans. 3. Yes, sir; Ido; I can’t state the exact time. I was to 
work there. 

Ques. 4. Did vou or did you not see Charles K. Nelson, Andrew 
J. Hoag, and Samuel Bradley, or either of them, engaged in drill- 
ing or fitting the stop plate to the boiler of one of Nichols, Shepard 
& Co.’s traction engines at the time Mr. Marsh was there engaged in 
applying one of his reversing gears to the said traction engine, in 
September, 1880? 


> Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing, and for the reason no foundation has been laid by the previous 
answers of witness, and is therefore unwarranted. 


Ans. 4. Not to my knowledge. 

Ques. 5. Do you or do you not know that Mr. Marsh was so en- 
gaged in the month of September at the said shops of Nichols, Shep- 
ard & Co? 


Counsel for Nichols, Shepard & Co. objects to question as leading. 


Ans. 5. I do. 
Ques. 6. Do you know who drilled the holes in said stop plate? 
And, if yea, go on and state what you know about it. 


Objected to by counsel for Nichols, Shepard & Co. same as last 
above. 


Ans. 6. I was to work for Nichols & Shepard’s (witness wishes to 
correct his answer numbered 6,s0 as to read “I was to work for 
Messrs. Nichols, Shepard & Co.” instead of Nichols & Shep- 

363 ard’s, as in his said answer stated) a- washing windows. Mr. 
Marsh came in with a piece of iron and asked me if I would 

help him drill it, and, as the shop was not running,! pulled the 
belt for him to drill the piece; and when he got it drilled he asked 
me to tap out a half-inch hole while he got a set screw to put in the 
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hole. I took the piece and went to the vise, filed off the burr that 
was on the side of the piece, and tapped it out. Mr. Marsh came 
along and asked me if I had it done. I told him, Yes. he said, Fetch 
it along out to the engine. When we got out to the engine I handed 
him the piece; he placed it on the engine boiler and asked me to 
hold it while he marked it. I asked him then if that was all he 
wanted. THe said it was, and I went back into the shop, a- washing 
windows again. 

Ques. 7. How many holes did you and Mr. Marsh drill in that 
piece of iron, and in what position relative to each other were these 
holes, and the size of them? Please state. 


Counsel for Nichols, Shepard & Co. objects to this and all previous 
questions and answers of this witness for reasons before given, and 
for the further reasons that the same are not warranted by the state- 
ment of Marsh or the previous testimony on behalf of Marsh. 


Ans. 7 Wealrilled three holes; two holes for a 2ths bolt and one 
hole for }-inch set-serew. 

Ques. 8. Did you see this engine with this stop plate or piece of 
iron attached to boiler thereof afterward or not ? 


Objection to previous question repeated by counsel for Nichols 
. : J " ’ 
Shepard & Co. 


Ans. 8. I saw the engine after that time, but I do not remember of 
noticing whether the stop was on or not. 

Ques. 9. In what position relative to the main engine-shaft were 
the 2ths-inch bolt holes drilled—that is, were they drilled so as to 
be in line with the engine shaft and crosswise the boiler, or length- 
wise the boiler when the plate was in position or should be put in 
position, if you know” 


Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing and not warranted by the previous testimony of this witness. 


Ans. 9. I did not see the holes put in the boiler, but the position 
that Mr. Marsh placed it and marked it was the two jths holes was 
crosswise of the boiler, within line of the main shaft. 


JOHN M. HENRY. 


Taken, subseribed, and sworn to before me this LOth day of May, 
1882, at my office, in the city of Battle Creek, Michigan. 
FRANK G. REYNOLDS, 
Notary Public in and for Calhoun County, Michigan. 
OO [x1 FLAaGs, & witness produced in behalf of E. A. Marsh, in 
rebuttal, being duly sworn, does depose and say, In answer to 
interrogatories proposed to him by Martin Mercarr, Esq., counsel 
for I. A. Marsh, as follows, to wit: 


Ques. 1. What is your name, age, residence, and occupation ? 


Ans. 1. My name is Eli W. Flagg; residence, city of Battle Creek ; 
occupation, machinist. 
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Ques. 2. Are you acquainted with the parties to this suit; and, if 
yea, how long have you been acquainted with him ? 

Ans. 2. Yes, sir; [ have been acquainted with all of them ten 
years. | 

Ques. 3. Do you know anything about this invention of Elon A. 
Marsh’s in reversing gears for steam-engines, as involved in this 
controversy ; and, if yea, when did you first obtain a knowledge 
thereof? 

Counsel for Nichols, Shepard WX Co. objects to the question iis being 
irrelevant and not proper and not conveying a proper statement in 
regard to the invention. 


Ans. 3. Ido; I couldn't tell very near the time that I first saw 
the engine with Marsh’s reversing gear on it; I couldn’t tell within 
six months of the time; I was invited up toa room by Mr. Marsh 
where he had an engine in operation with a reversing gear attached 
and saw it in operation. It must have been more than two years 
ago. 

Ques. 4. When did you first see a Marsh reversing gear applied to 
a traction engine, and where? 

Counsel for Nichols, Shepard & Co. objects to the question as being 

irrelevant and immaterial. 


Ans. 4. It must have been a year and a half ago or more, at the 
shops of Mess. Nichols, Shepard W& Co. 
Ques. 5. Mr. Flagg, where and by whom are you now employed, 


and what position do you occupy ? 


Counsel for Nichols, Shepard & Co. objects to question as irrele- 
rant. 

Ans. 5. 1am employed by the Upton Manufacturing Company : 
I am foreman of the machine shop. 

Ques. 6. Does that company manufacture traction engines with 
the Marsh reversing gear in controversy applied thereto or not ? 

Counsel for Nichols, Shepard & Co. objects to the questicn as being 
irrelevant, immaterial, and not proper rebuttal. 

Ans. 6. They do manufacture engines with the Marsh reversing 
gear in controversy attached. 

Ques. 7. Are you acquainted with the principles of con- 
struction and mode of operation of said reversing gear, as 
there applied ? 


369 


Objection repeated by counsel for Nichols, Shepard & Co 


Ans. 7. Yes, sir; [ have some knowledge of the construction and 
mode of operation of the reversing gear In question. 

Ques. 8. Please examine the drawings on the paper you hold in 
your hand and state whether or not you recognize therein sub- 
stantially the reversing gear as now applied to the traction engines 
made at the said shops of the Upton Manufacturing Company. 
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Paper handed the witness, issued by the United States Patent 
Office, entitled “ Reissued letters patent number 9951, dated Novem- 
ber 29th, 1881, to Andrew J. Hoag, of Battle Creek, Michigan, 
assignor, «e.” : 

Counsel for Nichols, Shepard & Co. objects to the statement in 
reference to the paper as incompetent,.and, as to the question, as 
being irrelevant and immaterial. 

Ans. 8. The drawings on the paper are substantially the same as 
the reversing gear applied or attached to the engines made by the 
Upton Manufacturing Company. 

(Jues. 9. State, if you know, whether or not the said traction 
engines with the said reversing gear applied thereto and the stop 
plate marked “G” in this patent left off and dispensed with will 
operate as a traction engine—that is, will the reversing gear so con- 
structed and applied move the engine on the road or cause it to be 
moved? 

Counsel for Nichols, Shepard & Co. objects to question for reasons 
before given, and for the further reason that it has not been proved 
that said witness is an expert. : 

Ans. 9. I saw an engine in operation by Mr. Lafever about the 
4th, | think, of the present month, and my attention was called to 
the fact that the stop plate marked “G” was left off. This engine 
Was a propeller or road engine. It moved over the ground apparently 
as well without the stop plate as with it. The engine operated by Mr. 
Lafever was one made by the Upton Manufacturing Company. 


ELI W. FLAGG., 


Taken, subscribed, and sworn to before me this 10th day of May, 
1882. 
FRANK G. REYNOLDS, 
Notary Public. 


By consent of counsel an adjournment taken until one o'clock 
p). th. 


366 At the oflfice of Frank G. Reynolds, in the city of Battle 

Creek, Michigan, May 10th, 1882, at one o'clock p. m., pur- 
suant to adjournment had this a. m., taking of testimony in rebuttal 
on behalf of E. A. Marsh continued. 


Marvin E. Brown, a witness produced in rebuttal in behalf of E. 
-. Marsh, being duly Sworh, does depose and Suv, in nunswer to in- 
terrogatories proposed to him by Martin Mercacr, Esq:, counsel for 
said KE. A. Marsh, as follows, to wit: 

(Jues. 1. Please give your name and age. 

Ans. 1. Martin E. Brown ; between 25 and 26 years old. 

Ques. 2. Are you the Martin E. Brown heretofore sworn in this 
case, editor and proprietor — the “ Nightly Moon” and “ Weekly 
Citizen,” newspapers published in this city ” 
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Counsel for Nichols, Shepard & Co. objects to the question as ir- 
relevant and immaterial. 

Ans. 2. I am. 

Ques. 3. Were you ever present when Mr. Marsh exhibited and 
explained the principles of construction and mode of operation of a 
certain reversing gear involved in this controversy of his invention 
and construction applied to the engine running the printing press 
that does the work of printing the newspapers aforesaid ? 


Counsel for Nichols, Shepard & Co. objects to the question as ir- 
relevant, immaterial, and not warranted by any of the previous tes- 
timony taken on behalf of Marsh. 

Ans. 3. I was in the office, and he asked leave to exhibit it to Mr. 
Hoag. He frequently brought machinists up there to look at it. 

Ques. 4. State when this was, as near as you can, the first time, if 
more than once. 


Objection repeated by counsel for Nichols, Shepard & Co. 


Ans. 4. I can't tell exactly. The first time I remember of his 
being there with Mr. Hoag was some time in the summer of 18SS0— 
July, I think, about; were upstairs then, and the daily was then a 
morning paper, and during the evenings when the engine and press 
were running Mr. Marsh would frequently bring in members of the 
machinists society and other mechanies to exhibit the invention. 

Ques. 5. Where was your printing office then located, if not where 

it is now ? 
O67 Ans. 5. In the second story of Walter Clark’s building, on 
East Main street, number 15, I think. 

Ques. 6. Please fix the time more nearly, if you can, when you 
showed this device to Mr. Hoag, above referre d to. 

Counsel for Nichols, Shepard & Co. objects to the question as ir- 
relevant, immaterial, and not warranted by previous testimony of 
Marsh. 

Ans. 6. I did not exhibit the device to Mr. Hoag ; Mr. Marsh oper- 
ated the engine and explained it. He was there so many times 
that it is impossible for me to give the exact date, not paying any 
attention to it. ‘To the best of my recollection, it was June or July, 
1880. 

Ques. 7. Was the engine and the reversing device then operating 
it the same as now? And, if not, please point out the difference or 
differences. 

Objection repeated by counsel:-for Nichols, Shepard & Co. 

Ans. 7. It is the same. 

Ques. 8. Do you or do you not know whether any member of the 
firm of Nichols, Shepard & Co. visited your said office at any time 
during the summer of 1880 and there inspected the Marsh reversing 
device you have just referred to? 


Counsel for Nichols, Shepard & Co. repeats the above objection. 


NICHOLS, SHEPARD &eCO., &C., VS. E. A. MARSH ET AL. 209 


Ans. 8. I do not know that they did. If they did I was not in the 
othee 


Counsel for Nichols, Shepard & Company objects to all the testi- 
mony of this witness, and, withont waiving said objection, proceeds 
to cross-examine said witness. 


Ques. 1. Mr. Brown, what device is used on this engine for hold- 
ing the reversing lever engaged with the quadrant plate or prevents 
its swinging back and forth from the position at one end of the throw 
of the lever to the other'end of the throw ? 

Ans. 1. There is no device on this engine. I once spoke to Mr. 
Marsh about having sucha fixture on his invention, and he said 
that the larger engines had graduated ares with grooves and a snap 

catch on the reversing handle to bold it in position. 
JOS Ques. 2. ‘Then on this engine referred to is the lever free to 
swing back and forth from one end of the throw to the 
other? 

Ans. 2. It is, but never has bothered. us in that way except when 
first turning on steam, when there is water in the cylinder chamber 
or valve chamber, in which cases the stove poker is sometimes laid 
against the reversing handle until the steam works in the steam 
chamber and the water is blown out of the valve chamber. 


Redirect examination by counsel for E. A. MArsH: 


(ues. 1. You use the terins valve chamber and steam chamber as 
SV HON VIS, do you not—that 1s, you meal the steam chest or valve 
chamber in both cases, 1 suppose ? 

Ans. 1. By valve chamber I mean steam chest in which the valve 
works connected with the reverser, which alternately allows the 
steam to enter and cuts it off from the steam chambers or piston 
head. 

MARTIN E. BROWN. 


‘Taken, subseribed., and sworn to before Me this LOth day of May 
LSS”. 
FRANK G. REYNOLDS, 
Notary Public. 


369 EpwWARD S. NEWMAN, a witness produced in rebuttal on be- 

half of E. A. Marsh, being duly sworn, does depose and say 
in answer to interrogatories proposed to him by Martin Mercacr, 
lsqr., counsel fur K. A. Marsh, is follows, Lo wit 


Ques. 1. Please state your name, age, residence, and occupation. 
Ans. 1. Edward S. Newman; age, between 26 and 27; residence, 
Battle Creek ; occupation, machinist. 

Ques. 2. Do you know the parties to this suit, Elon A. Marsh and 
Andrew J. Hoag, and the firm of Nichols, Shepard and Co.; and, if 
so, how long have you known them ” 

Ans. 2. I have been acquainted with Mr. Marsh about eight or nine 
years, I think; I have been personally acquainted with Mr. Hoag for 

| a0 
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about three vears, I think; I am not personally acquainted with 
any of the firm of Nichols, Shepard & Company. 

Ques. 3. Do you know anything of the invention of Elon A. Marsh, 

ralled a reversing gear for steam-engines, as involved in this con- 
troversy ? 

Ans. 3. Well, I know what it is. 

Ques. 4. When did you first become acquainted with it? You 
may state the time and circumstances as briefly and clearly as you 
can. 

Ans. 4. The first time that I ever saw it was, I think, in September 
or October, 1880; I went up to the Moon office with George Marsh 
to examine It. 


Counsel for Nichols, Shepard & Co. objects to the answer as imma- 
terial and having no bearing on the case in controversy. 


Ques. 5. Mr. Newman, where and by whom are you now employed, 
and are steam-engines Ww ith the Marsh reversing gear applied the reto 
manufactured where you work or not? 


Counsel for Nichols, Shepard & Co. repeats above objection. 


Ans. 5. I work at Upton’s Manufacturing Company, and I am 
employed -by them also; they manufacture steam-engines with 
Marsh’s reverse gear on. 

Ques. 6. Do you understand the construction and mode of opera- 
tion of the said reversing gear as there made and applied to traction 
or road engines ” 

Ans. 6. Yes, sir. 

Ques. 7. State, if you know, whether or not the said Marsh revers- 

ing gear will successfully operate and the engine be made to 
370 propel itself with the stop plate that engages with the swing- 

ing arm carrying the reversing wheel left off or dispensed 
with. 

Counsel for Nichols, Shepard & Co. objects to the question as in- 
competent and irrelevant. 

Ans. 7. Yes; an engine can be run without the stops, as I took 
the stop off and Mr. Lafever run the engine with the traction gear 
on both backward and forward successfully. 

Counsel for Nichols, Shepard & Co. objects to the foregoing testi- 
mony of this witness for reasons before given, and, without waiving 
said objections, proceeded to cross-examine said witness. 


Ques. 1. Mr. Newman, you state in your direct examination that 


you are familiar with the principles of construction and mode of 


operation of reversing gear to traction engines, and also that. you 
had seen a device applied to aun engine in the office of the Moon, 
now, please tell me whether, in your opinion as an expert, whether 
the principles of construction and mode of Oper ation in both this 
traction —and the one mentioned as having been seen by you at the 
ottice of the Moon are the same. 
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Counsel for Marsh objects to the above question as unwarranted 
by any previous testimony of this witness, he not having testified as 
an expert, and for the further reason that the question is incompe- 
tent and not proper cross-examination for reasons that are self-evi- 
dent, and for the further reason that the question is evidently put 
for the purpose of misleading and confusing the witness. 


Ans. 1. I can’t answer that question as an expert. 
(Jues. 2. Please give me your opinion in regard to the matter, 
whether as an expert or otherwise. 


Counsel for Marsh objects to the question — not proper cross-ex- 
amination and not warranted by any testimony of this witness. 


Ans. 2. The witness here asks the notary which question he is re- 
quested to give an opinion on. The notary then reads the cross-ques- 
tion 1 to the witness. 


Counsel for Marsh now repeats his objection, and calls the atten- 
tion of the hon. Commissioner of Patents thereto, and now desires 
further to state that the question contains a misstatement of fact, and 
therefore Incompetent and improper cross-exam ination, 


The witness then states as follows: I cannot give my opinion as 

to the difference in the construction of the two engines, as I 

371 have not seen the Moon engine since 1880, and have forgotten 
how it was constructed, partly. 

Ques. 3. Do you think it would be practical and that an engine 
could be made and sold and be capable of fulfilling all the require- 
ments of a traction engine in which a reversing gear was used 
without applying the stop plate described as having been taken off 
by Mr. La Fever or yourself? 

Counsel for Marsh objects to the question as Immaterial for the 
purpose of this inquiry, and therefore also incompetent. 


Ans. 3. No, sir; I don’t think it would be practical. 
EDWARD 8S. NEWMAN 


The foregoing deposition of Edward 8S. Newman was taken, sub- 
scribed, and sworn to before me this 10th day of May, 1882. 
FRANK G. REYNOLDS, 
Notary Public. 


BY P Mixarp LAPFEVER, a witness produced in rebuttal on be- 

half of E. A. Marsh, being duly sworn, dues depose and say, 
in answer to interrogatories proposed to him by Martin Mertcacr, 
Esqr., counsel for said E. A. Marsh, as follows, to wit: 


(Jues. i. You are the Minard Lafever heretofore sworn In this case, 
are you not? 

Ans. 1. I am. 

Ques. 2. Mr. Lafever, did you visit the shops of Nichols, Shepard 
& Co. in the autumn of the year 1880 and there inspect the traction 
engine Ol} which Mr. Marsh had applied his reversing gear, hereto- 
fore mentioned in this controversy ? 
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Counsel for Nichols, Shepard & Co. objects to the question as irrel- 
evant and immaterial, and even if the materiality was shown the 
same would not be warranted by the preliminary statement offered 
in behalf of Marsh in this case. 


Ans. 2. I did. 


Ques. 3. Please state the time, as near as you can. 


Counsel for Nichols, Shepard & Co. objects to the question for the 
reasons before given, and states, as he understands it, counsel for 
Marsh has in this case, as well as in other questions to previous wit- 
hesses, saved the witness the trouble of either fixing dates or identi- 
fying the invention claimed by him, counsel for Marsh, to be in 
controversy. 

Counsel for Marsh has but one word to say in reference to the at- 
tempted slur by counsel for Nichols, Shepard & Co., and that is 
this: He is quite willing it should go on record and pass or not pass 
current in the United States Patent Office like any other bogus coin. 


Ans. 3. It was about the middle of Septem ber, LSSO. 
Ques. 4. Did you or not notice the stop plate on that engine and 
how it was fixed to the boiler ? 


Counsel for Nichols, Shepard & Co. objects to the question as being 
irrelevant and immaterial. 


Ans. 4. I did. 

Ques. 5. You may go on now and describe how it appeared at that 
time—that is, how it was fixed to the boiler, the position and size of 
the bolts by which it was attached, and the number thereof. 


Counsel for Nichols, Shepard WY Co. objects LO the question, us 
well as to the previous one, as leading, and also irrelevant and im- 
material. 


313 Ans. 0. It appeared as a piece of wrought iron attached to 
the boiler by two screws about 2 of an inch in diameter; it 
was located at right angles to the boiler and parallel with the main 
engine shaft, and under said shaft. At one end of this piece of 
wrought iron there was a third screw of about } inch in diameter, 
that end of the plece of iron being bent to receive the serew. 
Ques. 6. Did you or not notice the position of the bolts by which 
the said plate was attached to the boiler, whether in line with the 
boiler or otherwise ? 


Counsel for Nichols, Shepard & Co. objects to the question as im- 
material and irrelevant. 


Ans. 6. The bolts were located longitudinally with said piece of 
wrought iron and parallel with the main engine shaft, or nearly so. 


By consent of counsel for respective parties hereto further taking 
of testimony is hereby adjourned to to-morrow morning, May 11th, 
1882, at nine and one-half o’clock a. m., at the oftice of Frank G. 
Reynolds, Battle Creek, Michigan. 
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May 11th, 1882, at 9 and one-half o'clock a. m., counsel for respect- 
ive parties appear at the office of Frank G. Reynolds, in the city of 
Battle Creek, Michigan, pursuant to adjournment had May 10th, 
1882, and continue the taking of testimony in rebuttal in behalf of 
KE. A. Marsh. : 


The taking of the deposition in rebuttal of Minarp LAFEVER 
continued : 


(ues. 7. Since the time when you saw the engine with the Marsh 
reversing gear attached at the shops of Nichols, Shepard & Co., 
about which you testified on yesterday, have vou had conversations 
with Andrew J. Hoag upon the subject of the invention in contro- 
versy ? 

Ans. 7. I have. 

(ues. 8. You may Po Oh how and state the time, occasion, and 
circumstances and the conversation had. 

Ans. 8. In Septem ber, 1880, [ attended the Michigan State fair at 
Detroit and exhibited an engine there for Kt. b. Merritt, of this place. 
While stopping there I occupied a room with Mr. Hoag and others, 
and saw Mr. Hoag at the fair every day and was with him several 
evenings during that week ahd accompanied him to and from the 
fair eround nearly if not every day. We oceasionally had conver- 
sations relating to the Marsh reversing gear, which shortly before 
had been applied to one of Nichols, Shepard & Company’s traction 
engines. Mr. Hoag mentioned the fact Mr. Marsh that was to take 
that engine to several Western fairs; he several times expressed 
himself as pleased with the working of Mr. Marsh’s device. 


Od: Counsel for Nichols, Shepard & Co. objects to the last ques- 
tion and answer — being entirely irrelevant, immaterial, and 


having no bearing on the case in controversy. 


Ques. 9. Did Mr. Hoag state in any of those conversations or inti- 
mate that he or any other person than Kk. A. Marsh was the sole ana 
only inventor of the invention in controversy, or any part of it ? 


Counsel for Nichols, Shepard & Co. objects to the question as be- 
ing entirely immaterial and unwarranted by the previous testimony 
of this witness. 

Ans. 9. No, sir; he did not, neither directly nor indirectly. 

Ques. 10. Priorto the commencement of suit against the firm of 
Nichols, Shepard & Co. for infringement of the Marsh patent, here- 
tofore referred to in this controversy, did Mr. Andrew J. Hoag or 
Mr. Edwin C. Nichols, or anybody in his or their behalf, state or in- 
timate, to your knowledge, that any other person than Mr. Marsh 
was the sole inventor of the device in controversy, or any part of it? 

Counsel for Nichols, Shepard & Co. ebjects to the question as being 
entirely irrelevant and immaterial. 

Ans. 10. They did not. 

(Jues. 11. Down to the time of the commencement of that suit did 
you have frequent conversations with Edwin C. Nichols in reference 
to the invention In controversy or not? 
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_ Objection repeated. 
Ans. 11. I did not. 


Ques. 12. Did you ever have any conversation with Edwin C. 


Nichols in reference to the invention In controversy, or were you 


present and hearing such conversations; and, If so, when, where, 


and for what purpose were such interviews held ? 


Counsel for Nichols, Shepard & Co. objects to the question as be- 
ing leading and irrelevant. 

Ans. 12. Shortl¥ after the close of the direct examination for Mr. 
Marsh in this interference, in company with Mr. Scott and Mr. Marsh, 
we met Mr. Nichols, at his solicitation, in the office of Eugene M. 
Converse, in this city. . The interview was’ evidently solicited, and 
apparently so for the purpose of intimidation, as connected with this 
suit. The interview to all parties was evidently of an unsatisfactory 

nature. It was but a reiteration of several previous interviews. 
O10 Ques. 13. State, if you know, whether or not the Marsh re- 

versing gear applied, as it appears it was applied, on the 7th 
day of September, 1880, at the said shop of Nichols, Shepard & Co., 
can be made to operate with the traction gear In mesh, so as to pro- 
pel the engine back and forth—I mean with the stop plate now 
placed under the sleeve and engine shaft left off and dispensed with. 


Counsel for Nichols, Shepard & Co. objects to the question as being 
leading and not warranted by any of the previous testimony of this 
witness. 

Ans. 13. It can. 

Ques. 14. Is your last answer based on experimental or theoretical 
knowledge? Please state. 

Objection repeated. 

Ans. 14. It is based on both : 

Ques. 15. You may go on and state particulars—that is, how you 
know. 

Objection repeated. 

Ans. 15. [ had the stop plate referred to in this controversy taken 
off a traction engine with the Marsh reversing gear attached, and 
myself operated the engine, both directions, back and forth, without 
the aid of this stop plate. 

Ques. 16. Mr. Lafever, will or will not the power required to move 
the slide valve be any greater or less in a traction or stationary en- 
gine, Whether the power of the one engine be applied to propel itself 
on an unequal roadway or the power of the other be used to drive 
machinery having equally constantly-varying resistance ? 

Counsel for Nichols, Shepard & Co. objects to the question as hav- 
ing no bearing on the case in controversy. 

Ans. 16. It would be the same. 

Ques. 17. Will or will not the pressure on the slide valve and con- 
sequent power required to move it be any different in a traction or 
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stationary engine when both are exerting all their power and against 
like or equal or unequal resistance ? 


Counsel for Nichols, Shepard & Co. objects to the question as hav- 
Ing no bearing on the ‘ ‘ase In controversy. 


Ans. 17. No, sir. 
Ques. 18. Please explain, if you can, briefly and clearly. 


Objection repeated. 


Ans. 18. Understanding the conditions to be the same in both 
cases, the results and effects would be the same. 
376 (Ques. 19. Will or will not the power required to move the 
slide valve of'two equal traction engines carrying equal press- 
ure of steam be the same, whether the power of the one engine be 
applied to propel itself or the power of the other be transmitted and 
used, by cable or otherwise, to move the former over the same road- 
way, less the friction, incidental to the extra mechanism employed ? 


Counsel for Nichols, Shepard & Co. objects to the question as being 
entirely irrelevant and immaterial. 


Ans. 19. It would be the same. 


By consent of counsel for respective parties hereto an adjourn- 
ment is hereby taken until one o'clock p. m. this llth day of May, 
1882. 

At the office of Frank G. Re ynok ls, in the city of Battle Creek, 
Michigan, May 11th, 1882, at one o’clock p.m., counsel for respective 
parties hereto appear, pursuant to adjournment had this a. m., and 
continue the taking of testimony in rebuttal on behalf of E. A. Marsh | 
us follows, to wit: | 

Counsel for Nichols, Shepard & Co. objects to the testimony of this | 
witness for the reasons before given and as not being proper rebuttal, 
and, without waiving said objections, proceeds to cross-examine said 
Witness. 


Ques. 1. You state in answer to one of the questions that the stop 
you saw at the works of Nichols, Shepard & Co. was located under 
the main shaft. Please tell me now the distance between the boiler 
und the under side of the main shaft. 


Counsel for Marsh objects to the question as immaterial. 


Ans. 1. I don’t know the exact distance. 
) (Jues. 2. Can’t you tell me somewhere near the distance ? 


Counsel for Marsh objects same as above. 


Ans. 2. The distance is not the same at any two points at one side | 
of the vertical center line of the boiler. If you will confine your | 
question to some point on the boiler I think that I can approximate 
the distance. 

(QJues. 3. What was the distance between the boiler and the lower 
face of the shaft at the point where you say that the stop was lo- 
cated ? 
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Counsel for Marsh objects to question as immaterial. 


Ans. 3. I would estimate the distance from four to five inches, but 
have never measured the distance. 

Ques. 4. Was that engine provided with wooden or iron traction 
wheels? 

Counsel for Marsh objects to question as immaterial and irrele- 
vant. 

Ans. 4. Referring back to the State fair held at Detroit in 

377 the fall of 1880, I will say that I saw the Hon. Mr. Hoag, Mr. 

Freed Shepard, and Mr. MeKinney, their pattern-maker, tak- 

ing measurements and critically scrutinizing the wrought-iron trac- 

tion wheels upon which an engine manufactured by an Ohio com- 

pany was mounted. As most of the points used by the firm of Nichols, 

Shepard & Co. on their engine are secured ina like manner, I think 

[can safely say that the engine that their attorney refers to was 
mounted on wooden traction wheels. 

Counsel for Nichols, Shepard & Co. objects to the answer as not 
responsive. 

Ques. 5. You state in one of your answers that you operated a 
traction engine with a valve gear with the stop plate removed. Now, 
please state whether or not, in your opinion, a traction engine pro- 
vided with a valve gear could be made and sold so as to operate 
successfully as a traction engine without said stop plate being ap- 
plied. 


Counsel for Marsh objects to the question as immaterial. 


Ans. 5. I will state concerning that operation that it was, or rather 
the experiment was, made to demonstrate the utter fallacy of the 
testimony of Andrew J. Hoag and others of his witnesses touching 
that point; as to the practicability of the experiment I would con- 
sider it impracticable to be sold and used as a traction engine. 

Ques. 6. You state in one of your answers that Mr. Marsh showed 
you a traction engine at the works of Nichols, Shepard & Co. with 
a stop plate. Did he remove that stop plate from the boiler while 
you were there? 

Counsel for Marsh objects to the question as being misleading, 
and, further, a misstatement of facts and not warranted by any testi- 
mony of this witness or any other testifying in the case; therefore 
incompetent. 

Ans. 6. I have no recollection of making such a statement. 

Ques. 7. When Mr. Marsh exhibited the engine at the works of 
Nichols, Shepard & Co.—a traction engine—upon which you noticed 
a stop plate, was that stop plate removed from that engine at that 
time by Mr. Marsh or any one else in your presence ? 

Counsel for Marsh objects to the question for same reasons above 
given. 


Ans. 7. The stop plate was not removed in my presence. 
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Ques. 8. Then please tell me how you can fix and state so ex- 
actly the size of the screws by which said plate was secured to the 
boiler. 

Counsel for Marsh qbjects to the question as not warranted by any 
previous testimony of this witness, incompetent, and misleading. 


Ans. 8. I don’t think that I stated the exact size of the screws. 
Ques. 9. How are you enabled to fix the location and the 
378 exact position of that stop on the boiler, and also the location 
of the screws by which it was held to the boiler? 

Ans. 3. I have not fixed the exact location, but will say that at 
the time that Mr. Marsh applied this device, and was applying it, he 
held frequent consultations with me regarding the same. Whenan 
opportunity presented itself 1 went to the shops of Nichols, Shepard 
& Co. and viewed the engine with the said device attached. 

Ques. 10. You state in youranswer that this stop plate was placed 
under the engine shaft. Now, please tell me how, if this was so, the 
holes could be punched in the boiler, as you state they were, for 
attaching this stop plate. 

Counsel for Marsh objects to the question as immaterial and mis- 
leading. 

Ans. 10. I did not state that the holes were punched in the boiler, 
and when I said that the stop plate was located under the shaft | 
did not confine myself to stating the exact location of the plate. I 
would consider the stop under the shaft, and did so consider it, even 
if it was a few inches either side of a vertical center line through 
the shaft. 

Ques. 11. Were you present when this stop plate was first applied 
to the engine? 


Counsel for Marsh objects to the question as not warranted by any 
previous testimony of the witness, and therefore not proper cross- 
examination 


Ans. 11. I was not present. 

Ques. 12. Then you only know from hearsay who applied this 
stop? 

Counsel for Marsh objects to the question as not proper cross- 
examination, and the attention of the Hon. Commissioner of Patents 
is called to this continued persistent attempt to mislead and badger 
the witness. 

Ans. 12. | heard Mr. Marsh testify under oath that he applied it, 
whether you call it hearsay or not. 

Ques. 15. Then you were present during the time Mr. Marsh gave 
his testimony in this case? 

Counsel for Marsh objects to the queetion as immaterial. 

Ans. 13. I was oceasionally present. 

Ques. 14. Were you not present most of the time or the greater 
part ¢ 

Objected to same as above. 


) ‘yep 
28—397 


- 


218 E. A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO., &C., AND 


Ans. 14. No, sir; I was not. 

Ques. 15. Were you present when the witness, John Henry, gave 
his testimony in this case, all or the greater part of the time”? 

Ans. 15. I was not present. 
O79 Ques. 16. Mr. Lafever, did you in giving your testimony in 
the direct examination of the witnesses in behalf of Marsh, 
and also in testifying in this so-called rebuttal, invoke the witness 
of Supreme Being or a God to the truthfulness of your statements 
when you so testified ? 

Ans. 16. You can’t prove it by me who L| invoked or what I in- 
voked. I suppose that I took the customary oath. 

Ques. 17. Did you feel under any greater obligations to state the 
truth than you would have in making the same statement toa friend ? 

Counsel for Marsh objects to question as not _proper cross-exa m1- 
nation; question not warranted by any testimony heretofore given 
in this case by anybody on either side. 

Aus. 17. I never felt under obligation to tell the truth, because | 
cannot tell a lie, but I felt under obligation to use the truth to my 
utmost ability in attaining justice and meting out justice to the re- 
spective parties in this controversy. 

Ques. 18. I should now like to ask if you believe in a future re- 
ward or punishment for the acts of this life? 

Counsel for Marsh protests against the further abuse of the sacred 
privilege of cross-examination of witnesses in this case, and he hereby 
calls the special attention of the Hon. Commissioner of Patents to 
said abuse and wanton waste of the valuable time of Marsh, now 
fast drawing to a close,it being now but four minutes to three o'clock 
p.m. of this eleventh of May, and last day for the taking of his 
testimony. Counsel for Marsh further protests against the putting 
on trial here, as of church discipline, of this witness by this most 
conscientious and profound Washington theologian. 

Ans. 18. It depends on whose acts you refer to; if he refers to his 
own I would think that the reward should not be very desirable. 

Ques. 19. How in regard to yourself? 


Counsel for Marsh objects to the question as immaterial and in- 
competent; objection last above repeated. 


Ans. 19. Heretofore I did*not believe that there was a hell, but 
now think that there must be one, and should be one, so that some 
Washington attorneys should receive their reward. As to myself, | 
shall not study law, and therefore to a great extent avoid the possi- 
bility of such a reward. Amen. 1 will now state that any further 
question or questions having a bearing outside of this matter in 
controversy will not be considered by myself while under oath. 

Ques. 20. Do you believe in the Holy Scriptures, so called, and 

Christianity? 
380 Ques. 3. Do you know anything about the invention in 
controversy ; and, if yea, when did you first obtain a knowl- 
edge thereof? 


- 
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Ans. 3. Ido. I think about two years ago; it might bea little 
less. 

Ques. 4. In what way did you obtain this knowledge? Please 
state. , 
Ans. 4. By seeing it attached to one of Mr. Nichols & Shepard’s 
engines. 

Ques. 5. Who did you see make the attachment you speak of ? 

Ans. 5. I did not see any one make it. I saw it on an engine. 

Ques. 6. State, if you know, who made the stop plate so called. 


Counsel for Nichols, Shepard & Co. objects to the question as 
leading. 


Ans. 6. I did; that is what they told me it was. 

(Jues. Y By whose direction did you do this? 

Ans. 7. Well, I made it by the order of Mr. Marsh, and Mr. Shep- 
ard told me to make it for him. . 

Ques. 8. In what manner did Mr. Marsh direct you to make this 
stop plate? 

Ans. 8. He drew the form out with a piece of chalk. 

Ques. 9. What did he make the draft on”? 

Ans. 9. On a piece of board. 

Ques. 10. Can you give the month or day of the month or year? 
If so, please give it, or as nearly as you can. 


Counsel for Nichols, Shepard WX Co. objects LO the question for the 
reason that the witness has stated that he could not fix the exact 
date. 


Aus. 10. It was in the fore part of September. I think it’s two 
years ago. : 

Ques. 11. Ilow long have you worked for Nichols, Shepard & Co.? 

Ans. 11. I think it is five years last November. 

Ques. 12. Was the time when you made this stop piate the time 
that Mr. Elon A. Marsh was engaged in the work of applying his re- 
Verse pear for steam-engines, ut the shops of Nichols, Shepard W Co., 
to one of their traction engines and the only time he was so engaged, 
if you know? 

Ans. 12. It was at the time he was applying. I don’t know of 
any more : 

(Jues. 15. Did you see this plate fitted to the boiler—I don't neal, 
now, bolted onto the boiler, but fitted to it? 

Ans. 13. I did. I fitted it ou red hot. 

(). 14. Who besides yourself was present, if you know” 

Ans. 14. Mr. Marsh. 

Ques. 15. Anybody else? 

Ans. 15. I think not. 

(Jues. 16. What time in the day was this—in tlhe forenoon or after- 

noon? 
38] Ans. 16. I cannot say positively, but I think it was in the 
afternoon. 
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(Jues. 17. Did Mr. Marsh bring a sheet-iron pattern to you for you 
to work from in making this stop plate, or did you ever see or heat 
anything about a sheet-iron pattern for this purpose? 

Ans. 17. He did not bring me no sheet-iron pattern. He got me 
a piece of iron and he stopped there while I made it; then I went 
and fitted it on the boiler red hot. 


Ques. 18. Have you or not recently been questioned by Mr. Hoag, 
or any other person in his behalf, in reference to your knowledge of 


the making of this stop plate? 
Ans. 18. Mr. Hoag asked me about it. 
Ques. 19. Please state when and what he said, as nearas you can. 


Ans. 19. I think it was some time this winter. He asked me if 


Mr. Marsh gave me a sheet-jron pattern. [I answered, No; he drew 
it with a piece of chalk. 


Ques. 20. Please describe this stop plate—the size and shape of 


it—as nearly as you can and where it was placed on the boiler. 
Ans. 20. I think the iron was a piece of inch and a half wide by 


five-eighths thick. The piece that went on the boiler, to the best of 


my knowledge, was about three inches long; it projected out from 
the boiler about five-eighths or three-fourths of an inch, I couldn't 
say which, and then turned up again. 

Ques. 21. Do you know the exact use of this stop plate—what pur- 
pose it serves? 

Ans. 21. I asked Mr. Marsh, at the time, what it was for and he 
showed me. 

Ques. 22. Did he show you this after the plate was on and the 
engine in use or otherwise ? 

Ans. 22. He showed me what it was, but there was no steam on 
the engine at the time. 

Ques. 23. How long after it was put on was it that he showe d you 


what its use was, and where was the engine then ? 

Counsel for Nichols, Shepard & Co. objects to the question as not 
warranted by the previous testimony of the witness. 

Ans. 23. After he had got it put on, the same time that it was 
made, the engine stood on “the premises of Nichols & Shepard. 

Ques. 24. If I understood you, you did not see this stop plate 
bolted onto the boiler. I will now ask whether or not you saw any 
work done on this plate by any person other than what you have 
stated. | mean, now, did you see it drilled or any other fitting 
done to it? | 

Counsel for Nichols, Shepard & Co. objects to the question as 
leading. 

Ans. 24. I seen it on the boiler. I seen Mr. Marsh and another 
man drilling it. 

Counsel for Nichols, Shepard & Co. objects to the tesimony of this 
witness for the reasons before given, and as an attempt to get on the 
record direct testimony in behalf of Marsh not warranted by this 
preliminary statement; and, without waiving said objection, proceeds 
to cross-exam ne. 
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Ques. 1. Were you present when this stop plate was being bolted 
to the boiler? 


382 Counsel for Marsh objects to the question — not proper cross- 
examination, the witness having already stated that he was not 

present. The attention of the Hon. Commissioner of Patents is again 
called to this flagrant abuse of the privilege of cross-examination 
of witnesses; that with the evident purpose of confusing and em- 
barrassing the witness by a misstatement of fact in the question pro- 
pounded. 

Ans. 1. I was not. 

Ques. 2. What else, besides forging the piece out, did you do in 
regard to this stop? 

Ans. 2. I would ask if this includes any other work that I have 
done for that same purpose ? 

Ques. 3. I simply refer to this particular stop that you say that you 
forged. Did you do anything else except to forge the plain piece 
of iron and bend it in shape to fit the boiler ” 


Counsel for Marsh objects to the question as misleading. 


Ans. 3. I did. 

(Jues. 4. What else ? 

Ans. 4. I made a rod of inch-round iron to connect that gear with 
the lever that went on behind, that was attached to the lever that 
worked that gear; I can’t give vou the name of it. 

Ques. 5. I refer to that piece of iron you call the stop, not to any 
other part of the engine. I want to know whether you did any cut- 
ting, punching, or finishing on this piece, except to simply forge it 
out. 

Ans. 5. I did not—no cutting only what was necessary for the forg- 
ing of the stop—and I did not do no punching on it. It was 
drilled. 

MICHAEL RAINBOW. 


‘Taken, subscribed, and sworn to before me this 10th day of May, 
L882. 
FRANK G. REYNOLDS, 
Notary Public. 


Counsel for Marsh desires to state that had counsel for Nichols, 
Shepard & Co. adhered to the truth he would have had no word 
further to say; but, inasmuch as he had put on an air of great sanctity, 
as did Satan on the Mount, promising everything when he had nothing 
on earth to give, and showing through a very thin gauze his cloven 
foot the while, it remained to be seen how well or ill he will carry 
out the role of the wonderfully good and Christian Washington 
theologian lawyer and what not his trying to ape. The fact is, by a 
most miserable, dirty trick, he has deprived Marsh of one of his 
most valuable witnesses by denying Marsh the customary privilege 
of placing the said witness on the stand after the direct examination 
of Marsh and before his cross-examination, to accommodate said wit- 
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ness, who had waited a day and a half in Battle Creek to give his 
testimony, but was then called away by a telegram which he, the 
said lawyer, theologian, ete., well knew, because I had told him 
thereof, that he could not well disobey. Marsh had a subpeena for 
him, which he forbore to serve in consequence of the knowledge he 
had of the great loss to witness it would entail upon him, and there- 
fore we lostthatevidence. ‘To-day Marsh was obliged tosend ten miles 
into the country for the last witness, who is and has been for years in 
the employ of Nichols, Shepard & Co.,and who was called thence to the 
death-bed, as he supposed, of his daughter, from which we had hoped 

not to call him, but as Mr. Rainbow did not return on yester- 
383 day, as was expected by lis family, nor up to noon to-day, we 

sent for him, expecting every moment the return of Mr. 
Marsh with the witness, up to a few moments before the adjourn- 
ment, of which this truly great and good and pious Christian gentle- 
man and theologian of Washington complains, because he says we 
had no more witnesses at present, [ asked him to say no more 
witnesses present, so as to convey the exact truth and nothing but 
the truth, but he insisted on sticking to-the lie. Now, besides the 
above reasons given for loss of valuable time by the wanton waste 
of this good gentleman, I had several affidavits to prepare by way 
of answer to certain other flagrant wrongs suffered by Marsh in the 
taking and transmitting of his direct testimony, which I had hoped 
to complete in time for filing before the expiration of Marsh’s set 
time; but through this waste thereof, already noted, it is now Iin- 
possible for me todo that. However, notice is hereby given that said 
affidavits will be fortheomingin due season, and the opposing parties 
in this suit will take this timely notice thereof and govern theimn- 
selves accordingly. 


In the matter of the interference between the application of Elon A. 
Marsh for an improvement in reversing gear for steam-engines 
and the patent (reissue) of Andrew J. Hoag, assignuor to Nichols, 
Shepard & Co., granted November 29, 1851, numbered 9951, now 
pending before the Commissioner of Patents 


Sir: You are hereby notified that on Menday, the Sth day of 
May, 1882, at nine o'clock a. m., before Frank G. Reynolds, Esq., 
room 7, Upton block, Battle Creek, Calhoun Co., Mich., I shall pro- 
ceed to take the testimony of Elon*-A. Marsh, Minard Lafever, Mar- 
tin Ek. Brown, Eli Flagg, Edward Newman, and others in my behalf. 

The examination will continue from day to day until completed. 

You are invited to attend and cross-examine. 

Washington, D. C., May Ist, 1882. 

ELON A. MARSH, 
bv C. M. ALEXANDER, 
Of Counsel for Marsh. 


To A. M. Smith, Esq., attorney for Hoag. 
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Service acknowledged this Ist day of May, 1882. 
A. M. SMITH, 
Ait’y for A. J. Hoag, Assignor, ete. 
O54 STATE OF MICHIGAN, | 
County of Calhoun, j 


a 


[, Frank G. Reynolds, a notary publie within and for the county 
of Calhoun and State of Michigan, do hereby certify that the fore- 
going depositions of Elon A. Marsh, John M. Henry, eli W. Flagg, 
Martin E. Brown, Edward S. Newman, Minard Lafever, and Michael 
Rainbow were taken in rebuttal on behalf of Elon A. Marsh in pur- 
suance to the notice hereto annexed, before me, at my office, in the 
city of Battle Creek, in said county, on the 8th, 9th, 10th, and 11th 
days of May, A. D. 1882; that each of said witnesses was by me 
duly sworn before the commencement of his testimony ; that the tes- 
timony of each of said witnesses was written out by myself; that 
the opposing party, Nichols, Shepard & Co., by Alex. Mahon, Ksy., 
of counsel and attorney for Nichols, Shepard & Co., assignee of A. J. 
Hloag, &c., was present, and Edwin C. Nichols and David Shepard, 
members of the firm of Nichols, Shepard & Co., were also present 
during the taking — said testimony; that said testimony was taken 
at my office, in the city of Battle Creek, Michigan, and was com- 
menced at nine o'clock a. m. on the 8th day of May, 1882, and was 
continued, pursuant to adjournment, on the Sth, 9th, 10th, and was 
concluded on the Lith day of said month of May, 1SS2; that | am 
not connected by blood or marriage with either of said parties, nor 
interested, directly or indirectly, in the matter in controversy. 

In testimony whereof I have hereunto set my hand, at the city of 
Battle Creek, in said county and State, this thirteenth day of May, 
A. D. 1882. I have no seal of oftice to afhix hereto. 

FRANK G. REYNOLDS, 
Notary Public within and for Calhoun County, Michigan. 


OSD Tue Unirep STATES OF AMERICA: 


The Circuit Court of the United States for the Eastern District of 
Michigan. 


|, Walter S. Harsha, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify and return to 
the respective claims of appeal by plaintiffs and defendant in the 
case of Elon A. Marsh, Minard Lafever, and James Scott against 
Nichols, Shepard X Company ; that the above and foregoing is a true 
COPY of all papers filed and proceedings had and entered in said 
Caulse as appears of reeord in my office; that I have compared the 
sume with the original papers filed and orders entered in said cause, 
and it is a true and correct transeript therefrom and of the whole 
thereof. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Detroit, in said district, this twenty-second 
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day of September, in the year one thousand eight hundred and 
eighty-five,and of the Independence of the United States of America 
the one hundred and tenth. 

{Seal of the Circuit Court, Eastern District of Michigan. ] 


WALTER 8S. HARSHA, Clerk. 


Endorsed on cover: E. Michigan C.C. U.S. No. 387. Elon A. 
Marsh, Minard Lafever, and James Scott, appellants, vs. Nichols, 
Shepard & Company (a corporation). Filed October 5, 1885. And 
No. 364. Nichols, Shepard & Company (a corporation), appellant, 
vs. Elon A. Marsh, Minard Lafever, and James Scott. Filed October 
10, 1880. 
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Circuit Court of the United States for the Eastern District of 
| Michigan. In Equity. 


Kron A. Marsu, MInarp LAFEVER, and JAMgEs Scorr 


Us. 
NICHOLS, SHEPARD & Co., a Corporation. 


It is hereby stipulated by and between the parties in the above 
cause that the testimony of Elon A. Marsh, Minard Lafever, Eli 


Flagg, William Crosby, C. Case, witnesses to be produced on the part 
of complainants, may be taken before Eugene M. Converse, a notary 


public in and for the county of Calhoun, State and eastern district 
of Michigan, as special commissioner, at his office, in Battle Creek, 
in said county and State, on Wednesday, the 26th day of October, 
A. D. 1881, under equity rule 67, and that the furnishing of such 
special commission with a copy of bill and answer herein may be, 
and is hereby, waived; that such testimony may include the pro- 
duction of papers and exhibits in such cause, and such depositions 
when taken may be returned to the clerk of said court under the 
certificate of such special examiner, certifying that said witnesses 
were duly cautioned and sworn to tell the truth, the whole truth, and 
nothing but the truth herein, and that the same may be transmitted 
by mail to said clerk of said court, and that matters of form as to 
notices, sealing up, and transmitting said testimony are hereby 
waived. 
Dated Oct. 26, 1881. 
(Signed) ALFRED RUSSEL, 
C. F. BURTON, 
Sol’rs for Def’t. 
R. A. PARKER, 
Sol’r & of Counsel for Compl’ts. 


Filed with me this 26th day of Oct., A. D. 1881. 
EUGENE M. CONVERSE, 


Special Commissioner & Notary Public. 


The Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Exvon A. Marsu, Minarp LAFEVER, and James Scort, Complainants, 
against 


Nicuois, SHerarp & Co., a Corporation, Defendant. 


Personally appeared before me, a notary public in and for Cal- 
heun county, Michigan, on the twenty-sixth day of October, A. D. 
1881, the complainants in the above-entitled cause, by R. A. Parker, 
their solicitor, and the above-named defendant, by C. F. Burton, 
counsel for defendant. After filing the stipulation hereunto an- 
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nexed the said complainants produced as witnesses in their behalf 
the following named persons, William H. Crosby, Elon A. Marsh, 
and Minard Lafever, and who, being first by me duly cautioned and 
sworn to tell the truth, the whole truth, and nothing but the truth, 
testified as follows: 


WitiraM H. Crossy, being duly cautioned and sworn, deposes as 
follows: 


I live in the city of Battle’ Creek, Calhoun county, Michi- 
gan; am an engineer by profession, and have lived here about eight 
years. I know the complainants. I know the place of business of 
Nichols, Shepard & Co. I know John Nichols and Edwin C. Nichols, 
and know David Shepard. I know the nature of the business of 
Nichols, Shepard & Co. Ihave known of their business for about six 
years. Their business is building separators,engines, and horse- 
powers. ‘The engines they are building are for threshing engines— 
are portable. They build some for millengines. They build differ- 
ent kinds of engines, both traction engines & engines drawn by 
horse-power. 

Ques. What was the nature of the engines they were building be- 
tween the thirtieth of December, A. D. 18S] 

Ans. They were building threshing traction engines. 

Ques. Can you state, Mr. Crosby, the nature of the mechanism 
used in operating the valve or the valve gear on the traction en- 
gines they were building during that period ? 

Ans. I don’t know as I ean tell, as I didn’t see all their engines. 
I can describe it on some of the engines. 

Ques. State, please, the nature. 

Ans. I don’t know as I can exactly. 

Ques. Did you notice any of the valve gears on their engines at 
that time? 


Ans. I did. 


Witness’ attention called to United States patent No. 256,052 
dated December 28th, A. D. 1880, to Elon A. Marsh and Minard 
Lafever, and he — asked : 


Ques. Have you seen this patent ? 

Ans. Yes, sir; I have. 

Ques. Do you understand the operation of the mechanism therein 
described ? 

Ans. I do; I have seen it worked many times. 

Ques. Have you seen the drawings ? 

Ans. I have; ves, sir. 3 

Ques. Do you understand the operation of the mechanism con- 
structed according to these drawings ? 

Ans. Yes, sir; I do. 

Ques. I now ask you whether or not the valve gears you saw at 
the shop of the defendant at the time hereinbefore mentioned were 
the same in the construction and in the mode of operation as the 
valve gear described in said patent 236,052? 
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Objection by counsel for defendant that question is leading. 


Ques. Mr. Crosby, will you describe the mechanism of any of the 
valve gears you saw on the engines at the defendant’s shop or factory 
during the above-mentioned time? | 

Ans. I don’t think I will undertake to give a full description of 
the gears. 

(ues. I don’t ask for a full description ; I ask only as it appeared 
Lo you. 

Ans. It was reversed by a gear or a reverse lever. 

ues. How was the valve stem connected with the shaft of the 
engine, as you recollect ? 

Ans. I cannot give a description of it if I should try. 

Ques. Are you acquainted with Mr. M. Ek. Brown, proprietor of 
the Nightly Moon? | 

Ans. Yes, sir; [ am, and am aequainted with the business, and 
the engine in the business; have seen the engine many times; it is 
the first of the kind I ever saw. 

Ques. Ilow does the principle and mode of operation of the valve 
gears of those engines seen by you at the factory of the defendant 
at the time above specified compare. with that of the engine in the 
Moon—Brown’s—oflice ? 

Ans. I should think they were about the same. 

Ques. How does the engine and the mode of operation of the 
valve gear of Brown’s engine compare with the principle and mode 
of operation with that described in the patent heretofore shown 
you? 

Ans. I should consider them the same, as near as I can judge. 

(ues. How does the valve gear you saw at the defendant’s factory 
at the time specified compare in principle, construction, and mode 
of operation with that deseribed in this said patent? 

Ans. I can’t see that there is any difference in them; they are 
just the same. 

Ques. How long have you been an engineer? 

Ans. About six years. I could tell the operation of some ma- 
chinery by the drawings. Some drawings would be more compli- 
cated than I could understand. I could tell the operation of most 
machinery from drawings. 

Complainants offer in evidence patent No. 236,052, and same 
marked Compl’t’s Exhibit “A.” 

Defendant offers for identification a paper marked Defendant’s 
Exhibit “ One.” 

The engine in the Moon—Brown’s—office offered in evidence by 
complainants, without objection, by defendant and same considered 
as Complainants’ Exhibit “ B.” 


Cross-examination by defendant’s counsel, Mr. Burton: 
Ques. What would you understand figures one (1) and two (2) in 


the drawing, Defendant’s Exhibit “ One,” to represent? 
Ans. I suppose they represent a cut-off. 
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Ques. Confine your attention to figure two (2) and the portion of 
figure one (1) at the right hand of the valve rod in figure one (1) 
and tell me what you understand those portions of the drawing to 
represent. | 

Ans. I don’t know as I can tell. I don’t think the drawings suf- 
ficiently plain for me to understand. I understand some portions 
of it. I should understand that it was a cut-off and reverser. 

Ques. Will you compare it with Complainants’ Exhibit “A” and 
tell me wherein it differs from Complainants’ Exhibit “A?” 

Ans. I cannot tell you wherein it differs, but I should not consider 
the two drawings alike. 

Ques. When did you last see the machine in Mr. Brown’s print- 
ing office—Complainants’ Exhibit “ B?” 

Ans. I don’t know as I can tell the exact time. I think it was be- 
tween January and March, A. D. 1880; that is the best of my recol- 
lection. 

Ques. Do you know whether there has been any change in refer- 
ence to the valve gear since you last saw the machine in Brown’s 
office? 3 

Ans. I don’t know as there has been any. 


Redirect examination: 


Ques. Did you ever see this paper, Defendant’s Exhibit “ One,” 
before ? | : 

Ans. No, sir; not that I know of. I don’t think I ever saw any 
copy of it, nor have I ever read any description of it or heard any 
until it was shown me by defendant’s counsel. 


(Signed) WILLIAM H. CROSBY. 


Taken, subscribed, and sworn to before me, a notary public in and 
for Calhoun county and State of Michigan, the twenty-sixth day of 
October, A. D. 1881. 


Notary Public in and for Calhoun, Co., Mich. 


Thereupon complainants offer in evidence a paper, being an as- 
signment, and same marked “ Complainants’ Exhibit C.” 

It is also hereby admitted by the parties that the defendant is a 
corporation existing under the laws of the State of Michigan, and 
the production of the articles of incorporation is hereby waived. 

And it is further stipulated that each party may retain the ex- 
hibits by them offered, the same to be produced on the argument 
of the cause and at such times in the taking of the testimony as 
may be required by the parties. 


And thereupon complainants produce Eton A. Marsn, who, being 
by me first duly cautioned and sworn, deposes as follows: 


I reside in Battle Creek, Calhoun Co., Michigan. I have lived 
there for ten years; am twenty-eight years old; am a machinist, 
and have worked at the business for ten years. I have worked at 
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rarious places in Battle Creek ; have worked at Merritt & Kellogg’s, 
in the Battle Creek Machinery Co.’s works, and for Nichols, Shepard 
and Co. three different times; don’t remember the exact dates; 
think I| first commenced for them in November, A. D. 1878, and 
worked until the following March. I then again commenced work 
about the sixth of July, 1879, and worked until about the third of 
December following, and I again commenced work for them about 
the twenty-fourth day of September, A. D. 1880, and worked until 
about the 9th of October, and then again until about the Ist of No- 
vember, 1880. I know the defendant’s place of business. I know 
the shops. I worked in the shops of defendant. I atin the patentee 
named in the patent, Exhibit “A;” have been in the shops since 
the 28th of December, 1880, about six or seven times; was in their 
shops about four (4) times from the 28th of December, 1880, to June 
4th, 1881. Lam one of the complainants in this suit. I know the 
president and secretary of the company (Nichols, Shepard & Co.). 
[ know the foreman of the engine department of Nichols, Shepard 
& Co.’s shops. I know the engine in Mr. M. E. Brown’s office, in 
Battle Creek. I know the valve gear on the engine in Mr. M. E. 
srown’s office, for I made it.. I made the valve gear about the first 
of March, A. D. 1880. I have seen the valve gear frequently since 
I made it. I had possession of the engine and valve gear from the 
time I made the valve gear until about the middle of April, 1880. 
I used it as an exhibition machine; it was then sold to Mr. M. E. 
Brown, and has been in his possession in Battle Creek ever since. I 
have seen the engine and valve gear frequently since it was sold to 
Mr. M. E. Brown, and during the whole time since the engine was 
sold to Mr. M. E. Brown there has not been any change in the valve 
gear. The valve gear was the same three weeks ago, when I last 
saw It. 
Witness’ attention called to Complainants’ Exhibit “A.” 


Ques. Do you understand the construction, the principle of con- 
struction, and mode of operation of the mechanism therein de- 
scribed ? : 

Ans. I do; yes, sir. | 

Ques. I now call attention to the claim and ask you if you un- 
understand the principle of construction and mode of operation of 
the mechanism described in the claim ? 

Ans. I do. 

Ques. Have you examined the valve gear or valve gears of en- 
gines ator in the defendant’s shops at any time between Septem- 
ber 28th, 1880, and the time of commencement of this suit; and, if 
so, how closely and particularly ? 

Ans. I have examined the valve gears in defendant’s shops critically 
to ascertain whether they were infringing on my patent and — what 
respect, and I found that they were putting on their portable traction 
engines valve gears constructed as follows: They put on a valve 
gear consisting of a spur gear wheel fixed on the main crank shaft 
and operating a second gear wheel of equal diameter, the latter being 
mounted in a lever fulerumed to the main crank shaft capable of 
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movement partially around the first-mentioned wheel. The lever 
carrying the movable pinion was connected by a reach rod to a 
hand leyer, whereby the said movable wheel was rotated partially 
around the fixed pinion. ‘That reciprocating motion was convey ed 
to the valve of the engine by means of a valve rod attached to a 
wrist pin in the face of the movable wheel. The effect was, by ro- 
tating the movable pinion as described. to change the angularity of 
the wrist pin aforesaid to correspond with the reverse motion of the 
engine, and the operation of the mechanism as described did re- 
verse the motion of the engine. 

Ques. How in principle of construction and mode of operation 
of the reverse gear or valve gears you have described made by de- 
fendants compare with the principles of construction and mode of 
operation of the mechanism described in Exhibit “A?” 

Objection by defendant’s counsel, Mr. Burton, on the ground 
that witness is not shown to be an expert mechanic, qualified to 
compare the principle of mechanics, as shown in drawings, with ac- 
tual machinery ? 

Ans. They are identical in principle jand mode of operation. 
They differ only in mechanical construction—in the operation of 
the reversing lever, where their hand lever is connected to the 
device by a reach rod; the one shown in Exhibit “A” is attached 
direct. 

Ques. Are you acquainted with mechanical drawing ? 

Ans. I am. 

Ques. Have you ever constructed from mechanical drawings ? 

Ans. I have on various occasions. 

Ques. Would you be able to construct a machine from the draw- 
ings in Exhibit “A?” 

Ans. I would; yes, sir. 

Paper offered as illustrative of Mr. E. A. Marsh’s testimony, and 
same marked Exhibit “ E,” and witness’ attention called to figure 
1, page 5, and he — asked: 


Ques. How far does that illustrate the mechanism you saw at de- 

fendant’s shop ? 
_ Ans. The operation of defendant’s described mechanism was the 
same as shown by reach rod “F” in connection with lever “ D” in 
figure 1, page 5, of Exhibit “ E;” reach rod F was connected with a 
hand lever, and lever “ D” is one end of the bent lever, fulerumed 
on the main shaft and carrying the movable wheel “ G.” 

Ques. Mr. Marsh, have you ever had any conversation with the 
president or sec’y of the corporation, Nichols, Shepard & Co., rela- 
tive to this valve gear? 

Ans. I have had conversation with Mr. Edwin C. Nichols, the 
secretary, relative to this valve gear before commencing this suit? 

Ques. State your conversation with Mr. Edwin C. Nichols. 

Ans. About three days after the patent was issued I saw Mr. E. C. 
Nichols, and I told him that our patent had been allowed (Exhibit 
“A ”), and he said he knew it before I did. 
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Ques. Did you have any conversation with Mr. E. C. Nichols 
about the valve gear after they began making the valve gear? 

Ans. I did. About the 5th of February, 1881, I saw Mr. E. C. 
Nichols at the defendant’s works, and after some commonplace talk 
le asked me what success I was having, and he said he was glad of 
it, and he said he wanted to have a talk with me about (the defend- 
ant was then making the valve gear as I have heretofore described) 
the matter, as they desired to have the matter satisfactorily adjusted. 
Mr. k. C. Nichols requested me to come to his house & bring a copy 
of our license paper, soon after I had an interview with him, but 
we could not agree and no license was ever granted. 

Ques. Ilas there ever been any grant or license by you to defend- 
ant for the use and practice of the invention ? 

Ans. ‘There has not been any whatever. 

Ques. What was said on the part of Mr. Nichols relative to the 
defendants using, or having used, complainants’ invention ? 

Ans. He said that they had commenced using that invention and 
liked it and intended to use it, but did not feel as though they ought 
to pay as much as anybody else for the use of it, & he said that they, 
Nichols, Shepard & Co., would never pay a cent for the use of it. I 
told them that if they used it or made it that they must pay for it. 
Iie was repeatedly informed that if they used the invention that 
they would have to pay for it. The valve gear used on the engine 
in Mr. Brown’s office and the valve gears made by defendants and 
that described in Complainants’ Exhibit “A” are identical and the 
same. 


Cross-examination : 


Ques. Have you ever seen the drawings of Mr. Faribee’s device, 
mentioned in the answer in this cause as a patent granted in Eng- 
land in the year A. D. 18538 ? 

Ans. Yes, sir; [ have; I think it was about the first of August, 
1880. 

Ques. Was that time the first that you ever had any intimation 
of his patent? 

Ans. It was. 

Ques. Did you ever see any description or drawing of a patent 
granted to Mr. Shaw, in England, in 1853, being No. 210, of that 
year? 

Ans. I think I have seen the drawings. 

Ques. When ? 

Ans. About the middle of Mareh, 1881. 

Ques. Did you ever see the description or drawings of patent No. 
12064, being a patent granted in 1854 to A. A. Luttgens ? 

Objection by complainants’ sol’r, Mr. Parker, Ist, not proper 
eross-examination, not having been referred to in evidence in chief; 
2nd, that the subject-matter thereof has not been set up in the an- 
swer. 

Ans. I think I have; I saw it about the middle of March, 1881. 
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Ques. Did you ever see the drawings or a description of patent 
No. 32130, granted in A. D. 1872 to Mr. 8. Bacon ? 


Same objection by sol’r for complainants as last above. 


Ans. I think I have; I saw a copy of the patent about the mid- 
dle of March, 1881, for the first time. 

Ques. When did you make your first experiment about this in- 
vention ? 

Objection by complainants’ sol’r. Question withdrawn by defend- 
ant’s counsel, Mr. Burton. 


Ques. You say that you have worked for the defendant corpora- 
tion from about Sept. 24 to Oct. 9th, 1880, did you not? 

Ans. Yes, sir. 

Ques. What were you doing ? 

Ans. I was exhibiting an engine for them in Springfield, Illinois, 
and in St. Louis, Mo. 

Ques. Who manufactured that engine ? 


Objection by complainants’ sol’r — immaterial. 


Ans. I believe that the defendants built the engine. 
Ques. What kind of an engine was it? 
Same objection as last above by complainants’ solicitor. 


Ans. An agricultural or portable traction engine. 

Ques. [ call your attention to Complainants’ Exhibit “A.” Suppose 
a third geared wheel be interposed between the wheel “G” and the 
wheel “J” in that device, do you consider that the interposition of 
such a wheel would be such a change in the device as to avoid your 
patent ? 

Obj. by complainants’ sol’r, Mr. Parker, first, on the ground that 
it is not relevant to any issue formed by these pleadings and that 
no such form of construction has been shown to be made by defend- 
ant; 2nd, it is calling for a conclusion of law. 


Ans. No; I think it would not. 

Ques. Do you think that such a construction as is supposed in the 
last question would be the same mechanical device or an equiva- 
lent mechanical device to that shown in Exhibit “A?” 

Same objection as last above, and also that it is not proper cross-ex. 

Ans. It may be or it may not be, according to what it is used for. 

Ques. Suppose the device is to be used for the same purpose for 
which the device shown in Exhibit “A” is to be used, would it be 
equivalent ’ 

Same objection as last above. 

Ans. I think it would be equivalent. 

Ques. Now, will you examine figure three (5) of Defendant’s Ex- 
hibit “One” (1) and tell me whether you think it is or is nota 
mechanical equivalent of Complainants’ Exhibit “A?” 
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Ans. I haven’t any doubt but what that device will reverse, and 
if one device which will producea reverse is equivalent to any other 
accomplishing the same result, then this is equivalent to Complain- 
ants’ Exhibit “A.” 

Ques. Will you examine figures one (1) and two (2) of the De- 
fendant’s Exhibit “One” and compare them with Complainants’ 
Exhibit “A” and state whether you think the device there shown is 
a mechanical equivalent of the one shown in Complainants’ Ex- 
hibit “A?” 

Ans. I have examined figures one and two of Defendant’s Exhibit 
“One” and I donot think they are equivalent to Complainants’ 
Exhibit “A.” 

Ques. In what do the devices differ ? 

Ans. In this, that Ferrabbee’s patent was designed for an auto- 
matic cut-off. The main valve is actuated by an excentric attached 
to the main crank shaft of the engine. ‘The device is furnished an 
auxiliary valve actuated by a wrist pin in the face of the spur gear 
mounted in a fulerumed lever and operating in connection with a 
fixed wheel of twice its diaineter, the larger wheel being fixed to 
the main crank shaft and rotating with it, thereby imparting the 
motion to the cut-offor auxiliary valve; that with this arrangement 
it is impossible to reverse the engine with the mechanism described. 
In the device shown in Complainants’ Exhibit “A” shows a device 
in direct connection with the main or actuating valve. I do not 
find the same in Ferrabbee’s patent. The two (2) wheels in his de- 
vice are of equal diameter and must be to accomplish the desired 
result,and therein the two devices differ. 


Redirect examination: 


Ques. Look at figure one (1) of Defendant’s Exhibit “One” (1). 
Will you mark the main valve a small a and the cut-off small 6? 
Now, how does the stroke of the main valve compare with the stroke 
of the engine? 

Ans. It is the same in number. 

Ques. How many openings do you find from the steam-chest to 
the cylinder ? 

Ans. ‘Two (2) openings are essential from the steam-chest to the 
cylinder. The operation of the main valve is to uncover alternately 
the ports in either end of the steam-chest. For the purpose of ad- 
mitting steam to the cylinder both parts must be open during each 
revolution. I find but one opening between the upper steam-chest 
“bh” and the main steam-chest. The valve “6” has two (2) strokes 
for every one of the valve “a.” Therefore the movable gear wheel 
of the Ferrabbee device must have two revolutions for each one of 
the fixed wheel on the main shaft in order to open and close the 
opening in valve “b” to coincide with the admission of the main 
valve “a” and the point of cut-off. It is necessary in the Ferrabbee 
device that the wheel carrying the wrist pin be one-half the diame- 
ter of the fixed wheel. I find no apparatus for reversing in this ex- 
hibit—Defendant’s Exhibit One (1). All the engines I have seen 
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with the device I have above described, being device described in 
Exhibit “A,” upon them have been marked with the defendant’s 
name on the bed-plate. ¥ 


s 


Recross-examination : 


The engine I had on exhibition at the St. Louis fair last year had 
the device mentioned in Exhibit “A” on it. , 
(Signed) . E. A. MARSH. 


Taken, subscribed, and sworn to before me, a notary publie in 
and for Calhoun Co., Michigan, the twenty-sixth day of October, A. 
D. 1881. | 

(Signed) EUGENE M. CONVERSE, 
Notary Public in and for Calhoun Co., Michigan. 


MiInARD LAFEVER, being by me duly cautioned and sworn, de- 
poses and says as follows: 


I live in Battle Creek; am by occupation a machinist, & have 
been for seventeen years; am one of the complainants in this cause. 
I am familiar with mechanical drawings. I know the defendant. 
I know Mr. Edwin C. Nichols. I know the defendant's place of 
business. I am acquainted with Complainants’ Exhibit “B” and 
am acquainted — & understand Complainants’ Exhibit “A.” I 
have visited the shops of defendant on Sundays. I found at defend- 
ant’s works, before June Sth, 1881, devices resembling Exhibit “A.” 

ques. Describe the devices you saw. 

Ans. I saw there at the factory of defendant an engine called a 
traction engine, with a reversing device on it, described as follows 
(ull that | ever saw at their shops had the defendant’s nume on 
them): Attached to the main crank shaft, adjoining the. pillow 
block, was attached a spur gear wheel; adjoining said gear and 
riding on the shaft was a carting or sleeve suspending another gear 
of equal diameter to and meshing with the first-mentioned gear ; 
attached to the face of the second gear wheel was a wrist pin, to 
which a rod was attached extending to and attached to the main 
valve stem; extending from the sleeve before mentioned suspended 
on the shaft. was a reach rod attached toa hand lever. I saw an 
engine to-day, No. 760, at their (defendants’) works, in their test- 
house, in Battle Creek, which had the same device on as I have 
above described. 


Engine No. 760, above referred to, offered in evidence by com- 
plainants and same considered as Complainants’ Exhibit “ D.” 


Witness says: The devices I saw and have described on the en- 
gine at defendant’s shop and the one on engine No. 760, being Ex- 
hibit “ D,” and the device described in Complainants’ Exhibit “A” 
are identical in principle of construction and mode of operation. 
(Signed) MINARD LEFEVER. 
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Taken, subscribed, and sworn to before me, a notary publie in 
and for Calhoun Co., Michigan, the 26th day of October, A. D. 1881 


(Signed) EUGENE M. CONVERSE, 
° Notary Public in and for Calhoun Co., Mich. 


The foregoing are the depositions of William H. Crosby, Elon A. 
Marsh, and Minard Lafever taken on the 26th day of October, A. D. 
1881, before me as special examiner under rule 67 and pursuant to 
the foregoing stipulation, and I hereby certify that the aforesaid 


Witnesses were by me duly cautioned and sworn to testify the whole 
truth; — their testimony was reduced to writing by me and sub- 


scribed, respectively, by the deponents; that said depositions were 
retained by me until the ensealing of the same, and deposited in the 
post office at Battle Creek, Michigan, directed to the circuit court of 
the United States for the eastern district of Michigan, in equity. 
(Signed) KUGENE M. CONVERSE, 
Special Commissioner and Notary Public, 
Calhoun County, Mich. 


Received from post office Nov. 4, 1881, and opened and filed in 
open court Novy. 9, 1S81: 


A. MANDELL, Clerk. 


| Endorsed:] 2753. U. 8S. cireuit c’t. Marsh, Lafever & Co. vs. 
Nichols, Shephard & Co. Compl’ts’ evidence at Battle Creek. Law 
office of R. A. Parker, 19 Bank block, Detroit, Mich., counsel in pat- 
ent and mechanical causes. 


Supreme Court of the United States. 


Eon A. Marsa, Mrxarp Lerever, & James Scorr, Complainants 
and Appellants, 


Us. 


Nicnois, Suerarp & Company, Defendants and Appellees. 


It is hereby stipulated by and between the respective parties 
hereto, by their respective counsel, as follows: 

[. That a deposition, of which the annexed is a true copy, being 
the testimony of William H. Crosby, Elon A. Marsh, Minard Le 
Fever, taken on the 26th day of October, 1881, before Eugene M. 
Converse, special commissioner and notary public, Calhoun county, 
Michigan, together with the stipulations and offers of documentary 
evidence and exhibits and admissions noted and offered before the 
said special examiner and notary on said date and the certificate of 
said notary, all appearing as having been taken and filed as com- 
plainants’ evidence in said cause while pending in the circuit court 
of the United States for the eastern district of Michigan, and bear- 
ing the endorsement as a deposition received on the 4th of Novem- 
ber, 1881, and opened and filed in said court November 9th, 1881, 
by the clerk thereof, has been omitted through accident, inadvert- 
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ence, or mistake from the return of the transcript of said cause by 
the clerk of the said circuit court of the United States for the east- 
ern district of Michigan to this Court, as will more fully appear by 
his certificate annexed to said transcript of deposition. 

IT. That a suggestion of a ditninution of the record in said cause 
in this Court, together with a petition for a writ of certiorari to the 
clerk of said circuit court to return a transcript of the aforesaid dep- 
osition to this Court, is hereby waived. 

III. And that said clerk of said court may return a certified copy 
and transcript of said deposition, together with the causes of its being 
omitted from said original record, the endorsement and papers con- 
nected therewith, and this stipulation, to the clerk of the said Supreme 
Court of the United States, and that the same when so certified 
shall have the same force and effect and shall be considered upon 
the hearing of said cause the same as if said transcript of said dep- 
ositions had been returned at the timeand with the original return 
in response to the claim of appeal and allowance thereof in said 
cause. 

IV. It is further mutually conceded that such omission was not 
known to either party until about the 3rd day of January, 1888. 

Dated this 6th day of January, 1888. 

R. A. PARKER, 

Solicitor for Compl’ts & Appellants. 
CHARLES F. BURTON, 
Sol’r for Nichols, Shepard & Co. 


Tue UNITED STATES OF AMERICA: 


The Circuit Court of the United States for the Eastern District of 
Michigan. 


Eton A. Marsu, Minarp LArever, and JAmgEs Scorr 
v. 
NIcHOLs, SHEPARD & Co. 


I, Walter S. Harsha, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby further certify and 
return to the claim of appeal of the complainants in the above-en- 
titled cause that the above and foregoing is a true copy of the depo- 
sitions of William M. Crosby, Elon A. Marsh, & Minard Lafever, 
taken on the 26th day of October, 1881, before Eugene M. Converse, 
special commissioner and notary public, Calhoun county, Michigan, 
together with the stipulations and offers of documentary evidence 
and exhibits and admissions noted and offered before the said notary 
and the certificate of said notary, received November 4th, 1881, and 
opened and filed in open court November 9th, 1881; that I have 
compared the same with the original, and it is a true and correct 
transcript therefrom and of the whole thereof; that said depositions 
were omitted by accident, inadvertence, or mistake from the tran- 
script of record in said cause heretofore returned by me to the Su- 
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preme Court; that the stipulation hereunto attached was this day 
handed to me by Mr. R. A. Parker, solicitor for said complainants, 
to be annexed to this certificate and returned to the Supreme Court 
of the United States. ° 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Detroit, in said district, this sixth day of 
January, in the year one thousand eight hundred and eighty-eight, 
and of the Independence of the United States of America the one 
hundred and twelfth. 

[Seal of the Circuit Court, Eastern District of Michigan. ] 


WALTER 8S. HARSHA, Clerk. 


| Endorsed :] Sup. Court U.S. 1887, Oct’r term. No.3. tlon 
A. Marsh et al., app’ts, vs. Nichols, Shepard & Co. Stipulation of 
counsel & addition to record. 

[Stamped :] Office Supreme Court U.S. Filed Jan.9,1888. James 
H. McKenney, clerk. 


Supreme Court of the United States. 


ELon A. MARSH, 
MINARD LAFEVER, and 
JAMES Scort, 


Appellants, \ 

DS. 4 

NIcHOLs, SHEPHARD & Co., | 
Appellees. 


Appeal from the Circuit Court of the United States, 
Jor the Eastern District of Michigan :—tn Eequtry. 


RRIEF BY APPELLANTS ON MOTION BY 
APPELLEE TO DISMISS APPEAL, 


ee cen mage mes 
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This motion is premature. 

It was made before the cause was docketed in, or 
record returned to, this court by a solicitor who had 
not appeared in the cause, and notice of the same was 
served on a solicitor who had not then appeared for 
the appellants. 
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It does not conform torule 6 in at least two 
points. 


1. It was not served on counsel for appellant then 
of record in this court, and hence, at the time of ser 
vice, the service was void, no service having been made 
upon the appellants. 

The subseqnent appearance of such solicitor as 
counsel of record for appellant in this court, cannot 
cure this nullity, because it cannot operate to waive 
the defect, and further, because such counsel is enti- 
tled to three weeks notice under rule 6, and he cannot 
be held to have notice, and be forced to prepare for a 
defense to the motion until he is properly retained and 
has entered upon the discharge of bis duties. 


2. The rule (6,) entitles three weeks notice to 
the counsel, after he becomes such of record for the 
appellant, and this cannot be varied by the other 
party. 

Such a motion in the practice of this court, is 
most properly made on an attorney after his ap- 


pearance. 
U. 8S. vs. Yates, 6 How., 605. 


While the appellee may procure printed trans- 
cript and have dismissed before term. 


Ex parte Russell, 18 Wall., 664. 
Thomas & Co. vs. Wooldridge, 23 Wall,, 283. 


Yet the motion must then be served on the party 
appellant, and the record docketed bv the appellee 
with the motion. 


re 


IT. 


It is argued in behalf of the motion, that the rec- 
ord does not show that all of complainants below joined 
in the appeal, or in giving security thereon, and does 
not show a severance. 

The argument is: 

ist. That the petition filed in the circuit court, is 
addressed to this court, and is not signed by any of 
the parties, but by their solicitor, who is not presamed 
in law, to have any authority. 

2nd. That the allowance of the appeal does not 
name the parties, other-than Elon A. Marsh. 

3rd. That the application for such order does not 
appear, and hence no names are mentioned therein. 

4th. That the citation in the parties named, does 
not conform to the allowauce, and is misleading. 

5th. That Scott did not become an obligor in the 
bond, hence, that is not evidence that he appeals. 

6th. In connection with this argument, an at- 
tempt is made to show, adiwnde, want of authority in 
the solicitor, and refusal to join by Scott. 


The record does show an appeal by all the com- 
plainants. 

First. The petition of appeal though addressed 
to the supreme court shows by its entitling, context, 
and filing, that it was intended for the circuit court. 
It sets forth that complainants, Marsh, Lafever and 
Scott, appeal. 

As to signature by attorneys, the general rule is 
that an attorney at law is presumed to represent those 
he assumes to represent in a court of record. 
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The cases are clear upon this point, and it is not 
necessary that his authority affirmatively appear. 


O’F lynn v. Eagle, 7 Mich., 306. 


Especially is this so where he is employed by the 
other parties who are responsible and are bound to 
protect the other plaintiff. 


O’F lynn v. Eagle, 7 Mich., 306. 


That this case is within the principle of the case 
of O' Flinn v. Hagle, appears from the affidavit of 
James Scott, the appeal of the defendant, the affidavit 
of Ralzemond A Parker, and the opinion of judge 
Brown, Marsh vs. Nichols, 15 Fed. R., 915, copies 
of which with the exception of Scott's affidavit and 
said opinion are hereto annexed. 

From these it appears Marsh and Lafever, had is- 
sued to them what was supposed to be a patent of the 
United States far an invention; that this patent was 
not signed by the Secretary of the Interior through 
mistake, but was perfect in all other respects, and was 
published as a valid Letters Patent ; that subsequent- 
ly and before the suit from which this appeal is taken 
was commenced in the court below, a third interest 
therein was assigned by the two cumplainants to com- 
plainant Scott; that some time after such suit was 
brought, the omission was discovered, the paper was 
returned and the signature affixed, and it was then 
returned to complainants without any other alteration 
or change of date. 

The suit thereupon proceeded toa hearing, all defen- 
ses were abandoned except that of invalidity of the 
patent, based upon such want of signature when 
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issued, and a claim that it could not be signed nune 
pro tune. Upon this ground the bill was dismissed. 
Some sixteen months afterwards, complainant Scott, 
filed his bill to rescind the sale to him on the ground 
of the invalidity of the patenr, that is, want of consid- 
eration. Pending that suit, and before the time for 
appex! expired, this appeal is taken at the expense 
and upon the responsibility as between themselves of 
the complainants, Marsh and Lafever, they recognizing 
that they are bound to protect Scott in histitle. Scott 
does not refuse to join in the appeal, but assents to 
it upon those terms. 

This makes a much stronger case than that of 
OY Flynn v. Hagle, inasmucn as in that case it did not 
appear that the party who was claimed not to be repre- 
sented by the attorney, had any knowledge whatever 
or had assented to the proceedings. The Supreme 
Court of Michigan intimating that, even if he had, it 
will be doubrful if he would be allowed to refuse to 
join in the appeal, and thus embarrass and defeat the 
obligations to him of the other complainant. 

Second. The original allowance of the appeal 
shows by its entitling that other parties besides Elon 
A. Marsh are with him. 

Third. It also appears by a subsequent order of 
the circuit court that this order allowed the appeal of 
Elon A. Marsh, Minard Lafever and James Scott, and 
that the omission was an inadvertence of the clerk of 
that court. 

This order, which is returned with the record, is 
as follows: 

‘Ata session of the Circuit Court of the United 
‘*States for the Eastern District of Michigan, con- 
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‘* tinued and held pursuant to adjournment at the dis- 
‘*trict court room in the city of Detroit, on Thurs- 
‘day, the first day of October, in the year one thou- 
‘*sand eight hundred and eighty-five. 

‘* Present: the Honorable John Baxter, Circuit 
‘* Judge, and the Honorable Henry B. Brown, District 
‘* Judge. 


‘* ELON A. MARSH, 

** MINARD LAFEVER and | 

‘* JAMES SCOTT, ‘ In Equity. 
oS. 

** NICHOLS, SHEPHARD & Co. | 


‘-In this cause, it satisfactorily appearing to this 
‘court that through inadvertence the clerk failed to 
‘‘enter the names of all the complainants in the order 
‘* heretofore entered in this cause, on the 26th day of 
‘*February, 1885, allowing complainants to appeal 
‘‘to the supreme court. Now on motion of R. A. 
‘* Parker, of counsel for complainants, it is ordered 
‘*that the said order be, and is hereby amendeg,, by 
‘striking vut the words, ‘ef al.’ in oeeeeg. 
‘‘and inserting the words, ‘ Minard Lafever and James 
“meen,” 

(Judge Baxter did not sit in this case). 

In Adams vs. Law, 16 How., 144, a motion to dis- 
miss an appeal averring that the real purties had not 
appealed, was grounded on an omission in the entit- 
ling of the case and » want of mention of the parties 
except by reference, in the order allowing the appeal, 
was denied ; this court holding that the title should be 


corrected by the record and that there was nothing in 
the record to show that the appeal was nol taken by 
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all of the parties below, implying that such omission 
should affirmatively appear. 

In Owens vs. Kincannon, 7 Peters, 399, this court 
looked at the recitals of the appeal bond to ascer- 
tain the parties appealing. 

In the case at bar, the appeal bond recited who 
the appellants are and include Scott. 

As to the obligors, no reference need be made: to 
them as it is not necessary that all of the appellants 
should be obligors. 


Brockett vs. Brockett, 2 How., 238. 


The vital part is the-recital as to the case in which 
it is given. } 

Brockett vs. Brockett, (2 How., 238,) also disposes 
of the ground that Scott is not an obligor in the bond, 
holding that adZ of the appellants are not necessary 
as obligors. 

All the other proceedings in the record of this 
cause, besides the original order allowing the appeal, 
recognize that said Scott is an appellant. 

This is recoguized by appellee in the affidavit of 
Scott, and record of its cross appeal,(which, by the way, 
only bas a standing here by virtue of the presumption 
that Charles F. Burton is its attorney, as he alone signs 
it), asitentitles its papers and thataffidavit, with the 
names of a// of the original parties as appellants; and 
recites in its cross uppeal and bond that @// or some of 
said complainants baveappealed. (See copies of claim 
of appeal and bond of appellee annexed). 


i 


IIT. 


Reliance is placed on James Scott’s affidavit as 
proof dehors the record that he did not appeal. 
| I submit that when the record shows an appeal by 
all the parties, the appellee cannot show alunde that 
one of them did not authorize it. 
Hudgnes vs. Kemp, 18 How., 530. 


Certainly not wnless he shows some injury or dan- 
ger to itself by this want of authority itself. 

The facts set forth in Scott’s and Parker's uaffida- 
vits, (if admissible), the opinion of Judge Brown, of 
the decree below and the record, show that it is im- 
material to defendant below and appeilee, whether 
Scott authorized it or not. If he did not, it isin no 
danger from him in any other action; if he did he is 
concluded. 

Whatever may be the facts of authority deduced 
from the affidavits of Scott and Parker, it is clear thaéz 
gcott makes no objection here; and it is not necessary 
to discuss the question of what the court could do if 
he did. 

I merely submit that if his contention in the suit 
to rescind is successful, he is virtually an assiguor, 
and where equity requires if, his name could be used. 

I also respectfully submit that it is ulso within the 
principle of Kellogg vs. Forsythe, 24 How., 186, where 
the tenant’s heirs cculd not defeat a writ of error in 
their name brought by a landlord defending an ejeet- 
ment suit. 

Farther, if Scott came with such an application, 
if there was no good reason to hold him as appellant, 
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this court could pronounce his appeal deserted, and 
permit the other appellant to proceed. 
Todd vs. Daniel, 16 Pet. , 521. 


This would leave Scott and his attorney to settle 
the matter between themselves. 

The case of Masterson vs. Herndon, 10 Wall., 416, 
does not apply, as it appears in the record that Scott 
does appeal. 

[It is applicable, however, to show how technical 
and frivolous the motion is. as 

In Masterson vo. Herndon, ong ee (0 Mex proceed 
object of a severance. was to bar the severed party (1) 
from proceeding to appeal or(2) prosecuting the same 
right in another action. 

These reasons would not apply here, for Scott's 
declination to appeal would be based on a recision of 
the sale to him of one third of said patent, anda 
reinvestment of the same in Marsh & Lafever. Hence 
if Scott is beaten in that rescision suit, he should 
appeal as itis his imerest to sustain the patent here. If 
Marsh and Lafever are beaten, then it is immaterial to 
Seott, and it was with that view that he assented to 
the appeal. (See affidavit of R. A. Parker.) If the 
rescision is effected, and it appears an interlocatory 
decree was made to that effect,) it bars him from any 
suit against appellee, and the period for appeal having 
passed, he is also barred therefrom. 

This covers both of the reasons affecting and 
important to appellee for severance given by this court 
in that case. One others remains. The execution of 
the decree against the non-appealing defendant. 

Sut in this case, the record clearly discloses that 
the decree wus a dismissal of the bill without costs. 
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There is nothing to execute against any of the 
complainants, hence there are no rights of the appellee 
which stand barred against any of the complainants, no 
wrong is done it, no risks are incurred, and the whole 
question raised, is the sheerest technicality evidently 
intended toprevent a decision by this court on the vital 
question of the case, and not for the furtherance of 
justice. 

A very important question is involved, i. e. that 
of the power of the Department of the United States, 
that is the United States itself, to correct its own mis- 
takes in contracts made by it, and it is to prevent a 
final adjudication upon that point that this motion is 
made and not to secure any right to the appellee. 

There is no time for a second appeal as in Master. 
son vs. Herndon, as the final decree in the Court below 
was entered April 18th, 1883 


IV. 

It was alleged, (1,) that the bond is given by only 
two of the appellants. (2.) That it does not conform 
to the statute. | 3 

The first point is disposed of in Brackett vos. 
Bracketi, 2 How., 238. 

As to the second, it must be observed that it is 
not a swpercedeas bond, but only practically for costs, 
which as appellants are previously to all the expense, 
is of small moment. 

The statute does not prescribe the languaye of the 
bond. 

Gay vs. Parpart, 101 U.S8., 391. 


1] 


And a bond for costs not a supercedeas, which se- 
cures the appellee its costs, resulting from prosecatingan 
appeal fo effect, is sufficient. 

In this case, Gay vs. Paspart, the bond, in sub- 
stance, was to prosecute the appeal with effect, and 
pay costs, and to pay damages if the decree should be 
affirmed. Held a good bond. 

The undertaking to prosecutean ‘‘ appeal fo effect,”’ 
can have but one construction, that is, to a final 
determination of the appeal and *‘ to pay costs,”’ must 
be construed to be the costs resulting from such prose- 
cution to effect, which may be taxed in favor of ap- 
pellee and against appellants. 

It is solely a question of construction of a con- 
tract, not whether its language is the same as the 
Statute, 

If the court should hold it fatally defective, it 
would permit another bond to be filed. 


Peugh vs. Davis, 110 U. 8., 227. 
Dodge vs. Knowles, 114 U. S., 430. 


And we ask if this court should decide the bond 
defective, that we be allowed to give another. 

I respectfully submit that all of the points raised 
have been successfully met, and that the motion 
should be denied with costs. 

R. A. PARKER, 
Sol’r for Appellants. 
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The following exhibits are annexed, all of which, 
except the affidavit of said R. A. Parker, appears in 
the records of the case returned to this court; said 
affidavit is filed in this canse. 


DEFENDANTS CLAIM oF Cross APPEAL. 


ELon A. MARSH, 
MINARD LAFEVER, and 
JAMES Scort, | 


DS. 


NIcHOLs, SHEPHARD & Co., 


Appellants, , 
| 
| 
Appetiees. | 


To the Honorable, the circuit court of the United 
States for the eastern district of Michigan. In Equity. 

The appeal of Nichols, Shephard & Co., the 
above named defendant and appellant, respectfully 
shows :— 

That upon the 9th day of June, 1881, said com- 
plainants filed their bill of complaint against said 
defendant, in the circuit court of the United States, 
for the eastern district of Michigan, in Equity, for the 
purpose of enjoining said defendant from the use of a 
certain mechanism described in said bill of complaint, 
and upon which complainants claimed to have Letters 
Patent, securing to them the exclusive right to use 
said mechanism. 

This defendant answered, among other defenses, 
claiming that the said Letters Patent were invalid be- 
cause said mechanism was not novel; replication was 
made and the parties proceeded to take testimony, and 
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thereafter defendant took the testimony of James 
Miles to the effect that he had seen the said mechanism 
in use for the same purpose, and in identically the 
same form many years previous to the time of giving 
his testimony, and before the time complainants claim 
their invention to have been made, on the Louisville 
and Nashville Railroad, in the State of Tennessee. 
That said testimony was admissible in evidence and 
the deposition containing it was duly filed and became 
a part of the record in this cause; and thereafter the 
complainants moved the Court below for an order 
suppressing said deposition. That this petitioner by 
his counsel appeared and opposed said motion, but 
notwithstanding his opposition, the said Cireuit Court 
ol the United States for the Eastern District of 
Michigan, sitting in Equity, did on the 11th day of 
September, 1882, enter an order suppressing the 
deposition of James Miles. 

Thereafter other proceedings were had in the case 
and the case came on for final hearing and complain- 
ants bill was dismissed for reasons set forth at length 
in the opinion of the Court filed in said cause, but the 
said testimony of James Miles was not considered in 
the dismissal of the cause. That the suppression of 
said testimony will be greatly injurious to petitioner 
in case the Supreme Court shall differ from the Cireuit 
Court upon the questions discussed in determining the 
case, that the final decree was entered in said cause 
dismissing complainants, bill on April, 1883, from 
which decree, the complainants or same of them, have 
claimed an appeal on the 27th day of February, 1855, 
but have not yet perfected the same. 

Your petitioner therefore prays that an appeal 
may be allowed him from said decree, and especially 
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from the said order suppressing the deposition of said 
Miles in order that the entire cause may come before 
the Supreme Court and said defendant have such 
benefit of the said disposition on the final hearing 
before this Court as he may be entitled to, and 
defendant will ever pray. 
NIcHOLS, SHEPHARD & Co. 
By C. F. Burton, 
Their Attorney. 
C. F. Burton, 
Sol’r and of Counsel for 
NIcHOLS, SHEPHARD & Co. 

Endorsed, 2853, Circuit Court of the U. S. for the 
East. Dist. of Michigan, in equity. 

Elon A. Marsh, et at. vs. Nichols, Shephard & Co. 
Claim of appeal of Nichols, Shephard & Co. 

Filed March, 11th, 1885, Walter S. Harsha, Clerk. 


ORDER ALLOWING SAID APPEAL. 


At a session &c., (11th March, 1885.) 


‘*ELon A. MARSH, 

‘** MINARD LAFEVER and | 
‘* JAMES Soort, ‘ In Hquity. 

OS. 

sé N ‘ SS ; > 7 a 

ICHOLS, SHEPHARD & Co. | 


‘* Now comes said defendant by Charles F. Burton, 
‘**of counsel, and files a claim of appeal to the Supreme 
‘‘Conrt of the United States from the order of this 
‘court suppressing the deposition of James Miles, 
‘‘ which appeal is hereby allowed, and bond on appeal 
‘* is fixed at $250.” : 
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NiIcnoLs, SHEPHARD & Co’s BoND ON APPEAL. 


‘* Know all men by these presents, that Nichols, 
Shephard & Co., a corporation under the laws of Mich- 
igan, as principal, and Albert C. Kingman and Cholett 
C. Beach as sureties, held and firmly bound unto Elon 
A. Marsh, Minard Lafever and James Scott, also of 
Battle Creek, Michigan, in the sum of two hundred 
and fifty dollars, lawful money of the United States of 
America, to be paid to the said Elon A, Marsh, Minard 
Lafever and James Scott, or to their certain attorneys, 
heirs, executors, administrators or assigns, to which 
payment well and truly to be made, we bind ourselves, 
our heirs, executors and administrators, and each and 
every of them firmly by these presents. 

Sealed with our seals, dated the 14th day of 
April, one thousand eight hundred and eighty-five. 

The condition of this obligation is such, that 
whereas, lately at a session of the Circuit Court of the 
United States for the Eastern District of Michigan in 
Equity, in a suit pending in said court wherein said 
Elon A. Marsh, Minard La Fever and James Scott 
were complainants, and said Nichols, Shephard & Co. . 
was defendant, an order was entered suppressing the 
deposition of James Miles; and whereas thereafter in 
the same suit a final decree was made dismissing the bill 
of complaint from which said decree the said complain- 
ants, or some of them, have claimed and had allowed 
an appeal to the Supreme Court of the United States, 
and whereas thereafter and because of said appeal; the 
said defendant took its cross appeal in order to review 
the said order suppressing the deposition of said James 
Miles. 
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Now therefore the condition of this obligation is 
such, thatif the said Nichols, Shephard & Cv. shall pro- 
secute its said appeal to effect and answer all damages 
and costs if they shall not make good their appeal, in- 
cluding just damages for delay and costs, then the 


said obligation shall be void, otherwise to remain in 


full force and effect. 


NIcHOLS, SHEPHARD & Co., 
By EpwiIn C. NIcHoLs, 
Sec’y and Treas. 


ALBERT C. KINGMAN, 
CHuoLetTtr. C. BEACH, 
Justification attached. 
I hereby approve of said bond. 
Henry 8. Brown, 


[L. s. | 


[L. 8. |} 


Judge of the District Court of the 


U. 8. for the E. D. of Michigan. 


SUPREME COURT OF THE UNITED STATES. 


Eton A. MARSH. 
MINARD LAFEVER, and 
JAMES Scort, 


' 
‘ 
' 
' 
i 
i 
; 
' 


Appellants, 
DOS. 
NIcHOLs, SHEPHARD & Co., 
Appellees. 


eerste re em EE en NT 


APPEAL FROM THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE EASTERN DIS- 
TRICT OF MICHIGAN :—In Eaoiry. 


STATE AND Eastern District OF MICHIGAN }ss. 

Ralzemond A. Parker, being duly sworn, depuses 
and says, that he is the R. A. Parker, who appeared 
as solicitor for the complainants and appellants, in 
the cause in the court below, and who appears for the 
complainants in this court; that he knows James 
Scott, one of said appellants, and has read what par- 
ports to be a copy of an affidavit made by said Scott, 
in this cause, appended to the motion and brief of 
Charles F. Burton, who claims to appear for the de- 
fendunt and appellee ; that he received on the 22nd 
day of September, 1885, a printed copy of said brief 
and affidavit, from said Burton, with a notice endorsed 
thereon, that this motion would be brought on for 
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hearing on Monday, the 10th day of October, 1885, at 
the opening of court on said day, or as soon thereaf- 
ter as counsel can be heard. Signed, Charles 
F. Burton, Sol’r for Deft and Appellee, and ad- 
dressed to R. A. Parker, solicitor for complain- 
ants and appellants. 

That when said notice and brief was received, the 
record in said cause bad not been filed and docketed in 
this court ; that the same was not docketed for some 
days after, and then docketed by the complainants and 
appellunts, whereupon the appearance of this depon- 
ent was entered as solicitor for said complainants and 
appellants, but whether said Burton has appeared for 
appellee, this deponent has no Knowledge. 

He further deposes, that on the hearing in the 
court below, all defenses to the complainants’ action 
was abandoned, except that of non-existence of the 
said patent in question, or rather the question was, in 
view of the correction and signing by the secretary of 
the interior, whether such secretary, where his signa- 
ture has been omitted by mistake, conld correct such 
mistake, and make such patent valid from its original 
date, and whether, if he corrected such mistakes, said 
court could inquire into it in a collateral proceeding, 
all of which will more fully appear by reference to the 
opinion of the judge who sat in said cause, and which 
is hereunto annexed. The court below holding that 
said patent was not valid, dismissed said complain- 
ants’ bill. Subsequently, within a very few duvs said 
Scott, with the other complainants, was informed that 
said bill had been dismissed, and the grounds therefor. 
Some weeks afterward, a new suit was begun in the 
same court by said complainants, against the said de- 


— 
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fendants, Nichols, Shephard & Co., and the officers of | 
said company, as joint defendants, which suit was 
pending at tbe time of the correspondence referred tu 
in said Scott's affidavit, and which suit is the one 
specially referred to in the letter of this deponent, in 
the language, ‘*‘ Mr. Brown made you say that my ac- 
tion against N. 8. & Co., now pending ‘here, was 
wholly unauthorized by yoa. Thatthis is not true you 
well know, and I must think Mr. Brown is mistaken.”’ 
Said Scott refers to it in his affidavit in this language, 
‘‘And in another cause begun in the same court, and 
pertaining to the same matter.”’ Previous to the com- 
mencement of this case,'a long conference had been 
held between the complainants, including Scott and 
this deponent, relative tu the policy to be pursued, in 
which the following plan was agreed upon by all of 
the complainants, with this deponent. 

First. To commence anew suit. 

Second. To apply to Congress for an act validat- 
ing the patent, at the next session in December, ’84. 

Third. To before the two years expired appeal 
the present case to this court. 

Some months afterwards, and in October, ’83, this 
deponent: received a postal card from said Scott, 
which he cannot now find, but which was in substance 
a statement that he did not wish to go on with 
the then pending casein the circuit vourt of the United 
States for the eastern district of Michigan, as differ- 
erence had arisen between him and said Marsh and 
Lafever, and in the same connection he also received a 
letter from Mr. Scott's attorneys at Battle Creek stat- 
ing that Mr. Scott had not authorized the commence- 
ment of that suit, and asking to have such proceedings 
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taken in that court by this deponent to withdraw said 
Scott from the record. Neither communication refer- 
red at all to the original case which is now appealed, 
in any way, shape or manner whatever, and this 
deponent was left in doubt as to what said Scott 
intended to do, or how far he intended to withdraw 
his clientage, and on this point, as stated in pages 9 
and 10, of said Burton’s brief, he especially called 
Scott’s attention to a request for an immediate pay- 
ment, and an immediate reply in the following lan- 
guage, **I hope to receive an immediate reply (with 
remittance), so that J] may understand precisely 
where I stand in the matter.’’ To this letter and 
request no reply was ever returned, or payment made. 

Deponent is informed that said Scott filed a bill in 
the supreme court of Cook county, Llinois, against 
said Marsh and Lafever, to rescind the sale to him of 
one third interest in the letters patent No. 236,052, 
the subject matter of this controversy, on the ground 
that the same not having been signed, was not a valid 
pateni, and that he had received no consideration from 
the real estate turned over in payment of the said one 
third interest, which said suit is still pending the ap- 
peal in this court. 

During the latter part of the winter and spring of 
1884, the dates of which deponent cannot now give, 
said deponent saw said Scott at least twice, once in 
Marshall, Michigan, and spoke to him, and. the other 
complainants, saying that he understood that he 
(Scott) was acting with, and was helping the appellees 
in their controversy with appellants in his rescision 
suit, also about deponent’s position with relation 
thereto, and especially with reference to appealing said 
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original case to this court. in which said Scott stated 
in substance that he was not acting with the appellees; 
that he wished said appeal to be taken, and the matter 
decided one way or the other; and had no desire to put 
himself in any position that would antagonize or pre- 
vent the complainants Marsh and Lafever from test- 
ing the question in this court of the validity of the pa- 
tent. Deponent alsu culled Scott’s attention to the 
statements heretofore referred to made by his at- 
torneys that he had not authorized the filing of the 
second bill, when he, Scott, had signed it personally; 
said Scott replied that they did not correctly state his 
position; that he did not desire to be actively engaged 
in further litigation in the matter, but that so far ag 
the original case was concerned he would stand to what 
he had agreed, and that he would not embarrass any 
action taken Lo appeal the original case provided the 
same was done without any expense as between com- 
plainants to him 

Subsequently, about the time the appeal was taken, 
he went to see the said Scott at his residence in Battle 
Creek with a special reference thereto. He then in 
formed said Scott that it was desirable that said appeal 
should be taken before the expiration of the statutory 
two years time ; that he had come to ascertain what 
his position would be in regard to the matter, and 
whether said Scott would consert to or refuse to take 
said appeal ; that if he did refuse, a severance would 
have to be had by formal proceeding, which would 
cost something and put all of the parties to some 
trouble, and perhaps complicate affairs ; that the other 
complainants Marsh and Lafever recognized it as their 
duty as between themselves and Scott, to pay all ex- 
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penses of said appeal and would agree to do so provid- 
ed said Scott would allow his name to be used with 
theirs and would not require proceedings for a_ sever- 
ance, and would not object after said appeal was taken, 
or embarrass it in any way. 

After some considerable talk in explaining these 
matters, Mr. Scott said he had no objection to this, 
and said he would not embarrass any proceeding nor 
put them to any expense of a severance ; that he was 
merely a nomina] party in the matter or at least 


wanted to be considered as such, whereupon said de- 


ponent gave him that assurance. The said Scott 
further said that he still considered the patent of great 
value if the supreme court reversed the decision of the 
court below. He further said that he would write to 
his attorney at Chicago about the matter and see what 
he said, but gave a positive assurance that he would 
not require a severance of parties provided he was not 
called upon to be responsible in the case. Several 
days afterwards this deponent saw Mr. E. J. Hill of 
Chicago, said Scott’s attorney in the case there, and 
informed him of what Mr. Scott had said and of his 
statement to him that he would not embarrass the ap- 
peal proceedings or require a severance. 

On this matter, said Hill said he had had no letter 
from said Scott, but that they had no desire to embar- 
rass the appeal or to require any proceeding preliminary 
thereto, all of which took place subsequently to the 
deponent’s letter of the 18th of October, 1883. 

That all of the above proceedings took place while 
there was time to obtain a severance if said Scott so 
desired. That thereupon and in consequence of said 
wishes of said Scott, and of these assurances, and his 
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not refusing to join as aforesaid and of his consent to 
be a party thereto, he was authorized by him and the 
other complainants to proceed, and proceeded with the 
said appeal and perfected the same in accordance with 
such understanding, and if said Scott had refused to 
be a party thereto, steps would have been taken for a 
severance and that such steps were not taken because 
of said Scott’s assent to the appeal by all the com- 
plainants named below. He further says that all the 
concitions of such arrangement were carried out in 
good faith; that said Scott has not been called upon 
and has not paid any of the expenses thereof, which 
have all been paid by the other complainants. 

This deponeut further says, that his office and 
that of said Burton join; that the affidavit of said 
Scott was drawn up in the office of said Burton by 
him at Detroit; that said Scott was not present; that 
he did not write the same, nor any portion of it ; that 
said Hill since his said interview with deponent has 
been retained by and has been acting with said Bur- 
ton for said appellee in its litigation with these appel- 
lants, of which there are three cases in various stages 
besides this appeal, and deponent believes that said 
Scott has been made to say things which are not strict- 
ly true, but which he has not fally understood. 

He further deposes that in case said Scott was 
beaten in the rescision suit heretofore mentioned, it 
would be for his interest to be a party to this appeal, 
as he would then own one third of the patent in ques- 
tion. And that such matters was also talked of 
between this deponent and said Scott at said last men- 
tioned interview, and that in consequence of such 
contingent interest, as well as the assurance as to 
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expense, he assented to the appeal as it was made. 
Deponent further says, he acted in good faith believ- 
ing that said Scott had authorized him to so act, and 
had ratified all he had done. 


RALZEMOND A. PARKER. 


Subscribed and sworn to before me this 12th day 
of October, A. D. 1885. 
(SEAL) | D. J. DAVISON 
U. S. Com’r East. Dist. Mich. 
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IN THE 


SUPREME COURT OF THE UNITED STATES, 


Ocroper Term, A. D. 1886. 


ELON A. MARSH, MINARD Le FEVER 
AND JAMES SCOTT, 

Appellants, 

US. NO 641. 


NICHOLS, SHEPARD anp COMPANY, 
(A CORPORATION. ) Appellee 


Appeal fromthe Circuit Court for the Eastern District of 
Michigan. 

Motion to dismiss the said appeal. 

Antl now comes James Scott, one of the parties named as 
an appellant in the above entitled cause, by Edward J. Hill, 
his attorney, who appears herein for the purpose of this mo- 
tion only, and shows unto this honorable court that the 
said appellants are all citizens of the State of Michigan, res- 
ident at the city of Battle Creek, in the county of Calhoun, 
therein, and that the appellee is a private corporation or- 
ganized and doing business at said city, by the name of 
“Nichols, Shepard & Co.,” under the laws of said State of 
Michigan, and that the claim of the said appellants against 
the said appellee in this cause is for an alleged infringement 
by the appellee of those certain letters patent numbered 
236,052, dated December 28, A. D. L880, issued to said ap- 
pellants, Elon A. Marsh and his assignee, the said Minard 
LeFever, out of and under the seal of the patent office of 
the United States, for an invention therein described, of the 
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said Elon A. Marsh, to wit: A new and useful improvement 
in steam engine valve gear; and that since the appeal here- 
in was taken, they, the said Elon A. Marsh, Minard Lelever 
and James Scott, have, bythe orders and decrees of the Cir- 
cuit Court of Calhoun County aforesaid, as affirmed, amended 
and approved, on appeal, by the Supreme Court of the State 
of Michigan, been perpetually enjoined and restrained from 
further making any claim against the said corporation for 
the manufacture, sale and use of said invention: and the said 
appellants have been required to execute a release, among 
other things, of all the claims and demands which they have 
been prosecuting in this cause, to the said corporation, as 
will more fully and at large appear in and by duly certified 
copies of the said orders and decrees, as the same are of ree- 
ord in the clerk’s oftice of the said Circuit Court of Calhoun 
County, in that certain cause therein wherein the said Nich- 
ols, Shepard & Co. was the plaintiff, and the said Elon <A. 
Marsh, Minard LeFever and James Scott were the defend- 
ants, herewith filed herein; and further, that he, the said 
James Scott, is informed by counsel learned in the law, that 
by virtue of the said orders and decrees of the said Circuit 
Court of Calhoun ¢ ‘ounty, the cause of action of the said ip 
pellants against the said corporation appellee has been ex- 
tinguished, so that the further prosecution of this appeal 
would not only be nugatory, but in direct violation of the 
orders and decrees of a court of equity of competent and 
exclusive jurisdiction, over both the parties and the subject- 
matter involved in said orders and decrees. 

Wherefore the said James Scott now produces and ex- 
hibits the said orders and decrees and the pleadings in the 
said cause in the said Circuit Court of Calhoun County, by 
duly certified copies thereof, together with the opinions of 
the circuit judge who heard the same, and of the Supreme 
Court of Michigan, approving, affirming, modifying and 
amending the said orders and decrees, and asks that this 
appeal be dismissed, or for such other or further order or 
direction herein as the exigencies of the case may require, 


according to the custom and practice of this honorable 
court, and as to equity and good eonscience may appertain. 
Dated February 28th, A. D, 1887. 
JAMES Scort, 
By Epwarp J. Hint, his attorney. 


Epwarp J. Hitt of counsel. 


To R. A. PArKer, Esq., Detroit, Mich., attorney for appel- 
lants, Elon A. Marsh and Minard LeFever, and CHAaRrLes 
’. BURTON, Ksq., Detroit, Mich., attorney for appellee, 
Nichols, Shepard & Co. 

(;ENTLEMEN : 

Please take notice that‘on Monday, February 28th, A. 

1). 1587, at the Supreme Court room at Washington, D. C., 
at the opening of court on that day, or as soon thereafter as 
the same may be done, I shall submit to the Supreme Court 
of the United States the above motion in the above entitled 
cause together with the accompanying brief and argument 
and the documents specified in the said motion. 

Dated February 1, A. D. 1887, 

Kkpwarp J. Hunt, 
Attorney for James Scott. 
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IN THE 


NOPREME COURT OF THE UNITED STATES 


Ocrosper Term, A. D. 1886. 


ELON A. MARSH, MINARD Le FEVER 
nD JAMES SCOTT, : 

Appellanés, 

US. NO. 641 


NICHOLS, SHEPARD anp COMPANY, 
(A CORPORATION. ) Appellee. 


Appeal from the Cireuit Court for the Eastern District 
of Michigan. 

Brief and argument for appellant, James Scott, on motion 
to dismiss, ete. 

Under the rules and practice inculeated by repeated de- 
cisions of this court, the appellant James Seott, specially 
appears and shows that the cause of action, or ground of 
relief, upon which this suit is based, has been extinguished 
or taken away by the orders and decrees of the court of 
equity having exclusive and competent jurisdiction of the 
subject-matter, and the parties thereto who are the same 
parties as in this suit, and asks that this appeal be dis- 
missed. 

The license and the injunction established by the decree 
of the State court end all controversy as to any infringe- 
ment and the further prosecution of any suits therefor coy- 
ing the improved steam engine valve gear described in 
letters patent No. 256,052, dated December 28, A. D. 1880. 

Hartell v. Tilghman, 99 U.S. 547. 
() 


The release of all the claims and demands involved in 
this suit required by the amendment ordered by the Su- 
preme Court of Michigan, on appeal, extinguishes the cause 
of action in this cause. 

Dakota County vy. Glidden, 113 U. 8S. 222, and cases 
there cited. ' 

If, as doubtless will be contended, the learned District 
Judge was in error in holding said patent to be void for the 
reasons stated in his opinion, and this court should be of a 
contrary opinion, this court can correct the error by an 
opinion on deciding this motion to dismiss. There is no 
necessity of further litigation between these parties; in view 
of the license, injunction and release, indeed the appellants 
are under a positive disability and can not proceed, at least, 
without the sanction of this court; and we fail to see how 
this court can help the appellants over this disability. The 
principles involved are plain and fundamental. 

The co-appellants of Scott will doubtless insist that be- 
cause they have procured a writ of error returnable to the 
next term of this court from the decision of the Michigan 
Supreme Court, on the certificate of Mr. Justice Mathews, 
this motion is premature and ought.to be stayed. But we 
insist that instead of suing out a writ of error where on the 
face of the decree, it is plain and palpable that no jurisdic- 
tion can possibly exist in this court to review the question 
of license, it was their duty to bow as this appellant does 
here now in deference to the decree of the Michigan Su- 
preme Court, which is the final arbiter in such cases, and 
promptly cause this appeal to be dismissed. 

Semple v. Hagar, 4 Wall. 481. 

Besides the writ of error is fatally defective, as it does not 
include one of the defendants, namely, James Scott aforesaid ; 
it can not therefore affect him. : 

Sampson v. Greeley, 20 Wall. 152. 
Fiebelman vy. Packard, 108 U.S. 14. 

All which is respectfully submitted. 

EDWARD J. HILL, 

Attorney for James Seott. 


STATE OF [LLINoIs, ' 
(‘ook County. 

Richard W. Hill, being first duly sworn, doth on oath 
depose and say that at the City of Chicago, in said county 
and State, on Tuesday, February 1, A. D. 1587, he served 
the within motion, notice and brief upon Charles F. Bur- 
ton, Esq., attorney for Nichols, Shepard & Company, by de- 
positing true and correct copies of the same in the post of- 


> SS. 


fice at said city, securely closed in an envelope, sealed, duly 
postpaid and directed as follows, to wit: “ Charles F. Bur- 
ton, Esq., Attorney at Law, Detroit, Michigan,” which af- 
fiant knows to be the proper address of said attorney. 
Ricuarp W. Hite. 
Subseribed and sworn to before me this Ist day of Feb- 
ruary, A. D. 1887. 
[SEAL. | Joun L. RopGers, 
Notary Publie. 


STATE OF LLLINOIs, - 
Cook County. ose 
Richard W. Hill, being first duly sworn, doth on oath, 
depose and say that, at the city of Chicago, in said county 
and State, on Tuesday, February 1, A. D. 1887, he served 
the within motion, notice and brief upon R.A. Parker, sq. 
attorney for Elon A. Marsh and Minard Le Fever .by de- 
positing true and correct copies of the same in the post 
othce. at said city, securely enelosed in ithh envelope, sealed, 
duly postpaid and directed as follows, to wit: ‘R.A. Parker, 
Esq., attorney at law, Detroit, Michigan,’ which aftiant 
knows to be the proper address of said attorney. 
Ricuarp W. Hitt. 
Subscribed and swoin to before me this Ist day of 
February, A. D. 1887. 
[SEAL. ] Joun L. Ropaers, 
Notary Publie. 


IN THE. 


Supreme Court of the Chnited States. 


To tHe Ocroper Term, A. D. 1887 


ELON A. MARSH AND MINARD LE) 
Fever, Plaintiffs in Error, | 
Us. , 

NICHOLS, SHEPARD AND COMPANY 


(a corporation), Defendant in Error. 


Writ of Error to th Supreme Court of Michigan. 


Motion of James Scott, a party to the record not named in the Writ, to 


amend, ete., and dismiss. 


ELON A. MARSH; MINARD LE FEVER, | 
and James Scott, Appellants, | 
Vea. : - No. 641. 
NICHOLS, SHEPARD AND COMPANY, | 
Appellee. 


Motion to Dismiss. 


BRidcet LtIN Sede at = - 


Gray & Clarkson, Printers, Washington, D.C. 


IN THE 


Supreme Court of the Eluted States, 


To THe Ocroper Term, A. D. 1887. 


ELON A. MARSH AND MINARD LE | 


Fever, Plaintiffs in Error, 


vs. 
NICHOLS, SHEPARD AND COMPANY 


(a corporation), Defendant in Error. 


Writ of Error to the Supreme Court of Michigan. 


Motion of James Scott, a party to the record not named in the Writ, te 


amend, etc., and dismiss, 


ELON A. MARSH, MINARD LE FEVER, ° 
and James Scott, Appellants, 
18 » No. 641. 


Us. 
NICHOLS, SHEPARD AND COMPANY, 
Appellee. 


Motion to Dismiss. 


seth” Lan Beads ant oe 


The gentlemen who oppose these motions are wrong as to 
the chancery practice of their own State. True— 


‘Any complainant or defendant who may think himself 

aggrieved * * * by the decree or final order of a circuit - 
court in chancery in any cause may appeal therefrom to the 
supreme court.’’ (Sec. 6737, Howell's Stat.) 
But the appeal brings up the entire record as a whole with 
all matters, as well those of discretion as otherwise, open fo. 
consideration and review in the appellate court, precisely as 
they were in the court below. The hearing will be the same 
as if the cause had never been heard before. The court will 
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affirm, modify, or reverse, as equity may require, or make such 
order or decree as should have been made by the court below. 
Detroit F. & M. Ins. Co. vs. Renz, 33 Mich., 298. 
Haines vs. Haines, 35 Mich., 143. 
Howell’s Stat., sec. 6741. 


The intituling and recital of the decree of affirmance in 
this record (Transcript, p. 36) indicate the parties, their atti- 
tude to the cause, and their presence in the supreme court of 
Michigan by counsel. The modified decree (Transcript, p. 37) 
has the same intituling, and requires Elon A. Marsh, 
-Minard Le Fever, and James Scott to execute the prescribed 
release. 

All became subject to the jurisdiction in the court below, 
and by the appeal of two defendants the co-defendant and 
complainant were taken to the Supreme Court, with the 
whole record. 

The attitude of a non-appealing co-defendant or co-com- 
plainant is akin to that of the opposite party. He is as 
much a party to the record on the appeal as he was below. 

This being so, he is, within the rule of this court, a neces- 
sary party to a writ of error to the decree of the supreme 
court of that State. Then the writ of error must be amended 
if it is to bring up the case in which it has been filed, so as 
to describe the.case of Nicholas, Shepard & Co. vs Elon A. 
Marsh, Minard Le Fever, and James Scott. 

The gentlemen say ‘‘ we have no objection, however, to 
James Scott being made a party, by amendment to the writ 
of error, if this court should think it necessary.’’ (Brief, 
page 2.) 

This may be done by consent. 

See Deneale v. Stump, 8 Peters, 526, 528. 


The disclaimer did not shield Scott from the decree. He 
has a suit pending to rescind his contract of purchase, but he 
alone could not rescind. The decree is against him, and he 
is a party named in the record from the bill of complaint to 
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the final decree. Is he then a stranger to this record? This 
record is final, unless this court has jurisdiction. Being a 
party to this record, Scott has property in it, is bound by it, 
and when a writ of error from this court is filed in it he has 
the right to intervene and be heard. If this court has juris- 
diction, then he can be heard on the merits ; if this court has 
no jurisdicgion, then what difference does it make whether 
Scott, the co-plaintiff in error, or Nichols, Shepard & Co., 
the defendant in error, brings up the record for inspection ? 
The difficulty with the position of the gentlemen ou the 
main question involved, viz: Does the record disclose a fed- 
eral question ? is this: They assume that they presented the 
defense of prior action pending, and that such a defense, be- 
cause the prior action was brought in the Federal court, 
raised a federal question. We do not wnderstand that, even 
if the question of license had been raised and were pend- 
ing as a defense to an infringement suit, the pendency of 
the infringement suit would preclude the jurisdiction of a 
court of equity in settling the terms, effect, and scope of the 
license. Had a decree been rendered at Detroit finding 
Nichols, Shepard & Co. an infringer, then the prior adjudi- 
cation might have precluded that corporation from avoiding 
the same by any subsequent action to establish a license. 
But the decree there was against the plaintiffs. The cause 
had been dismissed for the reasons stated in the published 

opinion of the learned district judge. 

See Marsh et al. v. Nichols, Shepard & Co., 24 Offi- 

cial Gazette, 901 (August 28, 1883). 


Did the appeal (No, 641) in the cause in which this 
opinion was rendered, taken after the filing of the bill at 
Marshall (Transcript, pp. 27, 28), do away in that litiga- 
tion with the adjudication which existed when that bill was 
filed? It seems to us that the boot is on the other leg, and 
that by their supplemental answer (Transcript, pp. 27, 28), 
our co-defendants show that they were estopped by an ad- 
judication of the Federal court that they had no patent 
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from doing the very things complained of when Nichols, 
Shepard & Co. filed their bill at Marshall. The chancellor 
there regarded their allegations of subsequent appeal and 
subsequent action, etc., as matters of aggravation. Judge 
Hooker says: ‘They openly assert their intention by their 
suits and by the defense set up in this suit, all of which tend 
to the injury of complainant’s business to that degree that 
warrants intervention by equity’’ (Transcrift, p. 30). 
Warmed into life by the aid of Nichols, Shepard & Co., in 
consideration of the license, they boldly plead by supple- 
mental answer that they are violating it, and defiantly urge 
that the suits in the Federal courts are pending, and hence 
the question of license is for those courts alone, and must be 
litigated there, or not at all. This position is clearly unten- 
able. Then, too, they had admitted this license to us, their 
co-defendant. 
(See answer of James Scott, Transcript, p. 11). 


Confounded by the disclosure of the license, hitherto con- 
cealed from him, and dazed by the discovery of the invalidity 
of the patent, No. 236052, after so much litigation with 


Nichols, Shepard & Co., could Scott honestly do less than 
elect to rescind and sia his hands of the whole matter? 


His answer shows that he promptly acted the moment he got 
independent advice. He filed his bill in equity at Chicago. 
He needs the benefit of the final adjudication at Lansing and 
Marshall. Js he to be deemed a stranger to these appeals 
and this writ of error? Must he await the convenience of 
Nichols, Shepard & Co., or the action of his co-defendants, 
who still deny the license and insist upon the validity of their 
unsigned patent? In acquainting this court with the pro- 
ceedings at Lansing and Marshall he is but performing his 
duty, and awaits the action of this court with confidence. 
The license was not set up, and if it had been set up asa 

defense could not have been passed upon by the circuit court 
for the eastern district of Michigan. 

24 Official Gazette, 901 (August 28, 1883). 

(See also ‘‘ Exhibit 18.’’) 


¥ 
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This is the opinion of Judge Brown in No. 641. 

The controversy in No. 641 is limited by this opinion to 
the question as to whether the plaintiffs below had a patent 
when they brought suit. This was the adjudication (24 O. 
(i., supra) that they had not, hence their prior action pend- 
ing haa failed when the case was brought in the State court 
to establish the license. Therefore the supreme court of 
Michigan disposed of the defense. (See Transcript, p. 3.) 

The injunction does not reach this court, nor this appeal 
in No. 641; it reaches the parties. And by means of this 
motion and the filing of the record here, the estoppel of 
record involved in the decision of the State courts, and the 
release there ordered, are made known to this court. This 
court, seeing that the cause of action no longer exists, it 
seems to us, must dismiss the appeal, even if Scott were a 
stranger. 


Lord vs. Veazie, 8 How., 251. 


The transcript which we have filed in support of our motion 
in No. 641, and ask to docket and file with the writ of error, 
must, we believe, be regarded as containing the evidence of 
a final adjudication , between these parties which renders 
further litigation here, as tendered by the writ of error or 
pending on the appeal No. 641 and the cross-appeal No. 
671, unnecessary and profitless. 

We therefore insist upon our motions respectively. 

We here represent an old man nearly eighty years of age, 
who confided in the inventive genius and integrity of the 
young and skilled mechanic to be sadly disappointed, and 
who purchased and paid for an undivided one-third interest 
in this unfortunate patent with nearly all the money laid 
by to sustain himself in his declining years, when second 
childhood precludes him from active life. This is our excuse 
for the length of our reply. This is why we come in here, and 
we only regret that we could not in more glowing language 
and effectively present his present predicament in answer to 


: 
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the suggestion of counsel that James Scott is a stranger to 
the record which we bring up here for him. 
All which is respectfully submitted. 


KDWARD J. HILL, 
Attorney for James Scott. 


‘*Exurpitr 18.” 


As this exhibit has been printed, and is substantially all 


of the record of No. 641 necessary to the consideration of 
these motions, we do not object to its being made a part of 


the TRANSCKIPT OF THE RECORD from the Michigan courts which 
we have brought up in either case. 
EDWARD J. HILL, 
Attorney for James Scott. 
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Supreme Court of the United States. 


a ee 
Eton A. MARSH, 
MINARD LEFEVER, and 
JAMES Scort, 
Appellants, ‘ 
DS. 
NIcnoLs, SHEPHARD, & CoMPANY, 
Appellees. | 
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Appeal from the Circuit Court of the United States 

Jor the Eastern District of Michigan, Sitting in 

nquity. 

And now comes the said defendant, and moves the 
Court that said appeal be dismissed for the following 
reasons : 

1. Becanse ail the parties, complainants in the 
cause, as heard in the Circuit Court, did not join in 
claiming or taking said appeal, or in giving the securi- 
ty, necessary on appeal, and nothing amounting toa 
severance for an appeal is shown. 

2. ‘ Because James Scott, one of the complainants 
against whom a decree was rendered, did not join in 
taking said appeal, nor in giving the bond necessary 
to perfect said appeal, and no severance for an appeal 


appears. 
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8. Because, the names of the parties who applied 
for an order allowing an appeal, are not mentioned in 
the order, either in the entitling or in the body of it. 

4 Because, the bond on appeal was made by only 
two of the parties, against whom the decree was 
rendered. 

5. Because, the bond, as given, does not conform 
to the requirements of the statute, in that, it does not 
provide for the performance of any condidion, in case 
of a failure to make their plea good. 

C. F. Burton, 
Solicitor for Defendant. 


Sir: On the argument of this motion, reference 
will be made tothe record of said cause, as returned to 
this Court, by the Clerk of the Cireuit Court of the 
United States, for the Eastern District of Michigan, 
and especial reference will be made to and reliance had 
upon that part of said record, certified copies of which 
are attached to, and filed with said motion, and with 
copies of which you are herewith served. Reference 
will also be made to, and relianee had upon the affida- 
vit of James Scott, attached to and filed with said mo- 
tion, and with a copy of which you are herewith 


served. 
C. F. Burton, 


Solicitor for Def’r. 
To R. A. PARKER, Esq@., | 
Solicitor for Complainants and Appellants. 


CERTIFIED COPY OF RECORD ATTACHED TO AFFIDAVIT. 


CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF MICH- 
IGAN: In Eequriry. 


ELon A. MARSH, 
MINARD LEFEVER, and 
JAMES Scorv, 
Compl’ts and Appellants, 
OS. i 
NICHOLS, SHEPHARD & Co., 
a Corporation, 


Defvt and Appellee. | 


To the Honorable, the Supreme Court of the 
United States : 

The appeal of Elon A. Marsh, Minard Lefever and 
James Scott, the above named complainants and appel- 
tants, respectfully showeth that, on the 9th day of 
June, A. D. 1881, the above named complainants, filed 
their bill of complaint in the said Circuit Coart of the 
United States, for the Eastern District of Michigan, in 
equity against the said defendant,alleging that the said 
complainants were the owners ofa certain Letters Patent 
of the United States, for a certain invention, and that 
said defendunt was unlawfully infringing the same, 
and, among other things, praying for an account, to 
which said bill, the said defendant filed its answer, 
and complainants replied thereto; whereapon, such 
proofs were taken, and proceedings had in said cause, 
that on the 16th day of April, A. D. 1883, a final de- 
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eree was made and pronounced thereon by the said 
Circuit Court, wherein it was in substance adjudged and 
decreed that the said complainants’ bill be dismissed 
for-want of equity, without costs. 


Wherefore, these appellants appeal from the whole 
of said decree of said Circuit Court to the Supreme 
Court of the United States, and they respectfully pray 
that the decree of the said Cireuit Court and the plead- 
ings, proofs, record and proceedings in said cause may 
be sent to the Supreme Court of the United States with- 
out delay, and that the said Supreme Court will pro- 
ceed to hear the suid cause anew, and that the said de- 
cree of the Circuit Court, and every part thereof, may 
be reversed, and a decree made therein sustaining the 
complainants’ said bill with costs, and that such other 
and further decree may be made as to the Supreme 
Yourt shall seem just. 
Signed. ELon A. MARsuH, 
MINARD LEFEVER, 
JAMES Scorr. 
By R. A. PARKER, 

R. A. PARKER, Solicitor, &c. 

Solicitor and of Counsel 

For Complainants and Appellants. 

Endorsed : — 2753. Circuit Court of the United 
States for the Eastern District of Michigan. In equity. 
Elon A. Marsh vs. Nichols, Shephard & Co., deft. 
Appeal of complainants filed Feby. 26, 1885. Walter 
S. Harsha, clerk. . 


ORDER ALLOWING COMPLAINANTS CLAIM OF APPEAL. 

At a session of the Cirenit Court of the United 
States for the Eastern District of Michigan, continued 
and held pursuant toadjournment at the district court 
room in the city of Detroit, on Thursday, the twenty- 
sixth day of February, in the year one thousand eight 
hundred and eighty five. 

Present the Honorable Henry B. Brown, District 
Judge. 


ee ae i 


hee A. asain ray Ay 
v8. In Equity. 
Nic wana, SHEPHARD & CoMPANY. a 


Now omsiee said plaintiffs, by R. A. Parker, 
their solicitor, and filea claim of appeal to the Supreme 
Court of the United States from the decree of this 
Court heretofore entered; which claim of appeal is 
hereby allowed. 


THE UNITED STATES OF AMERICA. 
To NicnoLs, SUEPHARD & Co.—a corporation— 

Greeting: 

You are hereby cited and admonished to be and 
appear at a Supreme Court of the United States, to be 
holden at Washington on the second Monday of 
October next, pursuant to a claim of appeal filed in the 
Clerk’s office of the Circuit Court of the United States 
for the Eastern District of Michigan, in equity, in a 
cause wherein Elon A. Marsh, Minard Lefever and 
James Scott, are complainants and appellants, and 
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you are defendant and appellee to show canse, if any 
there be, why the decree rendered against the said 
eomplainant as in the said appeal mentioned, should 
not be corrected, and reversed, and why speedy Justice 
should not be done to the parties in that behalf. 

Witness, the Honorable Morrison R. Waite, Chief 
Justice of the United States this 26th day of February, 
in the year of our Lord one thousand eight hnndred 
and eighty-five. 

Henry BL. Brown. 
R. A. PARKER, 

Solr. for Complt. and Appts. 

EASTERN DISTRICT OF MICHIGAN,—SS. 

On this 21st day of March, in the year of our Lord 
one thousand eight hundred and eighty-five, personally 
appeared R. A. Parker, before me, the subscriber, « 
circuit court commissioner of the United States for the 
Eastern District of Michigan, and makes oath that he 
delivered a true copy of the within citation to Alfred 
Russel, personally, at his office on the 26th day of 
February, A. D. 1885. . 

R. A. PARKER. 

Sworn to and subscribed the 21st day of March, 
A. D. 1885, 

D. J. DAVISON, 

Commr. Circuit Ct. U. 8. East. Dist. Mich. 

Endorsed—2753, Elon A. Marsh ef al vs. Nichols. 
Shephard & Co. Citation on appeal to Supreme Court, 
Filed March 21, 1885. 

WALTER 8S. Harsua, Clerk. 


COMPLAINANT'S BOND ON APPEAL. 

Know all men by these presents that we, Elon A. 
Marsh, Minard Lefever and Walter E. Campbell, 
surety, are held’and firmly bound anto Nichols, 
Shephard & Co., in the fall sum of two hundred and 
fifty (250) dollars, to be paid to the said Nichols, 
Shephard & Co., its certian attorney, executors, 
administiators or assigns; to which payment well and 
truly to be made we bind ourselves, our heirs, ex- 
ecutors vend administraters, jointly and severally, by 
these presents, seals with ont seals and dated this 
fifteenth day of April, in the years of our Lord, one 
thousand eight handred and eighty five. 


W hereas, lately, at a session of the Circuit Court 
of the United States for the Eastern District of Mich- 
igan, in a suit in equity, depending in said Court, be- 
tween Elon A. Marsh, Minard Lefever and James 
Scott, complainants, and Nichols, Shephard & Co., de. 
fendant, a final decree was rendered against the said 
Elon A. Marsh, Minard Lefeverand James Scott, com- 
plainants, and the said complainants having obtained 
an allowance of an appeal in said court to reverse the 
decree in the aforesaid suit, and a citation directed to 
the said defendant, citing and admonishing it to be 
and appear at a Supreme Court of the United States, 
to be holden at Washington, the second Monday of 
October, next ; now, the condition of the above obliga- 
tion is such that if the said complainants shall prose- 
cute their appeal to effect, and answer all damages 
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and costs, then the above obligation to be void ; else to 
remain in full force and virtue. 


MINARD LEFEVER. [ L.- 8. ] 
Eton A. MARSH. [ L. 8. ] 


WaLTerR E. CAMPBELL [ L S. ] 

Seuled and delivered in presence of oo 

R. A. PARKER. 

Approved by 

Henry B. Brown. 

Endorsed ; 2753. U. 8S. Cirenit Court, East. Dist. 
of Mich., in Equity. Elon A. Marsh e¢ al. vs. Nich- 
ols, Shephard & Co. 

Compl’ts bond on appeal. 

Filed April 15, 1885. Walter S. Harsha, Clerk. 


THE UNITED STATES OF AMERICA. 

The Cirenit Court of the United States for the 
Eastern District of Michigan. 

I, WalterS. Harsha, Clerk of the Cirenit Court of 
the United States for the Eastern District of Michigan, 
do hereby certify that the above and foregoing isa true 
copy of all papers filed and proceedings taken by com- 
plainants in the matter of Elon A. Marsh, et a/ against 
Nichols, Shephard & Co , since the granting of the final 
decree in said cause, and up to this date; that I have 
compared the same with the original papers filed and 
orders made, and it isa true and correet transcript 
therefrom and of the whole thereof. 

In testimony whereof I hive hereunto set my hand 
and affixed the seal of said court at Detroit, in snid Dis- 
trict, thistenth day of September, in the year one thou- 
sand eight hundred and eighty five, and of the inde- 
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pendence of the United States of America, the one 
hundred and tenth. 
[SEAL. | WaAtTerR 8S. Harsma, 
Clerk. 


EXHIRIT ‘*A’* TO AFFIDAVIT OF JAMES SCOTT. 
Detroit, Mich., Oct. 18th, 1883. 
JAMES Scort, Esq., 
Battle Creek, Mich. 

Dear Sir :—I duly received yours with Mr. Brown’s 
letter a day or two ago, and am.very sorry to learn 
that there has arisen any differences between you and 
Marsh and Lefever. 

As I now understand it you don’t desire to retain 
me longer. Of course this you havea perfect right to 
do. There is one thing. however, I must refer to. Mr. 
Brown made you say that my action against N.S. & 
Co., now pending here, was wholly unauthorized by 
you. That thisis not true, you well know, and I must 
think Mr. Brown is mistaken. 

I herewith send statement of account against 
Marsh, Lefever & Co., and trust that you will remit 
the balance due at once. Of course you have your 
claim against Marsh & Lefever for their share, but I 
could collect it all of vou if necessary, and I do not 
see any reason for releasing you from my claims. As 
[am discharged, so to Speak, and as new relations are 
to be made, I must insist on immediate payment of the 
old balance to date of notification of discharge. 

As to the pending case, [ see no way, but to let it 
go on and charge all expenses to Marsh & Lefever, 
they to take the benefits of termination, you to have a 
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eluim on these henefits for your share of money paid 
out on it. The bill cannot be amended nor can a dis- 
elaimer be filed. 

I hope to receive an immediate reply (with remit- 
tance) so that [may understand precisely where I stand 
in the matter. 

Yours Very Truly, 
R. A. PARKER. 


SUPREME COURT OF THE UNITED STATES. 


LS: Sd ole 
Eton A. MARSH, 
MINARD LEFEVER, and 
JAMES ScorTt, 
Appellants, ‘ 
os. | 
NICHOLS, SHEPHARD, & CoMPANY, 


Appellees. 


Appeal from the Circuit Court of the United States 
for the Eastern District of Michigan. In equity. 


State and Eastern District of Michigan, | 
County of Calhoun, \ 


SS. 

James Scoti, being duly sworn, deposes and says : 

1 was one of the complainants in the cause brought 
in the Circuit Court of the United States for the 
Eastern District of Michigan, and joined with Elon A. 
Marsh, and Minard Lefever, in instituting said suit; we 
employed R. A. Parker, Esq., us our solicitor, and the 
bill was filed to procure an injunction restraining the 
defendant from infringing. rights that we supposed to 
be secured to us by letters patent of the United States, 
for an invention. | 
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After testimony and hearing, a decree was made 
by said Court dismissing the Bill of Complaint. This 
decree was entered on the 16th day of April, A. D. 
1883. 

Thereafter, about the 26th day of September, 1883, 
I instituted proceedings in the Superior Court of Cook 
County, Illinois, against Elon A. Marsh, and Minard 
Lefever, who had been co-complainants with me in the 
cause brought in the Cirenit Court of the United States, 
to procure a recision of the purchase by which I be- 
came interested in the invention abont which the con- 
troversy arose, and to prosecute this latter cause, in 
Cook County, | employed attorneys and solicitors in 
Battle Creek where I reside, and in Chicago, where the 
suit for recision was commenced, and immediately 
after commencing the suit for-recision, | caused my 
attorneys in Battle Creek to write to Mr. R. A. Parker, 
and I myself wrote to him, directing him to act no 
longer in my behalf, as solicitor in the cause which 
has been begun in the Cirenit Court of the United 
States from which this appeal is taken, and in another 
cause, begun in the same Court and pertaining to the 
same matter. Stating to him that differences had arisen 
between myself and Marsb and Lefever. 

On or about the 19:h of October, 1883, [ received 
a letter from said R. A. Parker, .cknowledging the re- 
ceipt of my communication to him and enclosing his 
bill against me in connection with said Marsh and 
Lefever for services up to that time. 

Since the sending of the said leiter, in the month 
of October, 1883, | have not employed said R. A. Par- 
ker, or 1p any way authorized him to act for me either 
in the court below or in this court, aad did not employ 
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him or authorize him to act for me, or use my namein 
taking or perfecting an appeal to this court. 

I did not desire to join in an appeal from the de- 
cree of the court below, and never consented to any- 
one that my name might be used in taking or perfecting 
such an appeal. I have examined the certified copy of 
the claim of appeal attached to this affidavit. I never saw 
the original, and had no knowledge that it was filed 
until I saw the said certified copy, and have no knowl- 
edge of the fact now except as I have learned it from 
the certifieate appended to said copy. I did not sign 
the original and did not authorize R. A. Parker or 
any other person to sign it either in my name or on 
mV behalf, 

No application was ever made to me to join with 
the otner parties in asking for or obtaining an appeal, 
and no papers were ever served on me for severance, 
between myself and the other parties, to enable an ap- 
peal to be taken by them alone without my joining. 

I have never signed or authorized any person to 
sign any bond for an appeal, and have no knowledge 
of such bonds being signed, except as 1 am informed 
by the certified copy attached to this affidavit which 
has been shown me. 

The action brought by me in the Superior Court 
of Covk County, charged as one of the grounds of my 
claim for recision, the nullity of the patent upon 
which this action was founded, and hus reached an 
interlocutory decree based upon such nullity, but final 
decree has been stayed upon the motion of Elon A. 
Marsh and Minard Lefever, to awnit the even: of the 
appeal in this Court. 
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I have no copy of the letter sent by me to Mr. 
Parker in October, 1883, to which I have referred ; but 
the substance was substantially as I have given it, 
[ append hereto, the original of the reply received by 
me, marking the same as “‘Exhibit A.”’ 

JAMES Soort. 


Subscribed and sworn to before me at Battle Creek, 
in the County of Calhoun, in the Eastern District of 
Michigan, this 15th day of September, A. D. 1885. 

Myon H. Joy, 
Commissioner of the Circuit Court 
Of the United States for the 
Eastern District of Michigan. 
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POINTS IN SUPPORT OF MOTION TO DISMISS APPEAL. 

The suit was brought by three complainants, who 
were jointly interested in an invention, and what they 
asserted to be a patent right. 

The decree dismissed the bill. 

From sneh a decree an appeal, if taken, must be 
taken by all the parties, or in case of the refusal of 
either, there must be proceedings instituted which will 
amount to a severance. 

The rule has been enforced in many cases, begin- 
ning with Owings vs. Kincannon, 7 Peters, 378. 

The proper practice is designated in 


Mastersou vs. Herndon, 10 Wallace, 416. 


In the present case an order allowing an appeal 
was made by the Circuit Court on the 26th day Febru- 
ary, 1885. 

The bund was not presented at this time, because 
it was not made until the 15th of the following month. 
No petition to the Cirenit Court was presented at that 
time. There is found in the files, and has been returned 
with the record a petition addressed to the Supreme 
Court and endorsed as filed on the day this order was 
granted, but inasmuch as that petition was to tue Sn- 
preme Court, the action of the Curcuit Court could 
not be founded upon it. 7 

That petition was not signed by any of the parties 
personally but was signed in the names of Elon A. 
Marsh, Minard Lefever and Jumes Scott, by R. A. 
Parker, Solicitor. 

Mr. Parker’s authority to act as solicitor ceased 
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when the final ,decree below was rendered, and he 
would not be authorized to take proceedings for a re- 
view without further instractions. 


Ransom ve. Sutherland, 46 Mich., 490. 
Ex parte Dorr, 3 Howard, 103. 


Such authority he had not obtained, on the con- 
trary he had been particularly instructed by Mr. Scott, 
not to act further for him. 

See Scott's affidavit, and Parker's letter attached 
thereto, as exhibit ** A.”’ 

The petition referred t6, not being a proper one to 
induce the action of the Circuit Judge, the order 
which was entered, must have been founded on some 
application, no memorandum of which is found in the 
record. It could not have heen founded either on the 
petition, or on the bond, filed some three weeks later. 

Now, turning to the allowance of the appeal, we 
find there are no names mentioned in it, except that 
of Elon A. Marsh, either in the title, or in the body. 

The order allowing the appeal is in the same 
indefinite condition, as was the order allowing the ap- 
peal in the case of — 

Uwings vs. Kincannon, 7 Pet., 378. 


Deneale vs. Stump, 8 Pet.. 526. 
Wilson vs. Life & Fire Ins. Co., 12 Pet., 140. 


If. 


James Scott was a party to the suit below, and 
it is necessary that he should join in the appeal, or if 
he refuses so to do, it is necessary to show that proper 
efforts were made to have him join. The only conclu- 
sion that can be drawn from the cases where questions 
have been discussed is, that the right to apply to this 
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court for a review of the decision of an inferior court 
is personal to the party, and the fact that Scott did 
not join in the bond, furnishes very strong proof that 
he was not a moving party to the appeal, particularly 
when the allowance of the appeal itself does not show 
that he was. 
| The citation, (which is no part of the appeal, but 
only notice to us that an appeal bad been taken, 

See language of citation, 

Cohens vs. Virginia, 6 Wheat., 264--411. 

And not always necessary. 

United States vs. Gomez, 1 Wall., 690. 

Brockett vs. Brockett, 2 How., 238. ) 
recites that we are cited to appear in this court in 
a case wherein Marsh, Lefever & Seott, are complain- 
unts and appellees; but in this respect the notice does 
not conform to the allowance and is misleading. 
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The vond which was given does not comply with 
the statute (R. S. Sec. 1000), the condition should be 
in the alternative that appellant will prosecute his 
appeal to effect, that is, secure a reversal (Gay vs. Par- 
part, 101 U. 8., 391), and if they fail to secure a re- 
versal that they will pay all damages and costs. 

This bond which reads, ‘*‘If the complainants shall 
prosecute their appeal to effect, and answerall damages 
and costs, then the above obligation shall be void,’’ 
omit the vital words which give us any security in case 
they fail to make their plea good. 

For the foregoing reasons the appeal should be dis- 
missed. 

: CHARLES F. BURTON, 
Solicitor for Def’t and App’ lt. 


SUPREME COURT OF THE UNITED STATES. 


ELON A. MARSH, 
MINARD LEFEVER, anp a - 
JAMES SCOTT, : ig 8 o 
Complts and Applts,\ np a c le e< ‘2 siti tictiie 
vs VE7a4 
NICHOLS, SHEPHERD & CO. 
Deft and Appellee. 
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BRIEF ON MOTION TO DISMISS APPEAL. 


By RK. A. Parker, 
Solicitor for Appellants. : 


<< 424, Dt fetter Sta 
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Chis motion appears to be made by one of the auppe lants, 


Scott, to dismiss this appeal, which was taken by all of them. 

It is based upon the theory that the matter in controversy 
has not only been settled by the decision of the Supreme 
Court of the State of Michigan, on appeal by Marsh and 
Lefever from the Cireuit Court for the county of Calhoun 
in chancery, but that, as the result of that case, the com- 
plainants have been perpetually enjoined and restrained 
from making any further claims against the defendant for 
the manufacture, sale and use of said invention, and that 
* the furth ;/" prosecution of this appeal would be in direct 
violation of the orde i's and decrees of the Court of Equity, 
of compe te ni and CPCLUSL jurisdiction ever by th the parties 
and thee subject matter involved mn said orde is and decrees.” 


(See motion. page 2. 
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The motion thus admits that the final decree of the 
Supreme Court of the State of Michigan conflicts with the 
prosecution of the appeal in this cause, and this is supported 
in the brief of Mr. Hill. 


[t also appears from the motion that the action resulting | 


in such decree forbidding the prosecution of the appeal, 
was taken subsequently to the obtainment of the jurisdiction 
of the United States Cireuit Court below and of this Court, 
hence, this Court is asked to dismiss an appeal because the 
State court has, in an action subsequently commenced, 
undertaken to restrain its prosecution. 
As a general principle this cannot be done, and the State 

court is without jurisdiction to do so. 

Embry vs. Palmer, 107 U. S8., 3. 

Freeman vs. Howe, 24 How., 450. 

Peck vs. Jenness, 7 How.,. 624. 


And in case it should attempt to do this, a writ of error 
to the Supreme Court of the United States would lie. 


Freeman vs. Howe, 24 How., 450. 
Embry vs. Palmer, 107 U. 8., 3. 


In reply to the position taken in the motion and brief we 
say: 

First—That the order and decrees of the State court have 
been superceded by a writ of error taken to this Court, as 
will appear by certified copies tiled herewith. 

Second—That said writ of error has been taken because, 
among other things, of the conflict of jurisdiction between 
the State and Federal court, hence, we submit that appel- 
lants are not bound by the decrees of the State court pend- 
ing the disposition of the same in this court, either to com- 
ply with those decrees or “to bow” thereto, or to refrain 
from prosecuting their appeal in this court. 

But it is urged that such writ of error is fatally defective 


because Seott is not a party thereto. 


The pleadings, orders and decrees filed with the motion 
show : 

First—That while Seott was made a defendant with 
Marsh and Lefever in the bill filed in the State court by 
the defendant herein, he answered severa//y from Marsh 
and Lefever, and to the effeet that he disclaimed all interest 
whatsoever in the letters patent m question, or the device or 
invention mentioned therein. or any inte rest asa partner, 
joint OWMRe?, OF otherwise mith Marsh and Lefever. 

Second—That he aequiesced in the decision of the Cireuit 
Court of Calhoun, from which Marsh and Lefever alone 
appealed to the Supreme Court of the State of Michigan, 
and were tlie only parties subject to its decrees on appeal, 
whereby a proceeding equivalent to a severance was had, as 
Marsh and Lefever, on the affirmance of the Supreme Court, 
were the only parties capable of taking a writ of error to 
this court, as such writ of error could only be taken from a 
Jindal decision from a court of last resort; henee, the cases 
cited by Mr. Hill do not apply, nor does he state the truth 
in asserting (brief, p. 6) that Scott bows to the decree of 
the Supreme Court. 

We have not desired to go into the merits further than 
was necessary to show that as the matter now stands this 
motion should be overruled. It appears prima facie that 
the State court has attempted to restrain the prosecution of 
this appeal by usurping jurisdiction over questions which 
are involved herein, whereby a federal question was raised 
and decided; that a writ of error has been taken therefrom 
on a petition setting forth, in connection with the record, 
this conflict of jurisdiction ; henee the deerees of that eourt 
are not binding, either as an assumed settlement of the con- 
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troversy, oF to restrain the prosecution of this appeal. 
[t is noticeable that the defi ndant does not ask to have 
the appeal dismissed; it only comes from an appellant 


through il foreign attorney, the appellant himself having, 
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heretofore, after the appeal was taken, disclaimed any 
interest in the matter. 

As representing Marsh and Lefever in this matter, we 
would have no objection to Scott’s being allowed to dismiss 
his appeal if he wishes, provided the same can be done 
without prejudicing in any manner the rights of the other 
two appellants, and on proper terms; otherwise we must 
object. 

We eall attention. in this connection, to a motion hereto- 
fore made by the defendant to dismiss this writ, and to the 
affidavit of Mr. Parker printed and attached to his brief 
therein, regarding his authority to appear for Seott, in 
answer to Seott’s attidavit as to want of authority filed 
herein. 

We file and print with this brief certified copies of the 
petition for writ of error and allowance, bond, approval, 
citation, acceptance of service, writ of error in the case of 
klon A. Marsh and Minard Lefeve i’. plaintiffs in error, Vs. 
Nichols, Shepherd & Co., defendants in error, and also eall 
attention to the motion of said Scott and briefs therein in 
regard to its dismissal. We also file and print a certified 
copy of Exhibit ** 18” in that case, showing that the pro- 
ceedings in the Federal court and this appeal were put in 
evidence in the State court and insisted upon as a defense 
therein. 

We respectfully submit the motion should be dismissed. 
R. A. PARKER, 

Solicitor for Appellants, 
Cae ew 
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To the Honorable Stanley Matthews, a Justice of the Supreme Court of 
the United States : 

And now comes Elon A. Marsh and Minard LeFever, by 
R. A. Marsh, their solicitor and attorney, and complains 
that in the record and proceedings and also in the rendition 
of a decree in a suit between Nichols, Shepherd & Co., a 
corporation, complainant, and Elon A. Marsh and Minard 
LeFever, defendants, in the Supreme Court of the State of 
Michigan, being the highest court of law and equity of said 
State in whieh a decision could be rendered in said suit, 
and in which a tinal deeree was rendered against them on 
the 2ist day of July, 1886, in said suit, wherein it appears 
there was drawn into question an authority exereised by 
defendants under the constitution and laws of the United 
States, and also it appears that such authority so exereised 
by defendants was denied. : 

[In this :— 

That it appears therein that the exclusive jurisdiction 
of the Supreme Court of the United States on the appeal 
ot these defendants over the same question and the same 
parties were drawn in question and was denied. 

2d. That full faith and credit, at the request of these 
defendants, was not Jt ve n to th proceedings, record and 
appeal appearing in the Cireuit Court of the United States 
for the Eastern District of Michigan, concerning the same 
issue and between the same parties. 

jd. That the right and authority under the constitution 
und laws of the United States of the said defendants to 
prosecute their said appeal from the said Cirenit Court of 
the United States, was drawn in question and denied. 

4th. That the right and authority under the constitution 
and laws of the United States authorizing the issue of let- 


ters patent to inventors, and especially the right and author- 
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ity exercised by said defendants under letters patent No. 
236,052, issued in pursuance of said laws, was drawn in 
question and denied. 

All of which appears in the record and proceedings of 
said suit, and that manifest error hath happened to the said 
Elon A. Marsh and Minard Lek ever. 

Wherefore, they pray for the allowance of a writ of error 
and such other process as may cause‘the same to be cor- 
rected by the Supreme Court of the United States; and it 
appearing that the said Supreme Court of the State of 
Michigan, having remanded tle cause and transmitted the 
said record to the Cireuit Court for the county of Calhoun 
without retaining a copy thereof, they further pray that 
such writ of error may be directed to the circuit judge of 
said Cirenit Court for the county of Calhoun. 

R. A. PARKER, 
Attorney and Solicitor. 


Allowed. 
STANLEY MATTHEWS, 


Associate Justice of the Supreme Court of the United States. — 
October 13, 1886. 


Filing: 5-162 to 360. Elon A. Marsh, Minard LeFever, 
plaintiffs in error, vs. Nichols, Shepherd & Co., defendant 
in error. 

Allowance of writ of error to Supreme Court of the 
United States. Filed October 25, 1886. 

LEONIDAS H. BROCKWAY, 


Register in Chancery. 


~) 


SUPREME Covurt or THE Untrep STares. 


' . , “a 
NICHOLS, SHEPHERD & CO., | 
omplainant, 

Vs. 


ELON MARSH anp 


MINARD LEFEVER, 
Defendants. 


Know all wien by these pre sents, That we, Elon | 3 Marsh, 
Minard LeFever, principals, and sureties, of 
Battle Creek, Michigan, are held and firmly bound unto 
Nichols, Shepherd & Co., of the same place, in the sum of 
five hundred ($500) dollars, their assigns or representatives. 

To which payment well and truly to be made we bind 
ourselves and each of us jointly and severally and our and 
each of our heirs, executors and administrators, firmly by 
these presents, 

Sealed with our seals, dated this day of L886. 

Whereas, The above named Minard LeFever and Elon 
A. Marsh hath prosecuted a writ of error in the Supreme 
Court of the L'nited. States to reverse the judgment ren- 
dered in the above entitled action by the Supreme Court of 
the State of Michigan, now therefore, the condition of the 
obligation is such that if the above named Elon A. Marsh 
and Minard LeFever shall prosecute their said writ of error 
to effect, and answer all costs and damages, if they shall 
fail to make good their plea, then this obligation shall be 


void. otherwise to remain in full foree and virtue. 


ELON A. MARSH. [SEAL. | 
MINARD LEFEVER. [SEAL. | 
GEORGE W. MARSH. [SEAL. | 


ALBANUS M. PHILLIPS. [sgEAL.]} 
Sealed and delivered in the 
presence of 
Myron H. Joy. 
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UNITED STATES OF AMERICA, } 
. Ss. 

EASTERN DistrRICT OF MICHIGAN. \ 

George W. Marsh and Albanus H. Phillips, being duly 
sworn, depose and say, and each for himself says, that he is 
worth the sum of $500 over and above all his just debts 
and liabilities. 

MYRON H. JOY, 
United States Commissioner Eastern District of Michigan. 


Sworn to before me this 
14th day of September, 1886. 


[ approve of the above bond and a sufficiency of the 
sureties thereto, dated September 14th, 1886. 
MYRON H. JOY, 
United States Commissioner Hastern District of Michigan. 
Approved October 13, 1886. 
STANLEY MATTHEWS, 


Associate Justice. 


Filing: 5-192 to 360. Bond. Minard LeFever and 
others to Nichols, Shepherd & Co., on writ of error to 
Supreme Court of United States. Filed October 25, 1886. 


LEONIDAS H. BROCKWAY, 
Register in Chancery. 


THE UNITED STATES OF AMERICA. 
To Nichols, Shepherd & Co., a corporation, Greeting: 

You are hereby cited and admonished to be and appear 
at the Supreme Court of the United States, to be holden at 
Washington, on the second Monday of October next, pur- 
suant to a writ of error filed in the clerk’s office of the 
Cirenit Court of the county of Calhoun, State of 
Michigan, wherein Elon A. Marsh and Minard LeFever are 
plaintiffs in error and you,are defendant in error, to show 
cause, if any there be, why the decree rendered against 
said plaintiff in error as in the said writ of error mentioned, 
should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness, The Honorable Stanley Matthews, Associate 
Justice.of the Supreme Court of the United States, this 
15th day of October, in the year of our Lord one thousand 
eight hundred and eighty-six. 

STANLEY MATTHEWS, 
Associate Justice. 


, 


The within citation was served on me this 23d day of 


Oetober. LSS6. 
CHARLES F. BURTON, 


Solicitor and of Counsel for Nichols, Shepherd & Co. 


Filing: Supreme Court of the United States. Elon A, 
Marsh and Minard. LeFever, plaintiffs in error, vs. Nichols. 
Shepherd & Co., defendant in error, Citation and proof 
of service. Filed October 25, 1886. 

LEONIDAS H. BROCKWAY, 
Register in Chancery. 


) 
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UNITED STATES OF AMERICA—-ss, 
THE PRESIDENT OF THE UNITED STATES OF AMERICA. 

To the Honorable the Judge of the Circuit Court for the county of Calhoun, 
State of Michigan, being possessed of the record and proceedings upon 
a remitlitur from the Supreme Court of the State of Michigan, Greeting : 

Because in the record and proceedings, as also in the ren- 
dition of the judgment of a plea which is in the said Cir- 
euit Court before you, on remittitur from said Supreme 
Court, that being the highest court of law or equity of the 
said State in which a decision could be had in the said suit 
between WVichols, Shepherd & Co., complainant, and £'lon 
A. Marsh and Minard Le Fever, defendants, wherein was 
drawn in question the validity of a treaty or statute of, or 
an authority exercised under, the United States, and the 
decision was against their validity, or wherein was drawn in 
question the validity of a statute of, or an authority exer- 
eised under, said State, on the ground of their being 
repugnant to the constitution, treaties or laws of the United 
States, and the decision was in favor of such their validity ; 
or wherein was drawn in question the construction of a 
clause of the constitution or of a treaty, or statute of, or 
commission held under the United States, and the decision 
was against the title, right, privilege or.exemption specially 
set up or claimed under such clause of the constitution, 
treaty, statute or commission, a manifest error hath hap- 
pened to the great damage of the said defendants, as by 
their complaint appears. 

We being willing that the error, if any hath been, should 
be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judg- 
ment be therein given, that then under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, 


with all the things concerning the same, to the Supreme 
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Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday 
of October next, m the said Supreme Court, to be then and 
there held, that the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be 
done therein to correct that error, what of right and ac- 
cording to the laws and customs of the United States should 
he done. 

Witness, The Honorable Morrison R. Waite, Chief Jus- 
tice of the said Supreme Court, the thirteenth day of 
October, in the year of ‘our Lord one thousand eight hun- 
dred and eighty-six. i 

JAMES H. McKENNA, 


Clerk of the Supreme Court of the United States. 


Allowed by 
STANLEY MATTHEWS, 


Associate Justice. 


Filing: 5-162 to 360. Elon A. Marsh and Minard Le- 
Fever, plaintiffs in error, vs. Nichols, Shepherd & Co., 
defendant in error. Writ of error to the Supreme Court of 
the United States. Filed Oetober 25, 1886. 

LEONIDAS H. BROCKWAY, 


Register in Chancery. 


STATE OF MICHIGAN. 
Tue Crrevuir CouRT FOR THE COUNTY OF CALHOUN. \ 

I, Leonidas Hl. Brockway, clerk of the Cireuit Court of 
the above county, do hereby certify that the annexed paper 
writings that | have attached together, to wit: The copies 
of the allowance of the writ of error, the bond, the citation 
and proof of service, and the writ of error to the Supreme 
Court of the United States, have been compared by me, and 
[ find them to be correct copies of the whole of the said 
originals, on file in the cause of Wichols, Shepherd & Co. 
vs. Elon A. Marsh et al., in this oftice. 

In Witness Whereof, I have hereunto set my hand and 
affixed the seal of said county and court at the city of 
Marshall, this 7th day of February, A. D. 1887. 


; LEONIDAS H. BROCKWAY, 
Clerk of the Circuit Court and Register in Chancery. 


Supreme Court of the Elnited States, 


Eton A. Mars, 
Minarp La Fever, and 
JAMES: Scorr. 
Appellants. 
Vs, 
NICHOLS, SHEPARD & Co., 
Appellees. 


REJOINDER TO DEFENDANT'S BRIEF. 


Scort’s ASSIGNMENT. 


A true copy of such assignment was returned by the clerk 
of the court below. under his certificate, viz: 

“That the above and foregoing is a true copy of a// 
* papers jiled and proceedings had and entered in said 
‘cause, as appears of record in my office; that I have com- 
+6 pared the same with the original papers filed and orders 
‘‘entered in said cause, and that it is atrue and correct 
“ transeript therefrom. and of the whole thereof. (Reeord. 

pe ' ) 
* page 22Z5."’) 

No question is made as to the correctness of this return. 

The only point appears to be that as the exhibits have 
been retained by complainant's counsel after presentation to 


the notary, there is no proot that is the same paper. 


We answer :— 

First—I\t corresponds with the description given by the 
notary. 

Second—The endorsement is as described by the notary. 

Third—Ilt is an assignment to Scott recorded in the 
Patent Office, and corresponds with the allegations of the 
pleadings. 

Clearly the presumption would be, in the absence of any 
showing to the contrary, that it is the’ same paper. The 
clerk’s certificate shows it to have been filed and found in 
the records. 

Fourth—No objection was made to it on the hearing of 
the court below. 

It is not sound to say that the court below “never got to 
that question.” The hearing was had on the 10th of Febru. 
ary. The court did not file its decision until the 16th of 
April. The defendant below could not possibly know at 
the hearing in February, what the decision of the court 
would be, and it would be supposed naturally, that it would 
urge al the points on which it relied. 

The cirenit judge says in his opinion “that the only 
“defence relied upon, was that there was no such patent in 
“existence at the time the bill was filed.” (Record, p. 38.) 

The case of Fisher vs. Cockerell, was one at law, in 
which the title to the plaintiff was not made a part of the 
record by either bill of exceptions, nor in any other manner, 
nor by the opinion of the court referring to it. 

Sargeant vs. The Lank of Indiana and England vs. 
Gebhardt were both cases at law, and in which certain 
papers were not brought up as referred to in the bill of 
exceptions. | 

We submit that they are not at all analagous to the bring- 
ing up of the record in equity under the certificate of the 
clerk, and have no force as applied to an equity case and its 
record. 


II. 


[t is alleged that Exhibit “A” was not offered in evidence 
on the hearing of the cause, and that there is no record to 
show that it was ever offered; and it is asserted that it did 
not in fact come into the possession of the court until within 
twenty-six days after the hearing. 

This is pure assumption. 

First—Ilt is not true that there is nothing to show that it 
was ever offered. 

The deposition before Converse shows that it was offered 
there and marked “ Complainants Exhilit A,” without 
objection, but was to be retained by counsel until hearing. 
The motion before his honor, Justice Matthews, was one to 
strike it from the files and the evidence (Reeord, p- 22), 
showing that it had already become a part of the files of the 
court and evidence in the cause, as the motion was not based 
upon any assumption that it was not a part of the files, and 
that, if we ean go into the inquiry (which we may for the 
purposes of this arguimient), it is clear it became a part of 
the files after it had been signed by the Acting Secretary 
of the Interior. 

The motion was not only to strike from the files, but to 
strike from the testimony, “ a certain paper marked Exhibit 
‘A’ by Eugene Converse, notary public.” It was, there- 
fore, a motion to strike from the evidence, based upon 
the fact that it was already in evidénce, and this motion was 
denied by his honor, Justice Matthews. (Reeord, pp. 22 
and 27.) 

The order denying said motion does not bear the con- 
struction attempted to be put upon it. It was simply an 
order, without prejudice to raising the same question on 
the hearing, and that is all that can fairly be inferred from 
it, especially when the motion itself is taken into considera- 
tion, alleging it to be already in evidence. 
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There is not one word to show that the paper did not 
come into possession of the court until twenty-six days after 
the hearing. 7 

On the contrary, the special order returning the original 
paper to this court (Record, p. 42) recites that it is filed in 
evidence in the court below. 

The mere fact, however, whether or not the paper was 
shown to the court on the day of the hearing, or whether 
it, with the stipulation thereto referred to as a second stip- 
ulation, was not filed until twenty-six days after the hearing, 
isn’t of the slightest consequence. They were both before 
the court before he rendered his decision, and were con- 
sidered by him as appears from his opinion. (Record, pp. 
38, 41.) 

! The parties below treated it as in evidence. No objec- 
tion was made to it on that ground, and we submit that 
it is too late to raise it here. : 


[Tl]. 


The position of complainants as to going behind the face 
of the paper is not controverted by the authorities cited by 
the defendant on page 9 of its brief. 

First—In regard to those authorities, in each and every 
case, there was a pleading raising the question. 

Second—lIn each and every case there was the question of 


Sraud involved, and in Bissell vs. Spring Valley Township 


the fact of legal frand was admitted by demurrer. 

They do not at all break the force of complainants’ argu- 
ment, viz.: 

first—The titles from the United States, including let- 
ters patent for invention, are titles by record, analogous to 


those of judgments and decrees of courts. 


Second—That the papers evidencing proceedings.of that 


D 
character import absolute verity, and cannot be inquired 
into collaterally, except in cases of fraud, or what is tanta- 
mount to a fraud, 


[¥, 


We have no quarrel with the position that until the pat- 
ent is completed the patentee is not in a position to compel 
any observance of his rights, for his evidence is lacking, but 
the compulsory observance of his rights depends upon the 
Jinal action of the courts; that final action does not depend 
upon the condition of a man’s evidence at the beginning of 
his action, proving the rights given by some former judg- 
ment or analogous proceeding. 

The power to amend judgments, decrees and proceedings 
by the tribunal exereising judicial functions, of which 
the records are but tlie evidence, involves necessarily the 
right in the party to have those amendments respected, and 
the rights secured by such proceedings respected also, as of 
the date when they should have been evidenced by the rec- 
ords, had those records not been imperfect. 

The cases cited by the defense do not militate against this 
view, unless it is that of Goodman vs. Randall, 44 Conn., 
321, which is founded upon a defect in a title by deed, 
which we have already conclusively shown is not at all anal- 
ogous to a title by record. 


\. 


The position assumed on page 19 that a letters patent is 
analogous to a writ, whereby a court enforces its commands 
or obtains jurisdiction, is very obviously wrong, and would 
seem to hardly need any discussion. There is as much dif- 
ference as there is between a written judgment when used 


6 


as evidence in a collateral case and a writ executing that 
judgment. <A promissory note is as much such a writ as a 
patent. 

A large number of cases from the Supreme Courts of the 
different States are reported. 

In Missouri it was held ihe amendment could not be 
made because the statute expressly forbade the clerk to do 
what he undertook to do. The cases in 4 &. & LB. and 
2 Fairfield were not cases of correction, but were defective 
processes issued from a court of limited and special juris- 
diction, a justice’s court. Yet it was intimated in the lat- 
ter case that courts of record would have the power to 
amend. The New Hampshire case was under the constitu- 
tion of New Hampshire, and that and the case in 3 //awks 
raised no question of amendment. In the case in 87 //- 
nois, the court itself had undertaken to make the correction 


by setting aside the sale under a defective execution and . 


reselling, the re-sale being sustained by the Supreme Court. 


The cases cited in this court are all jurisdictional, and are 


all wide from the point involved in this case. 


The point made on pages 26 and 27, defendants’ brief, 
that the date of the signing of the papers is the date of 
the patent, is not warranted by the statute. The arguinent 
that an indefinite extension of the monopoly might result, 
is an attempt to show, unsuccessfully, we think, that cor- 
rections of the kind as in this case might result in a praeti- 
cal fraud upon the public by leading to an indefinite exten- 
sion of a monopoly, and cannot possibly be true. 

Under the guise of stating what Marsh ouglit to have 
done, there is a statement at the bottom of page 27 that 
Marsh looked at the paper on the 29th of December, and 
saw that it was not an effective patent, whereas it is 
admitted that none of the complainants knew of the defect 
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until about the 12th of February, 1882. (See stipulation, 
on pages 25 and 26 of record.) 

The course suggested would not have been proper. 
Marsh had an adjudication of allowance, and because the 
government had made the mistake, would give it no right 
to review its judicial decision. 

The argument on page 28 that the patent must be some- 
thing more than mere evidence of the right, because if it 
is simply evidence, some other kind of evidence might be 
introduced, is illogical, because the statute has specified 
what shall be the evidence, and limited it to the patent and 
certified copies. 

Rule 164 of the Patent Office does nof cover this ease, 
and no amendment could have been made in accordance 
therewith. If it could have been the Department would 
have required it. 

The application to Congress to remove the cloud is no 
admission farther than there is such a cloud. But the act 
of Congress is curative only, and not the compromise of a 
doubtful claim, \ike the ease of United States vs. Roselieus, 
cited. : 

Nor is it comparable to legislation authorizing the grant- 
ing Of reissues to correct mistakes made by the inventor. 
Correction of such a mistake is practically optional with the 
inventor himself. It is nade to correct an error not appar- 
ent on the face of the specification by which innocent per- 
sons might be led into a trap. 

The correction of the mistake made by the government 
is to fulfill its solemn obligation. It is such a mistake by 
which no person could have possibly been injured by rely- 


ing upon it, least of all the defendants in this case. 


i § 


Without waiving our previous argument in relation to 
the Miles deposition, we simply urge that whatever the 
effect may be given to that deposition, as evidence of antici- 
pation or state of the art, the existence of such anticipating 
ralve gear, is far from being beyond a reasonable doubt. 

(See Merwin on Invention, sections 251, 261, Walker on 
Patents, sections 61 and 76, Cantrell vs. Watllack, cited.) 

The fact that the witness fixes its use on an engine where, 
under the circumstances and from tle nature of the gear, 
it was impossible to use it, taken in connection with defend- 
ant’s confession in its answer, as to the effect of the insta- 


g, is sufficient to stamp that testimony as 


bility of gearin 
extremely improbable if not absolutely false. 


VIL. 


The cases cited by the defendant on the question of 
invention only assert a general principle, and are not at all 
analagous in fact. 

The fact that it finds no cases which are analagous in 
fact, out of so many decided by this court, where the various 
principles and differentiations of machinery are discussed, 
shows the weakness of defendant’s argument in this par- 
ticular. 

_ We therefore submit that our positions have not been 
successfully controverted, and that as matters of law and of 
public policy, this court should hold, first, that where the 
government has made a mistake in its ministerial proceed- 
ings, that its various departments have the power to correct 
such mistakes, so that the rights intended to be seenred 
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thereby shall be as fully protected as though no such mistake 
had ever occurred, with all the results flowing therefrom. 

Second—That it should consider no defenses that were 
not relied upon in the court below. 

As already suggested, inasmuch as the defendant did not 
know and could not know at the hearing, upon what point 
the court would decide the case, as it was not decided 
for some time afterwards, it is clear that it presented all the 
points upon which it intended to rely, and it cannot be said 
that other points were presented, but which the court never 
reached, as the opinion expressly states that the one point 
only was presented and relied upon. 

Third—In case the court does consider further points, 
then we submit that this was a valuable invention, that it 
has not been anticipated, was something more than the 
exercise of mechanical skill, as all that had preceded it had 
failed to be of any practical use. 

Without waiving any of the minor points asserted in the 
original brief, and considering the foregoing as a summary 
of our positions, we submit that the court should reverse 
the decree of the court below and remand the case as 
prayed, with an order for an injunction and accounting. 


R. A. PARKER, anp 


O. D. CONGER, 
For Complainants. 
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BRIEF FOR DEFENDANT. 


This is an action in equity brought by Bill of Com- 
plaint, framed in the usual form, to obtain an injunction 
to restrain defendant from using a patented invention, 
and for an accounting for such use as has already been 
had of it. 

The allegations, so far as they are material to the first 
branch of our argument, are: 

1. That complainant Marsh had made an invention, 
for which, 

2. The United States had granted a patent to him and 
his assignee, Letever, and, 

3. That Marsh & Lefever had assigned an undivided 
one-third interest to Scott, and, 


4. That defendant was infringing. 


») 


The defendant by its answer, 
1. Denied the invention. 


2. Ignored the issuing of Letters Patent, and put 


complainant to proot thereof. 
3. Ignored the assignment to Scott. 


4. Mentioned particularly several anticipating English 
and American patents, and an instance of prior knowl- 
edge of the invention in this country. 


Replication was filed. 


It will be necessary to refer again, and at greater 
length, to the pleadings, but for the first branch of the 
discussion, I think the foregoing is sufficient. 

Proofs were taken, and it became necessary for the 
complainants to show that the allegations of their bill 
were well founded. 

Before proceeding with the discussion as to the valid- 
ity and effect of certain papers (around which the discus- 
sion in the court below centered), [ wish to call the 
attention of the Court to the record, and to the fact that 
there is not in the record anything to show, 

1. Either the issuing of a patent, 

2. Or the assignment of an interest therein te Scott. 

To make out their prima facie case, there must have 


been presented and introduced into the record, 
1. A valid patent. 
. An assignment trom the patentees to Seott. 


I will speak first of the assignment, and I will speak 


of it, first, as the court below never got so far as to con- 
sider that question, but decided adversely to the com- 
plainant on the question of the validity of the patent. 


There 18 vO such a thing in the record as an assignment 
lo Seott. 


It will be claimed that the paper, a copy of which is 
found on pages 116 and 117 of the printed copy of the 
transcript, is such an assignment, and is a part of the 
record, but the claim is not well founded. 


’* 


The paper is entitled, “Complainant’s Exhibit C, 
but it does not bear upon it any marks by which it can 
be identified, nor does it appear ever to have been filed 
in the eause; the only endorsement appearing upon it 


s* 


being “Assignment to Scott, Complainant’s Exhibit C. 


The only other place in the printed record where the 
word, “ Exhibit ©,” appears, is on page 4 of the supple- 
mentary return, where there is a statement made in the 
course of the proceedings, certified to by the Notary be- 
tore whom testimony was taken, at Battle Creek, which 
statement reads: ‘“ Thereupon the complainant offer in 
evidence a paper, being an assignment, and same marked 
“ Complainant's Exhibit C.” ¥ * ” “And it 
is stipulated that each party may retain the exhibits by 
them offered, the same to be produced on the argument 
of the cause, and at such time during the taking of the 
testimony as may be required by the party.” 

Whether the Exhibit C produced betore and marked 
by Mr. Converse, is the samte paper found on page 116 or 
not, does not appear. | 


The testimony before Mr. Converse was taken under 
Rule 67, as moditied by stipulation, which appears on 
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page 1 of Sup. Ret. This stipulation provided that the tes- 
timony might include the production of papers and Ex- 
hibits, and when taken, the deposition should be returned 
to the clerk, under the certificate of Mr. Converse. 


Afterwards, while the testimony was being taken, a 
verbal stipulation was entered into before and noted by 
the Commissioner, modifying the written stipulation, 
under which the Commissioner was acting, and making 
the party the custodian for a time of the exhibits which 
he had offered, but it did not modify the stipulation under 
which the Commissioner was acting, 80 as to dispense 
with the proper certificate, to be made by the Commie- 
sioner, to identify and authenticate the exhibits entrusted 
to the party. 


Now, if there was anything in the record to show that 
when the case came to final hearing any paper was pro- 
duced, which was claimed to be Exhibit C, to which we did 
not then object, or if there had been a decree tor com- 
plainant, it might be that we could not now raise the 
question, whether there is such a paper in the present 
record, or not, or whether the paper so offered was the 
same one which was produced before the Commissioner. 
But the decree went for the defendant, and without look- 
ing at the opinion of the Court we cannot tell upon what 
one of many possible grounds it was based, and if we look 
at the opinion, we see that the Court never reached a 
point where it was necessary to consider whether all three 
of the complainants hed become vested with title or 
not. 


Now then. the record shows that some paper Was 
entrusted by the Commissioner Converse to the com- 
plainant, to be by him produced at the hearing. We find 
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no description of that paper by which it can be identified, 
nor do we find any mention in the record that any paper 
whatever was produced at the hearing. 


This paper, found on page 116, is not even marked as 
filed in the case, and it does not purport to bear any en- 
dorsement by which it can be identified in any way, and 
we submit it is no part of the record. 


hkischer vs. Cockerel, 5 Pet., 248. 
Sargeant vs. The Bank of Indiana, 12 How., 384. 
England vs. Gebhardt, 112 U. 8., 502. 


EXHIBIT “A.” 


The same objections and arguments would apply to 
what is called Exhibit “A” (a copy of which is found on 
pages 114, 115) were it not that this paper has apparently 
been referred to more frequently in the proceedings which 
are of record. 


At the testimony before Mr. Converse, there was pro- 
duced and offered in evidence a paper which was deseribed 
at the time as “ United States Patent, 236,052, dated 
December 28th, 1880, to Elon A. Marsh and Minard 
LeFever.” This was marked, “ Compl’ts, Exhibit A.” 
(p. 2 Sup. Ret.) 


Exhibit A is referred to in two stipulations, one of 
which was filed April 15th, 82, about ten months before 
the hearing, and shows that the Exhibit A, which was 
presented before Commissioner Converse, had been tam- 
pered with, by the addition thereto of a name, “ A. Bell,” 
Acting Secretary of the Interior, between the time it was 
presented before Converse and the time the stipulation 
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6 
was made. This stipulation is, by its terms, evidence at 
any stage of the case. 

A second stipulation, which was not filed until 24 
days after the hearing (see memo. of hearing on Feb. 10th, 
1883, pp. 33 and 34, and memo. of filing stipulation, on 
March 6th, 1883, p 37), refers to “ Exhibit A,” and Judge 
Brown, in the statement of facts preceding his opinion, 
says that the letter of Commissioner Marble, found in this 
stipulation, was admitted in evidence in proof of the facts 
therein stated. 


Exhibit A is also referred to in a motion made to 
strike it from the files (see page 22), and in the aflidavit 
attached to and supporting this motion (pages 22 and 23), 
and it is referred to in the statement of facts preceding 
the legal conclusion, in the Judge’s opinion (page 38). 


The Judge’s opinion is not part of the record (England 
vs. Gebhardt, 112 U.8., 502.) 


“ Exhibit A” is also referred to on. the cross-examina- 
tion of the complainant Marsh, found on pages 110 and 
111, where Mr. Marsh testified that the paper had been 
changed by the addition of the signature, “* A. Bell” to it 
after it had been originally offered in evidence. 


Now, whether the document ever became a part of 
the record or not, enough appears in the stipulations, 
affidavits and testimony to enable the Court to determine 
that the paper, a copy of which is found on pages 114, 
115, and the original of which is before the Court, while 
physically the same that was offered before the Commis- 
sioner Converse, is legally not the same document, unless 
it be that the change made in it was entirely without 
effect. 


And we submit that in its changed form, it never was 
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offered in evidence, and never became a part of the 
record, or at least, that part of the writing which was put 
on the paper between the time the paper was offered be- 
fore Converse and the time of the hearing, never was 
offered or received in evidence. The stipulation under 
which the paper was kept in plaintiff's possession, would 
uot permit such a change to be made, and it was an 
act of bad faith on the part of the complainant to attempt 
any such thing, especially so if they did not first consult 
their opponent, and either obtain his permission or obtain 
an order of Court, upon due notice to their opponent, to 
determine whether such change might be made or not; 
and our confidence in this position is strengthened by the 
order made Justice-Matthews, who heard a motion to 
strike this Exhibit from the files, made very soon after it 
was discovered that the paper had been tampered with, 
and heard and decided by the Justice on June 26th, 1882. 


The order is found on page 27, and from its terms we 
conclude that Justice Matthews was of the opinion that 
the paper was not yeta part of the files,and that it would 
be time enough to consider the matter of the signing, and 
the way of the signing, when the complainant should 
otter it at the hearing, tor he denied the motion, without 
prejudice to the right of defendant, to object to the introdue- 
tion of the Exhibit on the hearing, thus plainly indicating 
that the Exhibit in its then condition was not yet in 


evidence. 


When the cause was heard the paper was discussed, 
but it was not offered in evidence; so, also, was the sec- 
ond stipulation, containing the letter of Mr. Marble, dis- 
cussed, but it had not yet come into the possession of the 
Court. The record shows the cause was argued and sub- 


mitted on the 10th of February, 1883; 26 days later the 
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clerk received and filed the second stipulation, and cer- 
tainly not before that time did he ever receive and mark 


the paper “ Exhibit A.” 


By its terms the stipulation was to be considered evi- 
dence, so that if it was before the Court at all a formal 
offer would not be necessary, but the whole record, so far 
as it relates to “Exhibit A” at all, shows that every 


preparation was being made to oppose the introduction of 


that paper. 


There is no record to show that it was ever offered, 
and it did not, in fact, come into possession of the Court 
until 26 days after the hearing, and does not by the tran- 
script appear to have ever come into the possession of the 


Court. 


But if it be considered that Exhibit A, as found on 
page 114, is a part of the record, then it will become nec- 


essary to consider its eftect. 


It will be argued that on its face, as it now appears, 
it purports to be a patent, and that it cannot be im- 
peached, that, inasmuch as it is dated December 2&th, 
1880, and appears to bear the signature of one who was at 
that time an officer empowered to sign such a document, 
there can be no question raised as to whether he did, in 


fact, so sign it at that time. 


It will be said that the stipulations were so worded 
that the facts related in them could only be used if they 
are relevant, competent and material to some triable issue, 
and the paper called a patent, being apparently a sound 
thing at the time of hearing, its actual soundness could 
not then be questioned, especially as we did not take ex- 
ceptions to the introduction to the unsound document 
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offered before Converse, and did not, after we discovered 
that the unsound document had been tampered with, put 
in some sort of a pleading upon that discovery. 


The right to inquire into the matter is established in 


Koehler vs. Hubby, 2 Black., 716. 
Bissell vs. Spring Valley Township, 110 U. 8., 167. 


[t occurs to us that, without these stipulations, the 
Court, looking at the motion and affidavit in support of 
it, and at the testimony of Mr. Marsh (on pages 110, 111), 
would be compelled to conelude that the complainants 
had themselves written the name, and that in its present 
condition, changed from whut it was when first produced, 
it is a forged document. 


Anthony vs Jasper County, 101 U. 8., 698. 


The stipulations and statements introduced under 
them absolve the complainants personally from the 
charge of committing a forgery, but leave for determina- 


tion several other questions. 


Inasmuch as we cannot anticipate the views the Court 
may wish to have discussed, we must discuss every possi- 


ble one, and these are: 


1. What rights have complainants, under a paper in 
form of a grant of a patent from the United States, which 
is not signed by the Secretary of the Interior? 


2. Is the want of signature a defect fatal to the valid- 
ity of the grant, or a mere clerical error, which may be 
corrected ? 

3. If it is only an error, which may be corrected, may 
it be corrected during a suit, and after it has been offered 
in evidence in its incomplete state ? 


, 
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4. And if it may be corrected during suit, will the 
correction relate back to the beginning of the suit and 
make him a trespasser, who would not be a trespasser 
without the correction, and hereunder, if it be proper to 
correct a paper during suit, may it be done without notice 
to, or without the knowledge of the parties who will be 
affected by the change? 


5. The eftect of subsequent legislation is also to be 
considered, and the construction of an act passed by Con- 
gress for the benefit of the complainant since this appeal 
was taken, may have to be considered. 


In accordance with the hint at the end of Judge 
Brown’s opinion, the complainants applied to Congress 
for relief, which was granted, and on Feb. 3, 1887, Chap- 
ter 93 of Session Laws of 1886-7 went into effect. 


This chapter reads: 


“An Act for the relief of Elon A. Marsh and Minard 
Lefever. 


“ Whereas, heretofore, to-wit: on the 28th day of De- 
cember, Anno Domini eighteen hundred and eighty, in 
due form of procedure and in all legal respects, Letters 
Patent, numbered 236,052 of the United States of Amer- 
ica, were duly granted and issued to Elon A. Marsh and 
his assignee, Minard Lefever, of Battle Creek, in the 
County of Calhoun, and State of Michigan, one of the 
United States, for a new and useful improvement in 
steam-engine valve-gear, save that the said Letters Patent 
were not, by accident or mistake, at the said time of issu- 
ing, to-wit: on the 28th day of December, 1880, signed, 
as by law required, by the Secretary of the Interior; and, 


Whereas, the said named Letters Patent were after- 
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ward, to-wit; on the 24th day of February, Anno Dom- 
ini eighteen hundred and eighty-two, but not before, duly 
signed by the then acting Secretary of the Interior; there- 
fore, 


Be it enacted by the Senate and House of Represen- 
tatives of the United States of America, in Congress as- 
sembled, That the Letters Patent named in the preamble 
of this Act are hereby and by this Act made legal, 
valid, complete, and operative, in law and equity, from 
the 28th day of December, eighteen hundred and eighty, 
to the same extent and for the same term that the same 
would have been legal, valid, complete, and operative if 
the signature of the Secretary of the Interior had, at the 
time of the supposed issue of said Letters Patent on the 
day aforesaid, been placed thereon, and the omission 
of said signature thereon had not occurred. Provided, 
however, That the provisions of this Act shall not be held 
or construed to apply to or affect any suits now pending 


or any cause of action arising prior to its passage. 
Approved, February 3, 1887. 
We say: 
1. The parties had no rights under the paper. 


2. The want of signature renders it fatally defective, 
and 


‘> 


»). It is not a mere error to he corrected by subsequent 
signing, and if it were, 

4. A correction could not relate back to the prejudice 
ot the defendant. 

5. The subsequent legislation Is not of any effect in 


this litigation. 
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f 
Whoever is a first inventor is entitled to a patent, and 
is entitled to the protection which a patent affords, when 
he and the proper officer of the Government have fol- 
lowed through certain formalities, culminating in the 
signing, sealing and countersigning, of a paper, reciting 


what the rights are that are granted. 


But the right to a patent and the rights under the 
patent are distinct things, and must not be confounded. 


The right to a patent exists when an inventor has sat- 
istied the Commissioner of Patents, that he is the first 
inventor, of a new and useful improvement, which he has 
not yet abandoned to the public, and has applied in prop- 
er form, for the grant, paying with the application the 
proper fees. It is not until the proper Government ofti- 
cers have been satisfied and have expressed their satis- 
faction by some record in the proper department, that 
the right to the patent is complete in the inventor, and it 
is not until the right is so complete in the inventor that 
the Court will interfere in any way, at the instance of the 
inventor, with the action of the Department, (we do not 
consider the action of the Supreme Court of the District 
of Columbia, under Section 4911 of the Revised Statutes, 
as an action of a Court. Butterworth vs. Hoe, 112 U.S. 50.) 

And it is not until the Department has taken its final 
action and vested the inventor with his title under a com- 
pleted patent, that the inventor is in a position to assert 
any rights under the patent. 


Gayler vs. Wilder, 10 How. 492. 


In this cause the Court, speaking through Chief Jus- 
tice Taney, said, “The inventor of a new and useful 


improvement certainly has no exclusive right to it, until 
he obtains a patent. This right is created by the 
patent, and no suit ean be maintained by the inventor 
against any one for using it before the patent is issued. 
° * ‘The monopoly did not exist at common law 
and the rights therefore which may be exereised under 
it, cannot be regulated by the rules of common law. 
It is created by the Act of Congress, and no rights 
ean be acquired in it, unless authorized by statute, and in 
the manner the statute preseribes.” 

And in Pontiae Knit Boot Co. vs. Merino Shoe Co.. $1 
Fed, Reporte Y’, ZAd. Judge Webb. ot the Distnet of Maine, 
said: “ Until the patent was granted and issued, no legal 
title was in any person or had any existence. There was 
only an inchoate right to the creation of such title.” 

Compare with these cases the conclusions arrived at 
with respect to the time an English patent comes into 
being, which has been determined to be the actual date 
of the sealing, and not the date which the instrument 
bears when the instrument has been ante-dated. 

Smith vs, Goodyear Vuleanite Co., 93 U. 8., 498. 


Emerson vs. Lippert, 81 Fed. Rep., 911. 
ilbert Cvlinder Oil Co, vs. Powell, 35 Ff. R., 591. 


And again, in the Goodyear Dental Vuleanite Company 
rs, Willis, 7 O. G., 41, the Court said: “The rights se- 
cured by a patent are a special franchise granted by the 
political power. 

Until the formalities prescribed ‘by the statute are 
complied with in every particular, the franchise is not 
created or the monopoly granted, 

Me Garrahon vs. The New ldria Mining Co., 4 
U S., 316. 

Anthony vs. Jasper County, 101 U. &., 692. 

Goodman vs. Randall, 44 ‘'onn., 321. 


The cases just cited all dealt with property interests 
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of a more corporeal! nature than is the right of an inven- 
tor or a patentee; that is, the thing dealt with in the 
MeGarrahan case and the Goodman case was land, and 
the thing dealt with in the case of Anthony vs. Jasper 
(‘ounty, Was a claim for services to be paid tor under a 
certain contract, and these were things which at common 
law had an existence, and could be dealt with in aecord- 
ance with the provisions of the common law, whereas, 
the rights granted to a patentee were unknown at com- 
mon law, and can only be dealt with, as Chief Justice 
Taney says, in the manner prescribed by the statute. 

MeGarrahan brought a suit in ejectment, and relied 
for proof of his title upon the record found in the Gen- 
eral Land Office, of a patent which had been issued tor the 
land in controversy. Ile did not produce the patent it- 
self, but relied upon the record, claiming that inasmuch 
as that was found in the Land Office, it must be presumed 
that the patent had been issued and delivered to him. 

The statutes under which patents for land were issued 
required that the patent should be signed by the Presi- 
dent, or by the President's Secretary on his behalf;, must 
be signed by the Recorder and must be sealed. 

The record showed that a document had been pre- 
pared and signed by the Secretary of the President, on 
behalf of the President, and sealed with the proper seal, 
but the place for the signature of the acting recorder was 
left blank, and the Court said this failure to sign was a 
fatal defect. 

Chief Justice Waite delivered. the opinion, saying: 
‘Tt appears that a patent for land must be signed in the 
name of the President, either by himself or his duly ap- 
pointed Secretary, sealed with the seal of the General 
Land Office, and countersigned by the Recorder. Until 
all these things are done, the United States has not exe- 
cuted a patent for a grant of land. Each and every one of 
the integral parts of the execution is essential to the perfec- 
tion of the patent. They are of equal importance under the 
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law, and one cannot be dispensed with more than another. 
Neither is directory, but all are mandatory. The ques- 
tion is not whaf in the absence of statutory regulations 
would constitute a valid ‘grant, but what the statute re- 
quires. Neither the signing nor the countersigning, nor 
the sealing can be omitted. * * * The legal 
title to lands cannot be conveyed except in a form pro- 
vided by law. * * * The case is, therefore, 
one in which the record shows upon its face an instru- 
ment prepared for a patent, buf not countersigned by the 
Recorder. If a patent thus defectively executed had 
itself been introduced in evidence, it would not have 
shown a grant actually perfected. * * * 2 
law is not satisfied with the simple recognition of the 
validity of a patent by an officer of the Government. To 
be valid, a patent must be actually executed. Before it 
can operate as a grant, the last formalities of the law 


prescribed for its execution must be complied with.” 


The second suit referred to was a suit to recover upon 
interest coupons originally attached to bonds issued under 
the Township Aid Act of Missouri. 


The township of Marion had voted aid to a railroad, 
and the bonds to be issued to the railroad in pursuance 


of the vote were to be executed with certain formalities, 


Shortly after the vote, and on March 30, 1872, an act 
was passed by the Legislature providing for the observa- 
tion of certain other formalities in the issuing of the 
bonds, one of which was that before they should be issued 


they should be registered. 


At a little later date the County Court ordered the is- 
suance of certain of the bonds, and that they be regis- 


tered according to law, At this time Vr. John Pureell 
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was presiding justice, and continued in office until in 
September, when Mr. R. 8. Merwin was appointed in his 
place. The bonds were sealed with the seal of the court, 
affixed by the clerk, and were signed by Merwin, as pre- 
siding justice, in October, “72, but were antedated as of 
March 28th, which was two days before the time of the 
enactment by the Legislature providing for their regis- 
tration. 


Here were bonds, appearing on their face to have 
complied with the law as it existed at the time the bonds 
bore date, but they did not comply with the law at the 
time the bonds were actually signed, and it was claimed 
that the county was estopped from denying that these 
bonds were actually issued on the day they bore date. 


The Court, speaking through Chief Justice Waite, said : 


“In order to recover, it became necessary for the 
plaintiff to prove that the bonds had been executed 
according to law. He did prove that they were signed 
by the presiding justice and the Clerk of the Court, and 
were sealed with the seal of the Court. This before the 
Act of March 30, 1872, would have been enough, but 
after that, more was necessary. * * * Under the cir- 
cumstances, a false date is equivalent to a false signature, | 
and the public,in the absence of any ratification of its 
own, is no more estopped by the one than it would be by 
the other. After the power of an agent has been revoked 
he cannot bind his principal by simply dating back what 
he does. * * * Antedating under such circumstances, 
partakes of the character of forgery and is always open 
to inquiry, no matter who relies on it. * * * The plain- 
tiff is charged with notice, that Merwin was not the pre- 
siding justice, of the County Court till October, 1872, 
and that he could not have signed the bonds in his offi- 
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cial capacity until that time. Had he signed them in 
March, he could not have bound the Township for their 
payment. This is equivalent to notice, that they were 
not in fact issued before Mareh 30, and consequently they 
were not valid, because not certified by the Auditor 
according to the Act of Mareh 30.” 


Apply this opinion to the facts ot the case at bar. 


When this suit was commenced the complainants 
had in their possession a paper which had been pre- 
pared for a grant of a patent, but which had not been 
signed by the Secretary of the Interior, as was required 
by the Statute. It bore the date December 28th, 1880. 
They are presumed to have known that on December 
28th, 1880, Mr. Carl Shurz was Secretary of the Interior, 
and that either his signature or the signature of some 
one acting in lieu of him, was necessary to a valid patent 
for an invention, and they knew that in February, 1882, 
Mr. Kirkwood was the Secretary of the [nterior, and 
that whatever signature could then be appended to a pat- 
ent must be in law that of Mr. Kirkwood. In the lan- 
guage used by the Judge below, we say, * [t is clear that 
Mr. Schurz could give no legal validity to his signature 
after he had left the office, nor could Mr. Kirkwood afhx 
his name to papers as of a date prior to his taking office. 
The date and tenure of office must correspond. We are 
informed by the record that Mr. Bell was acting Secre- 
tary of the Interior, during the administration of Mr. 
Schurz. as well as of Mr. Kirkwood, but this facet does 
not relieve the complainants of their difficulty. The 
Acting Secretary of the Interior stands simply in the 
place ot the permanent incumbent ot the othee and has 
no greater power than the latter. Now in 1880, Mr. Bell 
was acting for and in the place of Mr. Schurz, while in 
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1882, he was performing the same function for Mr. Kirk- 
wood, As Assistant Secretary of the Interior, he fills a 
permanent, though subordinate, office recognized by law, 
but with no authority to sign patents. As Acting Secre- 
tary, he occupies temporarily the position of Secretary, 


and can act only for the person then in office.” 


So, then we are to read this paper as though there 
was at the bottom of it the name Kirkwood, he being 
the only one whose name could authenticate a patent, at 
the time this paper was actually signed, whereas the 
complainants want us to read this paper as though there 
was at the bottom of it the name Schurz, he being the 
one authorized to authenticate a patent at the date this 
patent bears. As was said in the case of Jasper rs. 
Marion County, the putting of this name “ Schurz” at the 
bottom of the document in 1882 and making it appear to 
have been put there in 1880, when it could lawfully have 
been put there, partakes of the nature of forgery and 
may always be inquired of. 


A somewhat, though not exactly, similar question 
was decided in Arnold vs. Nye, 23 Mich., 297, where 
the nisi prius Court was applied to, to allow and did 
allow a deputy sheriff who had gone out of office to 
amend his return of service of a paper served by him 
while he was in office. The Supreme Court said such 
an amendment would not be under his official oath be- 
cause he was no longer an officer. The shenfth would 
not be liable for its falsity, for the trust he confided in 
the deputy has terminated and he no longer authorizes 
the deputy to make use of his official title for any pur- 
pose whatever. 


But the complainant says, Whether the signature was 
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there may not be inquired of, unless the issue is raised by 
pleadings. 


The complete answer to this is, the pleadings were 
complete before the facts existed, that render the inves- 
tigation necessary. Had the paper remained in the con- 
dition it was when the answer was filed, and the answer 
puts complainant to proof of the signature, no investiga- 
tion would be necessary. The facts of the changing the 
document have never been denied. And that we intended 
to rely on the invalidity was made manifest very early in 
the proceedings. The facts upon which we claim the 
paper was invalid as a foundation of suit were admitted 
in the record, as a part of the testimony. It was not 
necessary to frame an issue because what we alleged as 
matter of fact they admitted as matter of fact, and the 
only subject left for dispute ‘was the legal effect of the 
facts as they existed. 


LI. 


In considering and applying the cases just cited, I have 
compared a patent for an invention in the one instance 


with a land patent and in the other with a money bond, 


both of which instruments are documentary evidences of 


title. Whereas I conceive that a patent for an invention 
is not a mere piece ot evidenee, but is the thing itself, 
without which there is no right. It is rather to be con- 
sidered as a process, or a writ, than an evidence of title 
or a paper evidence of a chose in action, because in reality 
the only right the patentee acquires is that of calling 
upon the courts ot the United States to prevent other 
persons from using his invention. In other words, a pat- 


ent for an invention is a warrant, given to the inventor. 
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commanding the courts of the United States to listen to 
his complaint and give him such relief as he is entitled 
to under the patent law; it isthe “Open Sessame” which 
unloeks the doors of the United States Courts to him. 


The patent law is not a contract (see U. S. vs. Martin, 
94 :-U. S., 400; the 8 hour law is not a contract) by which 
the government agrees to trade with the inventor a right 
in return for the disclosure of novel idea; it is an an- 
nouncement that whoever has a novel and useful idea 
may be protected in it for a limited time. The object is 
not to give the individual a monopoly, but to induce a 
general progress in science and useful arts; the legislation 
is devised to promote progress generally, and regards the 
right conferred upon the individual as a means to that 
end, Butterworth vs. Hoe, 112 U.S., 50, but in each indi- 
vidual case there is, before a patent is granted, a contro- 
versy between the applicant and the public; this contro- 
versy is Judicial in its character, is closed by adjudication, 
followed by the issue to the suecessful applicant of this 
paper, Which vouches adjudication, and is the warrant to 
the court of the patentee’s right to protection under the 
law. 


If the right were property, in the ordinary sense of 


the term, and the patent only evidence of title to that 


property, the courts of other counties, or the courts of 


the various States might deal with it, but this is not.the 
“ase, 

Although the right has frequently been called “ prop- 
erty,” it has always been in a general way, and not in a 
critically definitive way. In this court Chief Justice 
Taney was the first one, I think, to employ the term, 
“the property in an invention,” and Justice Clifford first 
used the term in a definitive way in Seymour vs. Osborne, 
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11 Wall, 516, saying: “ The right of an inventor to his in- 
vention, when secured by patent, is property, consisting 
of a franchise, and the letters patent are to be considered 


as public tranchises.”’ 


The franchise is that of excluding others from the en- 
joyment of the invention, and in calling upon the courts 
of the United States to make the right of exclusion 
ettectual. | 

Jordan vs. Overseers of Dalton, 4 Ohio, 298, 
Patterson vs. Kentucky, 97 U. 8., 50. 

Thus, then, a patent is more properly comparable to a 
process than to a title deed; it is the warrant which, 
being shown to the Court, confers jurisdiction upon the 
Court to enter upon the determination whether the pat- 
entee is, under the law, entitled to protection in the 
exclusive enjoyment of the invention described in the war- 
rant. A strong confirmation of this view is found in the 
fuct that in cases of reissue the’ original patent must be 
brought in for surrender, and upon a surrénder for reis- 
sue the inventor is conclusively held to have had no 
patent up to the time of the reissue, even though courts 
may have considered valid the patent which by the sur- 
render the patentee admits to have been invalid, and 
pending actions fail. 

Moffitt vs. Gaar, 1 Black, 282. 

Reedy vs. Scott, 23 Wall., 352. 

Meyer vs. Pritchard, January term, 1877, 93 i. Ms 
Ww 
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[f this be the nature of a patent, we may be enlight- 
ened somewhat upon the point now under discussion (Is 
the want of signature a tatal detect ?) by the views of 
courts relative to various processes of court. 
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It has always been considered a fatal defect in a pro- 
cess When it was not signed by a duly authorized officer. 

Thus in Dwight vs. Merritt, 4 Fed. Rep., 614, an at- 
tempt was made to commence a suit at common law by 
serving a paper purporting to be a summons, in the form 
preseribed by the statutes of New York; the paper was 
signed by the plaintiff’s attorney, but was not under the 
seal of the Court, and was not signed by the Clerk of the 
Court. Judge Blatchford held: 1. There being special 
provisions of the United States statutes with reference to 
process, the courts of the United States could not adopt 
the practice of New York State under the practice act 
(R. 8., See. 914), and the language the judge used is so 
applicable to the present case that | quote at considerable 
length: ‘The statute (Sec. 911) intends that all pro- 
cesses shall issue from the Court, where such process is 
to be held to be the action of the Court, and that the 
evidence that it issues from the Court, and is the action 
of the Court, shall be the seal of the Court and the sig- 
nature of the Clerk. * * * The signature 
by plaintiff’s attorney, without a seal, cannot be substi- 
tuted. * * * 

The plaintiff asks to be allowed to amend the sum- 
mons by having the seal and the signature added, * * 
but there must first be process to be amended; there 
must be something to amend to and to amend by.” 


And Judge Bunn, of Wisconsin, announced the same 
conclusion in Middleton Paper Co. vs. Rock River Paper 
Co., 19 Fed. Rep., 252. 

This Court, in tna Ins. Co. vs. Hallock, 6 Wali., 566, 
decided that a writ equivalent to a fi. fa., issued in Indi- 
ana under a law requiring such process to be signed and 


sealed, was void unless sealed. 


And the omission of one or the other of the requi- 
sites was held fatal in 


Twiggs vs. Ross, 35 Mo., 165. 
Huggins vs. Ketcham, 4 Dev. & Battelle, 414 
6 Ohio, 11. 
2 Fauirf., 177. 
Hutchinson vs. Edson, 1 N. #1, 129. 
Governor vs. McRae, 3 Hawks, 226. 
Seawell vs. Bank of Cape Fear, 3 Dev. 279. 
Hernandez vs. Drake, 81 Lil., 34. 


And the writ of error by which this Court has jurisdic- 
tion to review cases at law has frequently been held void 
if it lacked the seal or the signature, or if what purported 
to be a writ of .error had been issued by some person not 


authorized. 


Overton vs. Cheek, 22 How., 46. 

Insurance vs. Mordecai, 21 How., 195. 

Porter vs. Foley, 21 How., 393. 

Moulder vs. Forrest, Feb., 15, 1869, L. Co- Op. Ed. B. 
19, p. 154. 

Wells, Fargo & Co. vs. MeGregor, 18 Wall., 188, Feb. 
5, 1872. 

Germain vs. Maison, L. Co-Op. Ed. B, 20, 689, Ap. 


22, 18 72. 


Since the Ist of June, 1872, the Court has had power 
under Sec. 1005, R. S., to amend a writ of error in some 
respects, but before that time the Court held there was 
nothing on which the Court could exercise a power of 
amendment, Porter vs. Foley, 21 How., 393, and in writs 
of error to State Courts the allowance by the proper 
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authority must be had, or the Court does not obtain juris- 
diction. 

Twitchell vs. Cominissioners, 7 Wall., 821, 

Gleason vs. Florida, 9 Wall., 779%. 

Bartmeyer vs. Iowa, 14 Wall., 26. 

Packet Co. vs. Ins. Co., 22 Jun., 1872. 

Palmer vs. Donner, 7 Waill., 541. 


In the case of Gleason vs. Florida, the case was a 
proper one to have been reviewed; the parties had applied 
to a justice of this Court for an allowance of a writ of 
error, and the judge had signed a citation, but by some 
oversight had not signed the allowance of a writ of error. 


A citation not signed in the manner prescribed by the 
statute has no compelling force. 
United States vs. Hodge, 3 How., 534. 
Villabolos vs. U. 8., 6 How., 81. 


And a record brought to this Court without a certifi- 
cate of return signed by the Clerk, gives this Court no 
jurisdiction; the return cannot be amended. The only 
course is to sue out another writ of error. 


Blitz vs. Brown, 7 Wall., 693. 


We think the clear weight of authority agrees with 
the logical conclusion before arrived at: that the thing 
counted on in the patent suit is the particular franchise 
granted by the Government, and that jurisdiction in the 
Court to consider the particular franchise is conferred by 
the particular warrant given to the patentee; without 
that warrant in its complete form, there is no power in 
the Court to make the investigion; a failure in the sig- 
nature is fatal. 
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Having discussed the first two propositions, and shown, 
as we think, that the want of signature rendered the paper 
wholly invalid, and that without the signature the com- 
plainants had no rights upon which they could maintain 
a suit, it would seem unnecessary to proceed with the 


discussion of the third and tourth propositions. 


But if we are right in the conclusion we draw from 
the statement of the Court in Gayler vs. Wilder, the 
questions are not difficult to answer, for until the paper 
was finally signed, it Was not a patent, and until the 
patent had been created, the party could not maintain a 
suit, as the right to sue only co-exists with the patent, 
and this suit having been instituted when no patent was 
in existence, the subsequent creation of a patent, if one 
was in fact created by the subsequent signing, can only 
be of avail to the complainant in a subsequent independ- 
ent suit. He could not even file a supplemental bill, as 
he had no exelusive right to the invention when the 
original bill was filed. This is a well established doetrine 


ot equity practice. 
Daniels’ Ch. Pr., Vol. 1, page 1515, note and the many 


authorities there. 


Re edy vs. Scott, Lo Well, 352, 


The reason for this is so plain that it would seem 
hardly necessary to refer to an authority, because it would 
seem that the Court must always refuse permission to 
tile a supplemental bill, and especially would they retuse 
such permission in actions founded upon rights under 
the patent law, where the defendant is always complained 
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of for committing a trespass and for threatening to con- 


tinue in the commission of the trespass. 


Thus where the bill of complaint sets forth that the 
complainant has certain rights, under the patent laws, 
and it becomes evident as soon as he attempts to prove 
his allegation that he has not those rights, the Court 
would be bound to say to him that he could have no reliet. 
If now he says: “It is true that when I filed this bill, J 
had not the rights such as I alleged, but since the bill 
was filed I have obtained them, and want the relief as 
though they had been mine from the beginning,” the 
Court would be bound to say to the applicant: “ You 
come into this Court, alleging that rights which you then 
possessed had been invaded, and alleging that because 
that invasion had been commenced there was reasonable 
ground to believe that it would continue, and asking this 
Court to enjoin a continuance of such invasion; but it ap- 
pears that you did not have the alleged right, and you now 
say that you have since acquired the right which you in the 
first instance alleged you had. You do not say that since 
you acquired the right, there has been any invasion of it, 
or that there is any probability that the defendants will 
invade the rights which you now say you have acquired. 
Of course, you cannot expect relief to be granted on such 


allegation.” 


There is another view of this matter which seems to 


us to be cogent. 


The Constitution. permits the Legislative power to 
secure to first inventors the exclusive right to their inven- 
tion, for a limited period, and under this power the Leg- 
islature has enacted that the exclusive right should con- 
tinue for a period of seventeen years, beginning with the 
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date of the signing of the granting papers. It necessarily 
follows that there is no exclusive right in the inventor, 
before the paper is signed, and consequently it follows 
that it is the signing of the paper which creates the right. 
The paper is not evidence of the right, but is, in its per- 
fect form, the warrant of authority to the inventor. 


Were this not so, were it possible for the inventor to 
have the right to maintain suits, before the paper had 
been actually signed, it would be possible for him to 
extend the duration of his monopoly indefinitely. For 
under the provisions of the statute, he may file his apph- 
cation piece-meal so that he gets it in in a complete form, 
within two years time, and then he may have another 
space of two years between each successive act of the 
Department, in the investigation and determination by 
the Department, as to whether or not he is entitled to a 


patent at all, and if so, how extensive it shall be, so that 


it can readily be seen how the time between the original 
application and the signing of the patent, could be drawn 
out, and the duration of the monopoly extended, if the 
inventor were entitled to a monopoly during the time of 


the preliminary investigation. 


It may be said that in the present instance, the pre- 
liminary investigation had been concluded, and the inven- 
tor’s ability to extend its time had been brought to an 
end, but the Court can readily see that on the 29th of 
December, 1880, when Mr. Marsh looked at the paper, 
delivered to him on the preceeding day, and saw that it 
was not an effective patent he could have applied to the 
Interior Department, with a statement of his discovery, 
and the Interior Department would have proceeded, not 
to write in an omitted name, under a false date, but to 
have again examined the application for a patent, in the 


Ps 


way that is commonly done, when a patent having once 
been allowed fails of grant, because the final fee does not 
reach the Department, within the time during which the 
applicant may pay it. That would have been the proper 
course to have taken in this case. It would not have 
been a new application but a continuation of the old 
application, and the applicant would have been entitled 
to have amended his application, in any proper way, just 
as he would have been allowed to have amended it be- 
fore the first allowance. It is not at all uncommon to 
have two or three allowances in the same case, as until 
the patent is finally completed and issued, that is, prac- 
tically, until it is delivered, the Department has control 
of it and will make, either on the suggestion of the inven- 
tor, or of the proper officers of the Department, all such 
changes as may be necessary to secure to the inventor 
his just rights, and to limit him to that to which he is 
entitled, and whenever the Department, down to the very 
moment of signing, for any reason finds it necessary to 
take action which is adverse to the claims of the inventor, 
it must notify him, and upon that action he is entitled to 
two years time before he loses all the rights, and even two 
years time does not absolutely cut him off, because the 
Commissioner has power to excuse a further delay if he 
is satisfied that it was unavoidable. 


Section 4894 of Revised Statutes. 


Again, the patent is not mere evidence of the right, 
because, if it were simply evidence, the suit might be 
maintained and the right shown in some other way than 
by production of the patent or the certified copy of it, 
which are the only things at present allowed to be intro- 
duced to prove that the grant has been made. There are 
at present only two ways provided for the proof of the 
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existence of the grant: the one is the production of the 
paper itself, and the other is the production of a certitied 
copy of the record of the grant, which has to be kept in the 
department. Perhaps were both of these shown to be de- 
stroyed, secondary evidence might be admitted, but with- 
out a showing of thatkind it certainly would not be compe- 
tent to introduce, in proof of plaintiff’s right, a state- 
ment by the Commissioner to the effect that the legal 
formalities for the granting of a patent had been com- 
plied with, and that the patent had been issued. Rights 
founded upon such a statement would not be sufficient to 
entitle plaintiff to recover, and much less can he recover 
when his proof consists of a statement that all the legal 
formalities had not been complied with at the time he 
commenced suit, but that certain of them had for any 
reason been deferred until long afterwards. 


Taken together, we submit there was not at the time 
suit was commenced a valid patent, and nothing hap- 
pened afterwards to make valid, as against these defend- 
ants, the patent papers. The very most that could be 
claimed would be that the action of the parties and the 
Department amounted to an issue, as of the 23d of Feb- 
ruary, 1882, it could not be called a surrender and reissue. 
The counsel saw the difficulties in the way of doing that, 
although if the question ever comes before the Court, it 
may possibly be treated as a reissue, because the first at- 


tempt to grant was inoperative. 


V. 
THE SUBSEQUENT LEGISLATION, 


The course taken by the complainants and the Interior 


Department was not that provided by the statutes, relating 
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to reissues, nor was there the attempt made by the Com- 


the patent office (see Rule 164), and the complainants rec- 
ognized that fact and applied to Congress for relief. This 
course, we submit, amounted to an acquiescence In the de- 
cree rendered by the Court. When complainants applied 
to Congress to render valid the paper sued on as a patent, 
they admitted that it was not valid, and while it might 
not be competent for Congress to decide whether it was 
valid or not, it seems to us that it would be improper to 
ask relief from that department of the Government on 
one theory, and from this department on another, and 


have relief from both. 


In every patent case the first question to be decided is 
whether the plaintiff possesses the franchise claimed, and 
he ought not to be permitted to insist before the Court that 
he has the franchise, while at the same time he ts before 
Congress seeking relief because he has it not. 


And one who accepts the benefits of legislation giving 
him a part of his doubtful claim, is precluded from prose- 
cuting an action for the entire claim. 


United States vs. Roselius, 15 How., 31. 


But the legislative action is not properly here for con- 
sideration, except to determine that it does not affect this 
suit. 


Upon a careful analysis of the legislation it will be 
found that it is exactly on a par with the general laws 


may for the remainder of his term, after his defective 
patent has been surrendered and a new one granted, have 
the franchise; here it is provided that for the remainder 


missioner to make a correction in accordance with rules of 


relating to reissues: there it is provided that the inventor 
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of the term, after the enacting, he may have the fran- 
chise. The legislation is not retroactive, for the proviso 
prevents any retroactive construction from being put 


pon it. 


An act will not be construed to have a retrospective 
operation unless its language clearly requires such a con- 
struction. 


Tee uty per COMET, Cr tReR, AV Wall. ] Pet 
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THE CROSS-APPEAL., 


Betore entering upon the discussion ot the testimonv 


| will take up the matter of the cross-appeal. 


ASSIGNMENT OF ERROR. 


The appellant in the cross-appeal assigns as error 
that the Cireuit Court of the United States for the Eastern 
District of Michigan, sitting in equity, suppressed from 
the proots, records and tiles, the deposition of James I. 
Miles, taken betore Peter \V oorheis, Esq., On the 23d day 


ot February, 1882. 


The cross-appeal was taken from an order suppressing 
a deposition, and the grievance complained of is, that the 
deposition of James Miles to the effect that he was an 
engineer, that he was employed in 1865 on the Louis- 
ville & Nashville Railroad, running a locomotive, and 
had there seen a device similar to the complainant’s 
Exhibit X, at a time which, as near as he could fix 
it, was first in July, 1865, and afterwards, a month or 


six weeks later. that he examined the device: that it 
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was practically the same as that shown in the engrav- 
ing on page 5 ot the complainant's Exhibit EK. page 117, 
and consisted of two gear wheels, one of which was fixed 


on the driving shaft, and the other was carried on an ex- 


tension reaching forward of the shaft, and meshed into. 


the gear wheel that was fixed on the forward driving 
axle, and that the operation of the two reversed the en- 
gine by rolling the sleeve on the shaft and carrying the 
gear on the extension of the sleeve equal distances above 
and below a line drawn from the center of the driving 
axle to the centre of the lower inside rocker arm, with 
which it was connected by a rod, actuated by a wrist-pin 
on the movable gear wheel; that the engine upon which 
this device was mounted was in use in the yard of the 
railroad in Bowling Green, Ky., and was examined twice 
by the witness; was mounted upon an_ eight-wheel 
McQueen engine; that the engine was seen by the wit- 
ness daily for four days in the week during the time that 
the witness remained at work for that railroad; that the 
ordinary eccentrics had been taken off, to remove which 
it would take two men six hours; that the wheel of the 
reverse gear was made in halves, and clasped onto the 
main shaft, and that the movable wheel was rotated on 
each side of the line described. That the witness never 
was employed by defendant, but helped. finish up a mill 
in their shop once, and had conversed with one man who 
had shown witness an engine with a similar gear mounted 
upon it, in the shop of the defendant, and that he gave 
that man his address, and described to him the device 
he had seen at Bowling Green, Ky. 

During the taking of this deposition, the complainant 
made objections from time to time, for the reason that no 
notice of the matter testified to and the names and _ resi- 


deneces of the persons having knowledge thereof had been 
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given in the answer, and after the return of the deposi- 
tion, the plaintiff moved to suppress it, for the reason 
that the name and residence of said witness James H. 
Miles was not and had not been given in the answer of 
the defendant, as required by the statutes and rules of 
the Court, and on this motion the deposition was sup- 
pressed, 


Record, pages 32 and 32. 


This testimony was taken under the notice given in 
the sixth clause of the answer, found on page 15, which 
is to the effect that about the year 1865, there was: in 
public use in Bowling Green, Ky., on a switch engine 
employed on the Louisville & Nashville R. R., a device 
similar in all respects to that described in complainant's 


claim, and used for the same purpose. 


We submit that this notice fully complies with the 


requirements of the statute, which requires that the de- 
fendant shall state the names of the persons alleged to 
have had prior knowledge of the thing patented, and 


where or by whom it had been usect, 


We submit that in naming Bowling Green as the place 
where the prior use was had, we complied with the stat- 
ute in that respect, and that in naming the Louisville & 
Nashville R. R., we named the person by whom it had 
been previously used, and in giving the year 1865, we 
named the time when it was used. That we were unable 
to vive the name of the particular agent of the railroad, 
who operated the device, would’ not prevent us from 
introducing evidence that the device Wills, in the Vvear L860, 
in pertect use In place stated, on a switeh engine eni- 


ploved On or by the corporate body named. 


It was not necessary tor us to give the names of the 
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witnesses, if we did give the names of the parties who 
used the anticipating machines. 
Woodbury Planing Machine Co, vs. Keith, 101 US, 
479. 

The object of the notice is to apprise the plaintiff of 
the existence of facts which will be relied upon, so as to 
enable him to make previous examination into the facts, 
if he desires, and so that he will not be surprised at the 
trial or hearing and prevented from having at hand the 
proper rebutting testimony. We submit that the notice 
included in our answer is as definite as it would have 
been if we had said that this was known to James HI. 
Miles, whom we shall call upon as a witness. We gave 
the name of the party employing it, the place where it 
was employed, with great particularity, even to locating 
it in the limited portion of the city, and the time when 


it was used, and we were not called upon to do more, 


_ It will be noticed that the plaintiff in moving to sup- 
press this deposition, relied solely upon the fact that the 
name and residence of the witness was not given, and 


not on any other informality in the notice. 


And it will be further noticed, that in all the objec- 
tions taken at the time the witness was testifying, the 
only complaint was that the name and residence of the 


person was not given. 


The order suppressing the deposition was improperly 


made and should be reversed. 


HAVE PLAINTIFFS MADE OUT A PRIMA FACIE 
| CASE OF INFRINGEMENT. 


If the Court shall have decided all these preliminary 
questions awdversely to the detendant, or shall have decided 
all except the one relating to the suppression of the dlepo- 
sition of Miles wdversely to the defendant, it will become 
hecessary then to diseuss the novelty ot the invention, 


and the infringement of it by the defendant. 


Kirst ot all. We aay that conceding tor the moment 
that the invention Was novel, the plamtitt has not made 


out an infringement. 


The evidence upon which it will be claimed. that 
the defendants are shown to have infringed is all econ- 
tained in the deposition tuken before Converse at Battle 
Creek. found an supplemental! pages Z to 10, and consists 
in a statement by William H. Crosby that the detendants 
were using a mechanism which he could not deseribe, 
but that it was a reverse gear or a reverse lever, that the 
one in use by the defendant was like one used on an 
engine in the ottice oft a man by the name of Brown, in 
Battle Creek, and that they had used that between De- 
cember 30, LSS1, (probably the counsel said December 
30, 1880, in asking the question,) and a date not given. 


W hethe l’ before or atter does hat appear, 


Although the engine in the office of Brown was offered 


in evidence, and was presumably thereafter kept in the 


possession of complainant, it has never been sinee heard 


trom. and is not in the reeord. 


Mr. Marsh, the alleged inventor, also testified at Bat-. 
tle Creek, and stated that he had several times worked 
for the defendant; that he knew of and made the engine 
in Brown’s office; that he had examined the valve gears 
defendants were putting on their portable engine, but it 
does not appear that he ever saw more than a single one; 
that he had conversation with Mr. Nichols, who said that 
the defendant had commenced using that invention, and 
liked it, and intended to use it; that they did not want 
to pay for it as much as any one’else, and would not pay 
for it; that the gears made by the detendants, and that 
described in the Exhibit A, are identical; all the use he 
had known of occurred between Sept. 28, when he was 
at work for defendant exhibiting an engine on which one 
of these devices had been mounted at his request (p. 164, 
ans. 23, and page 10, sup. ret.), and the time suit was 


conmmenced. 


Now, there is not a date anywhere in all this testi- 
mony to show whether the defendant had manutactured 
or used a single one of the devices between the 28th of 
December, 1880, and the time the bill was tiled, which 
was June 9th, 1881, less than six months after the issu- 


ing of the alleged Letters Patent. 


Mr. Marsh was followed by Mr. Lefever, who says 
that before June 8th, 1881, he visited defendant’s works, 
and saw an engine with a reversing device on it, and that 
on the day he gave testimony he saw an engine which 
had the same device on it, which corresponded with that 
described in the patent. All this testimony could be 
predicated of a single engine, and it appears that in 
August, 1880, the plaintiff, Marsh himself, mounted upon 
one of the detendant’s engines one of his reversing gears, 
which was sent to Springtield and St. Louis, and exhib- 


37 


ited under the superintendence of Mr. Marsh. Thus it 
appears that one device was put upon an engine of the 
defendant by the complainant himself, at his request and 
tor his benefit, and there is nothing to show that the de- 
fendant ever made use or any other of the devices, or 
everused that one at any other time than when the engine 
upon Which it Was mounted was exhibited at St. Louis. 

Ifon such evidence it be considered that the com- 
plainants have made out a prima facie case of intringe- 
ment, it will next become necessary to consider the device 
itself and the question of its novelty and patentability in 
the light of the art, as disclosed by all the testimony. 

fn such a discussion it is frequently advantageous to 
take up the problem in the same way that the inventor 
would himself have taken: it up: if he had possessed an 
analytical mind. 

The problem he had before him was to reverse a steam 
engine: that is, he desired to devise some mechanism by 
which he could cause the piston to stop in its motion and 
begin moving again in the opposite direction to that in 
which it had been previously moving, and he did not 
want to use the link which would do that work, and 
Which was the device most commonly used for that pur- 
prose, 

There were, as we shall see, many other devices by 
which the result could be accomplished, and some of them 
come so close to the one finally adopted by Mr. Marsh, 
that to pass from that which was known and used to that 
which he adopted, involved only the skill which a me- 
chanic ‘versed in steam engineering ought to possess. 

At first Mr. Marsh applied to the Interior Depart- 
ment with a description of the mechanism adopted by 


him, and claimed as novel. 
10 
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“In a reversing gear for steam engines, the adjustable 
gear wheel G, operating in connection with the fixed 
wheel J and the engine valve, and provided with a suit- 
able device for changing the angular position for the pur- 


pose set forth.” 


The examiner found that the mechanism so claimed 
was not novel, and rejected the application. Mr. Marsh 
submitted to the rejection and amended to avoid the 
reference, and in his second attempt he claimed: 


“Tn steam engine valve gears the gear wheel G ope- 
rating in connection with the fixed wheel J and the en- 
gine valve, and provided with the lever D or equivalent 
device for changing the angular position of the movable 


wheel G, as and for the purpose specified.” 


The examiner found that this claim was not novel. 


and rejected the application. 


Again Mr. Marsh submitted to the rejection, and 


again amended. 


This time the gist of his claim was that there should 
be intergearing cog wheels of equal diameter, one fixed 
on the driving shaft, and the other capable of a move- 
ment partially around the first, the latter being connected 


with the valve pin. 


He was again met with rejection, and again amended, 
and this last time adopted the phraseology upon which 
the Department finally said a patent would be allowed. 


The claim reads as follows: 


“In combination with the main driving shaft of an 
engine and the valve rods thereot, the intergearing cog 
wheels, of equal diameter, one fixed on the driving shaft 


and the other capable of a movement partially around 


the first mentioned, the latter having a wrist-pin, to which 
the valve rod of the engine is connected, whereby said 
valve rod is adapted to reciprocate the valve and operate 
the same to reverse the engine substantially, as speci- 


fied.” 


When this application was up for consideration before 
the Department, there was found and referred to, the 
patent granted to James Ferrabee, which is found in this 
record on page 138, and the drawings, so far as they are 


material, immediately follow page 138. 


This patent shows a device for changing the relative 
time of motion of the piston and the valve stem, the 
valve in this instance being one for regulating the admis- 
sion of steam to the steam ‘chest, and not for regulating 
the flow between the steam chest and eylinder. It con- 
sists of a gear wheel mounted on the main shaft, a second 
gear wheel meshing into it and capable of motion around 
it. The second gear wheel having a wrist-pin to which 


the valve rod of the engine 1s connected, 


The two gear wheels are not of equal diameter, be- 
cause it was desired that the valve in this instance should 
act twice to cover and uncover the same port while the 
piston was making one-half stroke; consequently the 
mechanic knowing that with wheels relatively propor- 
tioned, as were those in the Ferrabee device, he could get 
the requisite velocity ot valve, used il movable wheel one- 
half the diameter of the tixed wheel, had he desired to 
make the motion of his valve half as rapid he would 


have doubled the size of his movable wheel. 


This principle of the relative speed of intermeshing 
gear Wheels has been well known from the very begin- 


ning of mechanies, but it was only on this faet that 
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Marsh used wheels of equal diameter that the examiner 
in the Patent Office was able to consider that there was 


anything novel in the application. 


The examiner did not have before him, or at least did 
not refer to the English patent of Asquith, the speciticea- 
tions Of which are found in this record on pages 154 and 
155. and the drawing of which is found the second one 


betore page 151. 


This was a device for moving a cut-off valve also, and 
it showed gear wheels of equal diameter, both of which 
were fixed as to their centers, but between the two was a 
third idler wheel, which could be moved up or down at 
the will of the operator, and which, while moving upward 
or downward, would cause the wheel to which the valve 
stem was connected to move at a difterent rate of speed 
trom that which was fixed upon the main driving shaft. 


The method of working is described with great par- 
ticularity, and to show that the necessity of the interme- 
diate wheel does not exist. the inventor says, toward the 


close of his specification, (page 155): 


“The raising or lowering of the toothed wheel which 
carries the crank-pin stud or cam will have the same reg- 
ulating power if connected directly to the governors 
without any intermediate tooth-wheel or pinion.” 


This is the language used in the provisional specitica- 


tion and it is found repeated in the Patent (page 153). 


In the same place Mr. Asquith describes and says he 
may use for the same purpose a device which is the same 
as that described and shown in the patent to Shaw (Ex- 
hibit 3, p. 140, drawing follows page 142) which was a 


machine devised for the purpose of reversing a steam 
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engine, showing one gear wheel fixed upon the main 
shaft, another rear wheel loose Upon the main shatt and 
a third gear-wheel intermeshing into both the first men- 
tioned wheels and held to the main shaft by a sleeve: 


The wheels are necessarily all beveled. 


Neither Mr. Aisquith nor Mr. Ferrabee was seeking 
tO reverse an engine, but to take advantage ot certain 
properties of steam by which its efficiency could be 
increased; the purpose aimed at was to cut off the intro- 
duction of steam at a certain time during the motion of 
the piston. Now, the main valve does precisely this: it 
cuts off the introduction of steam at a certain point in 
the stroke, but as usually arranged as soon as it ceases to 
admit steam it begins to allow it to escape, and the design 
of the auxiliary valve which Mr: Asquith was ‘seeking to 
control, was to stop admitting, but to keep confined in 
the cylinder behind the piston head, the steam already 
admitted until it should have accomplished the utmost 
possible work. This is best done by keeping the main 
valve unchanged and putting above it a partition upon 
. Which slides an auxiliary valve. In the Asquith patent 
the motion of the auxiliary valve is precisely the same as 
that of the main valve. But it 1s found in work that 
steam varies in effective force with the temperature and 
pressure, and that the same effective results may be ob- 
tained by making the cut-off earlier or later, as the pres- 
sure is greater or less. Mr. Asquith wished to vary the 
time ot the cut-off, and invented the device deseribed in 
his patent for that purpose; that is, he wished to change 
the absolute time of the stroke. Compare this result 
with that achieved with that of the Marsh device. In its 
direct action, the piston and shile valve are moving in 
the same direction sincronously. Mr. Marsh changes the 
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relative time of their motion so that for a very short 
period of time, they move opposite to one another; but 
the steam is the real motive power, and the valve con- 
trols the action of the steam upon the piston, consequently . 
this motion in contrary directions can last only until the 
inertia of the engine has been overcome, when the piston 
obedient to the steam comes again into unison with the 
slide valve. In either case the relative time of a stroke 
ot the valve is changed and results in changing the speed 
of the piston. In the one case stopping it entirely and 
causing it to start again in another direction, in the other 
vase decreasing or increasing it as was desired. The dif- 
ferent results coming from the fact that different valves 
are actuated in different degrees. 

Now, go back of the valves, which form no part of 
either patent, and examinethe actuating mechanism; in 
either case there is a gear wheel fixed upon the main 
shaft; there is a second gear wheel of equal diameter 
meshing into the first (this corresponds with Asquith’s 
second description). The second geared wheel carries 
the wrist-pin communicating motion to the valve, and 
the second gear wheel is capable of motion partially 
around the first. The mechanism for controlling this 
motion is not explained in the Asquith patent, although 
it was old and well known, and was shown in the Farra- 
bee patent 15 years earlier in date; it is explained in the 
Marsh patent, but not claimed. The very evident inten- 
tion being, in the Marsh patent, to insist that the words, 
“capable of motion partially around,” were broad enough 
to cover not only the particular method claimed, but any 
equivalent method, and there are several methods equally 
venerable, and perhaps equally efficacious. 

With this discussion of the mechanical principles 


involved, let us examine the testimony of the witnesses. 
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First, consider that of Mr. Henry, called by plaintifts 
in rebuttal. He had studied the models and drawings, 


and had read the testimony of Mr. Blanchard. 


In answer to defendant's questions 49 to 54, found on 
page 89, he says of the Ferrabee patent that on one side 
of a simple line drawn from the main shaft to the valve 
seat: “So far as a cut-off is concerned, there is no partic- 
ular reason why it should pass it, because the utmost cut- 
otf would come when the arm is on this line, and on 
either side of this line, whether up or down, there would 
be a lessening of the throw, and passing the center 


it would just reverse the motion.” 


On page 100, in answer to question 6: “Q. Now leave 
out of consideration the question as to how the respective 
wheels are moving, whether the are of a cirele or per- 
pendicular or straight line, and considering the wheels of 
the Ferrabee device and of the Asquith device to be of 
the same diameter, would there be any difference in the 
two devices in valves in their motions of the principles 
of their action, both being attached to the governor to 
vary the cut-off”. “A. No; [don’t see anything differ- 


ent.” 


** ). The real ditterence, then, would be the facet that 
one wheel moves ina perpendicular direction and the 
other in the are of il eirele ? A. | don t See any other lit- 


ference. 


And on page 104, comparing the Marsh device and 
the Asquith device, he says there is no difference between 
them except that the valves are not the same; that is, that 
they are not the same mechanically, because they are used 


tT produce ditterent results. 
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Mr. Brecht called for the defendant. Had been a 
practical mechanic for many years and engineer in the 
Navy and an examiner in the Patent office. He was an 
examiner in the Patent office at the time the Marsh ap- 
plication was pending and advised the examiner in 
respect to it, and gave as his opinion that the Ferrabee 
device was an anticipation. He did not at that time know 
of the Asquith device, but now that his attention was 
ealled to it, says: “There is no function whatever that is 


not found in both.” (Page 52, Question 12.) 


Mr. James M. Blanchard, whose testimony is all inter- 
esting reading and is found on pages 60 to 65, explains 
with great clearness the reasons why he concludes that. 
there is no novelty in the device described in Marsh's 


application. 


In addition to this testimony, comparing the old pat- 
ents with the Marsh device, we have the testimony of 
Mr. Miles, which was not contradicted, there being ho 
attempt made to contradict it, to the effect that he had 
seen precisely the same device in use and used for pre- 


cisely the same purpose in Kentucky. 


Mr. Miles had seen one engine at defendant’s shop, 
evidently the exhibition engine, and he explained partie- 
ularly the mechanism which he had seen twenty years 
before in Bowling Green. He says there was a gear 
wheel fixed to the driving shaft and also there was a 
sleeve upon the driving shaft which carried the gear 
wheel meshing into the fixed wheel, and the engine was 
reversed by rolling the sleeve on the shaft and carrying 
the gear on the extension of the sleeve an equal distance 
above and below a line drawn from the center of the 


driving axle to the center or lower inside rocker arm pin. 
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The only attempt made to break this testimony 
down, was the expert testimony of Mr. Henry, who stated 
that he thought that such adevice could not be successfully 
operated upon the frame work of a locomotive, and the 
witness attempted to show by reference to a book (which 
has not been returned as an exhibit) why it could not be 


attached to a locomotive. 


The reasons given, it would seem to us, would apply 
equally well as reasons why it could not be attached toa 
self-propelling engine, and yet the only engine ever used 
by the defendants was exhibited as a self-propelling en- 
gine, and the only utility in the device was in that it 


could be used on a self-propeller. 


We submit that the Court must conclude that the de- 
vice Was not novel, and was not one upon which the plain- 
tiff was entitled to a patent. It is needless to cite 
authorities upon this point. Even without the benefit of 
Miles’ testimony, we have the Asquith patent, which was 
deseribed in his second modification as identical with the 
plaintiff's device, and which the plaintiff's expert could 
differentiate from plaintiff's device only by the facet 
that they were used to operate different valves, although 


both were valves regulating the passage of steam. 


And such moditieation in the use has never been con- 
sidered suflicient to enable an inventor to have a patent 


that the Courts would sustain. 


Bean vs Smallwood, 2 Story, 408. 

Howe vs. Abbott, 2 Story, 194. 

Kay vs. Marshall, 1 Ben., 535. 

Grant vs. Raymond, 6 Peter, 218. 

Losh vs. Hogue, 1 Webster's Pat. Cases, 207. 
Smith vs. Nichols, 21 Wall., 112. 
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Roberts vs. Ryer, 91 U. S, 150. 
Sewell vs. Jones, 91 U. 8., 171. 


We submit the appeal should be dismissed. 


The cross-appeal should be allowed, but its allowance 
is a matter of no importance if the main ease is dis- 
missed. 

CHARLES F. BURTON, 
Solicitor for Nichols, Shepard & Co. 
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I. 


STATEMENT. 
First— History of cause. 
ComMPLAINANTs BrILy , 


was filed in the court below, June 9th, 1881, against Nich- 


(1) Invention by Elon A. Marsh of a certain described 
valve gear. 

(2) Issue of letters patent therefor by the U. 8., dated 
Dee. 28th, 1880, No. 236,052. (A fuller statement of the 
invention covered will be found in the second portion of 
the brief.) 

(3) Title in the complainants. 

(4) Infringment thereof without license by defendant. 

(5) Prayer for answer, accounting, injunction and process. 

To this bill was annexed a true printed copy of the speci- 
fications and drawing of said patent, “ Exhibit A.’’ (Record, 
pages 7 to 12.) 


Proper process was had, and the 
ANSWER 


of defendant was filed therein, September 22d, 1881, viz. : ' 
(1) Denying invention by E. A. Marsh. 
(2) Averring ignorance of the patent, except as informed 

by the bill, neither averring nor denying its issue. . 
(3) Charging that the so-called invention has long been 


known to the general public, and admitting use of it. 


(4) Averring anticipation : 
(1) By use in 1865 in Bowling Green, Ky., without 
names, ete. 


3 


(2) By an English patent to James Ferrabee., 

(3) Ditto to one Shaw. 

(4) By public use at Taunton, Mass., without names, 
ete. 

(See pages 14, 15, 16 of Record.) 

Complainants replied, and proofs were taken by complain- 
ants tending to sustain the bill on the 26th day of October, 
1881, in which complainants offered in evidence the original 
patent in question, which was received without objection, 
and marked “ Exhibit A.” (Supplement to Record, pp. 1 
to 11.*) 

Keb. 23d, 1882, the perosrrion of one James H. Miles 
was taken by defendant on the allegation of prior use at 
Bowling Green, Ky.,. under. complainants’ objection. 
(Record, pp. 45, 46, 50.) Sept. 8th, 1882, a motion was 
made to suppress said deposition under the rules and such 
objections, which, on the 11th of Sept., 1882, was allowed 
by the said Cirenit Court. (Reeord, pp. 32, 33.) 

On perrrion tiled Jan. 20, 1882, the answer was amended 
Jan. 23, 1882, by claiming that the complainants’ patent 
had also been anticipated by two other English patents. 

(1) Patent to Charles Sells. | 

(2) Patent to W. Clark. 

To which amendment complainants replied, and time was 
extended for the taking of further testimony. 

April 6th, 1882, a morion was made, in the court below, 
to strike the patent No. 236,052 (“ Exhibit A’’) from the 
tiles, on the ground that the same had been materially 
changed. (Record, p. 22.) 

This was supported by an affidavit that the same, when 
presented and offered in evidence, Oct. 24th, 1881, did not 


* This portion being in the form of a deposition was accidently omitted 
from the original return, which was not discovered until the record was 
printed, when, by consent, it was added. 
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I. 
STATEMENT. 
First—History of cause. 
CompLAINANts’ BILu 


was filed in the court below, June 9th, 1881, against Nich- 
ols, Shepard & Co., alleging : 

(1) Invention by Elon A. Marsh of a certain described 
valve gear. 

(2) Issue of letters patent therefor by the U. 8., dated 
Dee. 28th, 1880, No. 236,052. (A fuller statement of the 
invention covered will be found in the second portion of 
the brief.) 

(3) Title in the complainants. 

(4) Infringment thereof without license by defendant. 

(5) Prayer for answer, accounting, injunction and process. 

To this bill was annexed a true printed copy of the speci- 
fications and drawing of said patent, “ Exhibit A.’’ (Record, 
pages 7 to 12.) 


Proper process was had, and the 
ANSWER 


of defendant was filed therein, September 22d, 1881, viz. : 

(1) Denying invention by E. A. Marsh. 

(2) Averring ignorance of the patent, except as informed 
by the bill, neither averring nor denying its issue. 

(3) Charging that the so-called invention has long been 
known to the general public, and admitting use of it. 

(4) Averring anticipation : 

(1) By use in 1865 in Bowling Green, Ky., without 


names, ete. 


3 
(2) By an English patent to James Ferrabee, 
(3) Ditto to one Shaw. 
(4) By public use at Taunton, Mass., without names, 
etc. 

(See pages 14, 15, 16 of Record.) 

Complainants replied, and proofs were taken by complain- 
ants tending to sustain the bill on the 26th day of October, 
1881, in which complainants offered in evidence the original 
patent in question, which was received without objection, 
and marked “ Exhibit A.” (Supplement to Record, pp. 1 
to 11.*) 

Keb. 23d, 1882, the perosrrion of one James //. Miles 
was taken by defendant on the allegation of prior use at 
Bowling Green, Ky.,. under. complainants’ objection. 
(Record, pp. 45, 46, 50.) Sept. 8th, 1882, a motion was 
made to suppress said deposition under the rules and such 
objections, which, on the 11th of Sept., 1882, was allowed 
by the said Cireuit Court. (Reeord, pp. 32, 33.) 

On peritrion filed Jan. 20, 1882, the answer was amended 
Jan. 23, 1882, by claiming that the complainants’ patent 
had also been anticipated by two other English patents. 

(1) Patent to Charles Sells. 

(2) Patent to W. Clark. 

To which amendment complainants replied, and time was 
extended for the taking of further testimony. 

April 6th, 1882, a morion was made, in the court below, 
to strike the patent No. 236,052 (“ Exhibit A’’) from the 
tiles, on the ground that the same had been materially 
changed. (Record, p. 22. 

This was supported by an affidavit that the same, when 


presented and offered in evidence, Oct. 24th, 1881, did not 


* This portion being in the form of a deposition was accidently omitted 
from the original return, which was not discovered until the record was 
printed, when, by consent, it was added. 
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bear the signature of the Secretary of the Interior, and that 
such signature has since been added. (Record, p. 23.) 

On this motion certain facts were stipulated, 7f compe- 
tent, relevant, or material, as to said exhibit. (Record, p. 
256.) 

It was argued before, and decided adversely to defend- 
ants, by his Honor, Justice Mathews, June 26th, 1882. 
(Record, p. 27.) 

July 3d, 1882, a Morton was thereafter made by 
defendant, to further amend the answer by setting up, as 
anticipating complainants’ patent, “Exhibit A,” English 
Patent No. 1,424, of 1873, to Robert Asquith, which 
amendment was filed Sept. 14, 1882. (Record, pp. 28-31.) 

To which complainants replied, and the time further 
extended to take evidence. 

Further testimony in behalf of both complainants and 
defendant was taken and certain stipulations filed, all of 
which is not necessary to notice at this point; and on the 
10th day of February, 1883, the cause was finally argued 
and submitted, a/l defenses to complainants’ case being 
abandoned, except the question of the. validity of their 
Letters Patent, “ Exhibit A.” (Reeord, p. 38.) 

On the 16th day of April, 1883, a decree was entered 
dismissing complainants’ bill (Record, pp. 37-38), in pur- 
suance of an opinion filed therein by the district judge 
sitting therein. (Record, pp. 33—8—9, 40-1.) 

Whereupon complainants appealed in due form from 
such decree, and the defendant also appealed from the 
order suppressing the deposition of said Miles, which 
appeals are now before this court. 


Summary. 
It appears, therefore, that this was a bill in equity to 
restrain and account for the infringement of certain letters 
patent, that the answer was non-committal as to its issue, 
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5 
admitted such infringement, but denied the validity of such 
patent for the reason that the invention had been antici- 
pated, and specified the anticipations to be : 

(1) Four English patents. 

(2) Prior knowledge and use at (a) Taunton, Mass., and 
(b) Bowling Green, Ky., without giving names of those 
having knowledge thereof in either place. 

Testimony tending to prove the complainants’ case was 
thereupon taken Oct. 26, 1881, when, it was afterwards 
alleged (April 6th, 1882), it was discovered by defend- 
ant’s counsel that the patent relied upon had not been 
signed by the Secretary of the Interior, but no objection 
was taken to it when offered in evidence, on that or any 
other ground. 

The following January the defendant amends the answer 
by adding notice of two other English patents as antici- 
patory of the complainants’ patent, without amending its 
former answer in regard to its issue, and without setting up 
as a defense the alleged (then known to it) omission of 
signature. 

On the 2d day of December, 1881, complainants take 
further testimony wnder stipulation, and on the 23d day 
of February, 1882 (Record, p. 32), the defendant took, 
under notice and objection, the testimony of a witness at 
Grand Rapids, Mich., tending to support the Bowling 
Green anticipation, 

On April 6, 1882, and not before, defendant moved to 
strike “ Exhibit A” from the files, for reasons connected 
with the signing, which was denied June 26th. Following 
this was another motion to amend the answer (July 3d, 
1882), by setting up another English patent as anticipating 
complainants’ patent “ Exhibit A,” and not specifying any 
defect on the ground of signature, which amendment was 


allowed. 


Defendant and complainants took further testimony on. 
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the various anticipating patents in evidence, and finally 
proceeded to a hearing, when every defense alleged in the 
answer against the patents of complainants was abandoned, 
and the sole defense insisted upon was that of invalidity of 
the patent, because of irregularity of signature by the Secre- 
tary, @ defense not apparent on its face, and not pleaded. 
(Record, p. 38.) 

The facts of the signing of Patent 236,052, “ Ex. A,” are 
shown, under objection as to relevancy, competency, or 
materiality, by stipulations (Record, p. 25, and pp. 34-7), 
whereby it conclusively appears, subject to such objections, 
that : 

(1) Said patent was in all respects, except signing 
hy the Secretary of the Interior, regularly issued, and 
the public notified of its existence, Dec. 28th, 1880. 

(2) That the omission of the Secretary’s signature 
was purely accidental, and not intentional. 

(3) That it was not. known by complainants until 
Feb. 12th, 1882. 

(4) That, deciding that the omission was accidental, 
it was thereupon signed (Feb. 24th, 1882), by the- 
assistant Secretary who was in oftice Dec. 28, 1880, and 
who signed all patents of that date, as of its original 
date, and returned to patentee. 


On the hearing said letters patent was filed and offered 
in evidence, dated Dec. 28th; 1880, and on its face comply- 
ing with all provisions, as to signature and sealing, as 
required by the statutes, which originaloletters patent are 
now before this court, having been returned by special 
order. 

Notwithstanding that said patent was regular on its face, 
the court below entertained a defense impeaching its 
regularity and decided it invalid, and dismissed complain- 
ants’ bill. 


-J 


Subsequently it was enacted by Congress and approved 
by the President, relative to this patent, as follows : 


CHAPTER 93. 


AN ACT FOR THE RELIEF OF Eton A. Marsu AND 
Minarp LAFEVER. 


“ Whereas, heretofore, to wit, on the twenty-eighth day 
“of December, Anno Domini eighteen hundred and eighty, 
‘‘in the due form of procedure, and in all other legal respects, 
“letters patent numbered two hundred and_ eighty-six 
* thousand and fifty-two of the United States of America were 
“duly granted and issued to Elon A. Marsh: and his assignee, 
‘ Minard Lafever, of Battle Creek, in the county of Calhoun 
“and State of Michigan, one of the United States, for a new 
“and useful improvement in steam engine valve gear, save 
“that the said letters patent were not, by accident or mistake, 
“at the said time of issuing, to wit, on the twenty-eighth day 
“of December, eighteen hundred and eighty, signed, as by 
“law required, by the Secretary of the Interior ; and, Where- 
‘as, the said-named letters patent were afterwards, to wit, 
‘on the twenty-fourth day of February, Anno Domini, 
“eighteen hundred add eighty-two, but not before, duly 
“signed by the then acting Secretary of the Interior; There- 
** fore, 

as Be it enacted bg the Senate and House of Represen tatives 
“of the United States of America, in Congress assembled, 
“That the letters patent named in the preamble of this act 
“are hereby, and by this act, made legal, valid, complete and 
‘ operative, in law and equity, from the twenty-eighth day of 
“ December, eighteen hundred and eighty, to the same 
“extent and for the same term that the same would have 
“ been legal, valid, complete and operative if the signature of 
‘the Secretary of the Interior had, at the time of the sup- 
‘posed issue of said letters patent on the day aforesaid, been 
“placed thereon, and the omission of said signature thereon 
‘*had not occured. 

“ Provided, however, That the provisions of this act shall 
“not be held or construed to apply to or affect any suits 


S 


“now pending, nor any cause of action arising prior to its 
—* passage. 


“ Approved February 3, 1887.. 
SEcoND-— AssIGNMENTS OF ERROR. 


Under the facts appearing we submit that the decree of 
the court below, dismissing complainants’ bill, was erroneous 
in the following respects and for the following reasons : 


(1) 


Defendant could not impeach complainants’ patent when it 
was presented at the hearing below, for the supposed irregu- 
larity in its signing and issue, it not being apparent on the 
face thereof, without pleading such defense, and regularly 
putting it in issue, and no evidence would be competent or 
relevant therein unless such issue was tendered. 


(2) 


Said letters patent appearing to be regular on its face, 
it could not be so impeached in this suit, whether it was 
necessary or not to set up such defense, by either plea or 
answer. 


(3) 


If it was competent to so attack the validity of the patent 
without averment, then the legal effect of the alleged irregu- 
larity of the signature of the acting Secretary of the Interior 
(regardless of the Act of Congress) placed thereon (Feb. 
24th, *82), a year before the hearing (March 6, °83), was to 
cure the error. 


And herein : 

ist. It was not irregular, legally speaking, as it related 
to the original date of issue and delivery. 

2d. Lf it did not validate said patent from that orig- 
inal date, it did so from the date of signing. 

3d. If from the date of signature (Feb. 24, °82) 
only, then complainant was entitled to an injunction 
at the hearing, and an accounting from the date of 


signature. 


We further urge: 


(1) 

If said patent did not become valid by the subsequent 
signature of the Assistant Secretary of the Interior, then 
the effect thereon by the Act of Congress, heretofore men- 
tioned, so far as this cause is concerned was to validate it 
‘from the original date ? 

And herein : 

That the proviso, that such legislation shall not be held to 
apply to existing suits and causes of action, ete., was 


invalid. 


(2) 


If such patent is to be treated as a valid letters patent, or 
if the validity could not be questioned therein for the 
alleged irregularity, then Marsh was the first inventor of 
the invention specitied— 

(1) Beeause all those defenses were abandoned at 
the hearing below. 

(2) On thé evidence, if such evidence is to be con- 
sidered at all after such abandonment. 


(3) 


The order suppressing Miles’s deposition, as proving an 


anticipation, was correct, and the effect to be given to that 


deposition is that it is evidence only of the state of the art, 
if any defenses except that relied on below are to be com 


sidered in this court. 
(4) 


And a decree as prayed for should have been rendered. 


ARGUMENT. 


Defendant could not impeach complainants’ patent, 
“ Exhibit A,’ for the supposed irregularity in its signing 
and issue, it not beng apparent on its face thereof, WITHOUT 


PLEADING SUCH DEFENSE, 


The asserted defect was not apparent on the face of such 
patent, and there is no competent evidence that it was at 
any time other than as it was.presented ~~ =wt helaw, 
and now to this court. | 

It was offered ry ae before ane 
of October, 1881/ et See. 4— 

The defendant contends te was 
time. The burdenof proof is upon hi 
point. It contends that it was then a fatally defective 
instrument, yet it was offered clearly for the purpose of 
proving that the complainant had the patent in question, 
i. e., that such a patent had been regularly issued to him by 
the United States. Defendant could not have been una- 
ware of this object. For that purpose it was either clearly 
competent, or clearly incompetent. If it was incompetent, 
irrelevant or immaterial, to prove that issue, it was the duty 
of the defendant’s counsel to have objected at that time, 
and to have ealled attention to the defect, that is, he should 
have stated the ground of his objection, the reason why it 
was incompetent or immaterial, so that the reason would 
appear on the record. 

If the defect in signing then appeared, the fact would 
have appeared in the record. As no objection was then 
taken, and as it appears to the court without flaw, we con- 


(3) 


The order suppressing Miles’s deposition, as proving an 
anticipation, was correct, and the effect to be given to that 
deposition is that it is evidence only of the state of the art, 
if any defenses except that relied on below are to be con 


sidered in this court. 


(4) 


And a decree as prayed for should have been rendered. 


ARGUMENT. 


Defendant could not impeach complainants’ patent, 
“ Exhibit A,’ for the supposed irregularity in its signing 
and issue, it not being apparent on its face thereof, wrrnout 


PLEADING SUCH DEFENSE, 


The asserted defect was not apparent on the face of such 
patent, and there is no competent evidence that it was at 
any time other than as it was presented to the court below, 


and now to this court. 
It was offered in eyidence before an examiner on the 26th J. 2 farctcdt G 

of October, 1881/ | Atae A 4— Cl ) Was eorer 4~ 
The defendant contends that it was not signed at that ~~~ 

time. The burden of proof is upon him to establish that 

point. It contends that it was then a fatally defective 

instrument, yet it was offered clearly for the purpose of 

proving that the complainant had the patent in question, 

i. é., that such a patent had been regularly issued to him by 

the United States. Defendant could not have been una- 

ware of this object. For that purpose it was either clearly 

competent, or clearly incompetent. If it was incompetent, 

irrelevant or immaterial, to prove that vssue, it was the duty 

of the defendant’s counsel to have objected at that time, 

and to have called attention to the defect, that is, he should 

lave stated the ground of his objection, the reason why it 

was incompetent or immaterial, so that the reason would 

appear on the record. 
If the defect in signing then appeared, the fact would 

have appeared in the record. As no objection was then 


taken, and as it appears to the court without flaw, we con- 
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tend that it must be conclusively presumed for all the pur- 
poses of this case. 

The manner in which this patent is attacked has a bear- 
ing on this question. A motion was made to strike it from 
the files on the ground of alteration. When the patent was 
produced in court, 7t appeared to be regularly and properly 
authenticated, complying with all the provisions of the law 
with reference to its execution, and dated the 28th day of 
December, 1880. By stipulation certain facts were 
admitted, provided they were competent, relevant or mate- 
rial (Record, p. 25). The only further evidence was an 
affidavit of counsel, who took the testimony heretofore 
referred to, stating that such patent was not signed when 
such testimony was taken, and that it had been altered since 
that time (Record, pp. 22-3); thus the evidence upon that 
subject depended upon that affidavit, which was practically 
contradicted by the counsel himself in not objecting to its 
introduction at that time. | 

The motion was denied. 

Counsel for defendant subsequently amended his answer, 
treating the patent as valid in form, and alleging a new 
anticipation, on which, with the other anticipations already 
alleged, defendant took testimony at considerable length, 
all of which was at the hearing practically abandoned. 

We respectfully submit that no such defense should have 
been heard at that stage of the case, without at least plead- 
ing, and regularly putting it in issue, on which evidence 
pro and econ might have been produced. 

Rubber Co. vs. Goodyear, 9 Wall., 788. 


— In Giant Powder Co. vs. Safety Powder Co., 19 Fed. R., 
609, 511, it was clearly intimated that a question of this 
character should be raised on the pleadings, and to the same 
R. W. Reg. Manf. Co. vs. R. R., 23 Fed. 

R., 593. 


effect is— 


And if not previously known, it should be set up in a 


supplemental answer. 
Moorehead vs, Jones, 3 Wall., Jr., 306. 


“ — a Mi ~. 
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LI. 


The patent in question being regular on its face, no 
evidence 18 CON lent to show that the signatures, seal oT 
attestation of the issuing thereof was irregular, or to 
contradict the facts stated on its face, whether pleaded or 


not. 


[t is an offer of evidence aliunde to vary the terms of an 
official record, by reading into this patent the faets proposed 
to be proved. This cannot be allowed; hence it must be 
accepted as conclusive evidence of the patentee’s exclusive 
right from the time specetied therein, seventeen years from 
December 28th, 1880. 

This is the established ‘rule of evidence in regard to all 
public records authenticated by certain required forms, and, 
when the face of the record shows such compliance with 
the law, it necessarily imports absolute verity, and cannot 
be impeached by parol. 

It is unquestioned that Letters patent are publie records. 

The very fact that, under the statutes, the contract between 
the government and the patentee can only be proven by the 
record, or « duly certified copy thereof, that is, that it can- 
not be proven by parol, necessarily implies the converse, 
that such record, when existing, cannot be varied or dis- 
proven by parol. 

1 Greenl. Ev., 275, note. 

Not even by the officer who made it. 


Rosg vs. McLang, 6 Pet., 283. 
Kavanaugh vs. Day, 10 R. 1., 393 


As a Magistrate cannot impeach his certificate of acknow- 


ledgment. 


Jamieson vs. Jamieson, 8 Whart., 457, 
469. 
Rose vs. McLang, 6 Pet., 283. 
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Nor to impeach a land patent of the United States. 
Bruckner vs. Lawrence, 1 Doug., 30. 
Stringer vs. Young, 3 Pet., 341. 


In the latter case it was held by Marshall, C. J., that it 
was doubtful if it could be impeached by showing fraud 
committed by the one obtaining it, where it was attempted 
to show that the land patent was obtained on a certificate, 
signed by one a clerk instead of the register, as required by 
law. 

Nor to impeach a letters patent for an invention, as in the 
case of Doughty vs. West,6 Blatch. #29, where the defend- 
ant claimed that reissue had been issued by the mistake of 
a subordinate in the office, the court remarking: 

“For any such alleged invalidity, the only remedy would 
“be adirect proceeding by the United States, and the signa- 
“tures of the proper otticers to the grant must be respected, 
“in the absence of fraud, so long as the United States them- 
“selves do not question the grant. Zhis is familiar law 
“in regard to all grants by a sovereign.” 

In Phil. & 7. R. BR. Co. vs. Stimpson, 14 Pet., 448, it 
was held that a patent issued under the great seal of the 
United States, could not be impeached. 

“That no tribunal could controvert the sufliciency of 
‘* proofs where the officer executing the patent is the sole 
“ judge.” ; 

In Hureka Co. vs. Bailey Co., 11 Wall., 488, 492, it was 
held that a patent (for invention) could only be impeached 
for fraud, in a direct proceeding, and not in a suit for its 
infringement. 

The same principle was announced in L?ubber Co. vs. 
Goodyear, 9 Wall., 788. 

And has comparatively recently been held in 2. W. Leg. 
Manf. Co. ve: N. H. C. H. &R. Co., 23 Fed. R., 593, 
where Judge Wheeler held that a court could not impeach 
a patent by showing, contrary to its face, that the require- 
ment of the statute had not been complied with. Also, in 


_" 
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Giant Powder Co. vs. Safety Nitro-Powder Co., 19 Fed. 
Rep., 409, 511, where it was held that all (such) questions of 
fact must be conclusively determined by the officer issuing 
at. 

It follows that the face of the instrument is conclusive 
evidence, in all collateral proceedings. 

Tuer EvipeNnce which is relied upon to attack the date 
from which this patent commences to run, or to impeach 
that allegation on its face, consists of two stipulations as to 
certain facts, both subject to all questions of competency, 
materiality or relevancy. (Record, pp. 25, 34, 37.) 

[t therefore appears‘that such evidence is subject to the 
objection here urged, the stipulations being merely a state- 
ment of the facts, provided the same are material or com- 
petent to attack the face of said patent. The proof is in 
simply the same condition as if depositions had been taken, 
showing these facts under the same objections. 

We submit the point is therefore well taken. 


IT. 


If the regularity of issue of said patent is open to 
attack in this cause by the evidence produced, 1 respect- 
Fully submit that such facts do not constitute an impeach- 
ment of its validity, or of the date when the protection to 
the inventor began and ends. In other words, the signing 
by the Assistant Secretary of the Interior, in legal effect, 


was neither irregular nor invalid, 


This position is based upon the following principles : 

First—The correction of its own mistakes made in the 
execution of the evidence of contracts entered into by a 
severeigun power is one of the inherent powers of sov- 
ereignty. 7 

Second—A third party thereto can obtain no vested 
rights based on mistakes so made by the sovereign power, 
and thus prevent their correction, thereby converting the 
mistake into a positive wrong or injury, contrary to the will 
of the sovereign power. 

Third—Title of any kind from the United States is by 
record, and follows the analogies of rights under judgments 


and decrees. 
2 Black’s Com., 343. 


’ U. 8S. vs. Schurtz, 12 Otto, 378. 


Fourth—lIt involves necessarily two elements— 
(1) The exercise of a judicial discretion in determin- 
ing upon the grant. 
(2) The creation of the record thereof. 
Lifth—Any errer or defect in the record which is not 
an error in the express judgment determined upon in the 
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exercise of judicial diseretion, +s «@ clerical error, and 
amendable, no matter how important a part of the record it 
may be, if from other parts of the Record it can be satis- 
factorily ascertained what the amendment should be. 


Freeman on Judgments, Sec. TZ. 


It seemns to me these principles are too plain for urgu- 
ment. 

kirst—I\|s there anything in the statutes or nature of a 
patent which modifies these principles and their application 4 

The statute, upon this question, prescribes as follows: 

“Section 4883. All patents shall be issued (1) in the 
“name of the United States of Ameriea, (2) under the seal 
“of the Patent Ofhiee, (3) shall be signed ’by the Secretary 
‘of the Interior, and (4) countersigned by the Commissioner 
“of Patents, and (5) they shall be recorded, together with 
“the specifications, in the Patent Ottice, in books to be kept 
“for that purpose,’ 

Section 478 provides that the seal of the Patent Oftice 
shall be the seal with which letters patent and papers issued 
therefrom shall be authenticated. 

Sections 479, 481 and 483 provide generally for the 
powers and duties of the Commissioner of Patents, in 
allowing patents, ete. 

Section 4893 provides that if on due application and 
examination it appears that the claimant is justly entitled 
toa patent under the law, the commissioner shall issile ad 
pate nt the repfor. | 

Hence all the judicial dzseretion as to the issue of a letters 
patent on a compliance with the requisites therefor, is to be, 
exercised by the Commissioner of Patents, and therefore- 
the signature of the Secretary does not make the patent, 
but verifies it. 

Woodworth vs. Hall, 1 W. & M., 389. 
Butterworth vs. Hoe, 112 U. 8., 50. 


And it was intimated by this court in Grant vs. Ray 
mond, 6 Peters, 231, 240, that if the application was passed 
by the commissioner in proper form, the Secretary of State 


(as it was then provided) could not withhold his signature. 
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Section 4885 provides that every patent shall bear date as 
of a day not later than six months from the time at which 
it was passed and allowed, and notice thereof was sent to the 
applicant or his agent, and if the final fee is not paid within 
that period the patent shall be withheld. 

It appears, therefore, after a patent has been allowed : 

First,—That the Commissioner must fix the date, from 
whence the inventor’s protection evidenced by said letters 
patent shall inure to his benefit. This is a judicial aet. 

Second,—That from the nature of things, such date can- 
not be the date of allowance, nor the date of the payment 
of the final fee; and: 

Third,—From the necessities of the manner of transacting 
the business, and from the provisions of the statute, such 
date need not correspond with either the actual date of 
affixing the signatures of either the Commissioner of 
Patents, the Secretary of the Interior, or of the seal. 

I call attention especially to the language of Section 4885, 
providing that every patent shall bear date, * as of aday,” 
not later than six months, ete., as providing especially that 
the date of the beginning of the seventeen year period of 
protection need not be the date of signing or sealing. It 
certainly means that if it means anything. Upon the power 
of selection of date by the commissioner the six months’ 
provision is simply a limitation. 

Second—At this point the inquiry becomes pertinent: 

What is the nature and spirit of a letters patent Jor an 
invention, and does its nature and spirit prevent a subse- 
quent signing to correct the mistake ? 

Certainly it is evidence to the public by an open letter 
properly authenticated, of a contract between the govern- 
ment of the United States, as party of the first part, and the 
patentee, as party of the second part, vouching for a compli- 


ance with certain requisites and forms and the payment of 
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certain fees, and that, prima facie, the patentee is the first 
inventor of the invention therein deseribed. 

The letters patent do not grant to him the protection. 
That he obtains by force of the statute and the adjudication 
under it. If there were no law behind the patent it would 
be nugatory, hence it is the evidence proving that he is 
entitled to the protection secured by the constitution and 
statutes, and specifying the period when that protection 
begins and when it ends. 

Curtis on Patents, Preliminary Observa- 
tions, p. 23. 


[t is clearly not a grant of anything which the United 
States previously owned, as the patentee had a common law 
riglit in his invention (and an inchoate right to « patent), and 
he might keep it a secret from the public. 

Marshall, C. J., in Evans vs. Jordon, 1 


Brock, 252. 
2nd Kent. Comm., 372. 


As, therefore, there is nothing transferred, it is not impor- 
tant as in a conveyance of land to inquire when the title 
passes, Simply because there is nothing that passes, All 
that is important is the date of the period during which the 
inventor is entitled to protection. 

Although See. 4884 specitics what the patent shall contain, 
including the provision that it shall contain a grant for the 
patentee, ete., for the term of seventeen years, it cannot alter 
this principle or the spirit of a letters patent for an invention, 
to use the term, “grant to the mventor,” for the simple 
reason there is nothing previously possessed by the United 
States transferred to the patentee. At most it is a mere 
direction as to its form. 

Being but evidence of the inventor's rights, and nothing 
in esse being transferred by it, it is only necessary to: con- 


sider such patent solely as evidence, disembarrassed from 
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any question of transfer of a title. Therefore, such signing 
and sealing and delivery must be considered solely in rela- 
tion to the creation of evide NCE, bringing the inventor 
within the protection of the Statute. 

This view is reinforced by the analogy of land patents, 
it having been held by this court that title from the United 
States being by Record, that delivery is not essential to the 
transfer of title, but that, however, the owner of the land 
can compel a delivery by mandamus for the purpose of 
obtaining the evidence of his title. 


U.S. vs. Schurtz, 12 Otto, 378. 


This brings us to the nature of this correction. It is 
argued by the defense that it cannot be considered in the 
light of a clerical error, nor even in the light of a correc- 
tion, as they argne that in the absence-of such a signature 
there can be noth ing to correct, nothing in which there can 
he ai clerical CTTo?r. 

This necessarily implies that it is the signature of the See- 
retary which makes the patent; that this patent, and the 
record behind it, without such signature, is nothing more 
than so much blank paper. While, as evidence in court in 
an infringement suit, without such signature the letters 
patent would be nothing more than a piece of blank paper, 
on the other hand, it is perfectly clear that to the Secretary 
of the Interior it was a piece of evidence conclusive in 
its nature, that all the requisites in the patent office had 
been complied with, and, as intimated in Grant vs. Pay- 
mond, his act being a ministerial one, he had no power to 
withhold his signature therefrom. 


See also Butterworth vs. Hoe, 112 U. 8., 
50. 


Hence, in the incomplete state, its validity as a piece of 
evidence in the courtsis one thing. it is 7neompetent there. 
Its validity to the Secretary of the Interior for the purposes 
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of completion or correction is quite another thing. It is 
conclusive there. ° 

Therefore we urge that, being but evidence of a statutory 
right, it is fallacious to say that it is utterly void and can 
be neither completed nor corrected. On the contrary, it 
falls under the Fifth Prineiple laid down as to title by 
record, clerical errors therein and their corrections. 

Further, it becomes immaterial as to when or in what 
special manner, or under what particular circumstances, the 
mechanical application of such signatures or seal were made, 
provide d they Were authoritatively made. 

Such an act involves an exercise of discretion and control 
over the details of the business of the Patent Office and 
[Interior Department, which is absolute in the officers them- 
selves, Which, in the absence of frand, cannot be collaterally 
questioned, and certainly cannot be questioned where there 
is no fraud and are no equities, and where it would be ask- 
ing the government of the United States to violate an agree- 
ment made on its own conditions, all of which were carried 
out by the inventor, and also asking the highest court of 
this government to sanction what its late honored Chief 
Justice Marshall said,in Grant vs. Raymond, would be a 
disreputable act in an individual. 

The authorities sustain this position. 

In Woodworth vs. Hall, 1 W. & Al., 390, 398, the 
error in question was a mistake in the length of time a 
reissue was to run. It was made ont for fourteen when 
it should have been for twenty-eight years. While thus 
defective a suit was brought thereon, and while such sudt 
was pending the patent was corrected by making the per- 
iod twenty-eight years in the place of fourteen years, and 
this correction was afterwards sanctioned or authenticated 
by the Secretary of State. The court held the reissne valid 
from the orzginal date of the reissue, and not from the date 


of correction. 
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But, even in the case of land patents and deeds to land, 
corrections similar and of even greater import, and where 
the rights of third parties had intervened, by bona fide 
sale and purchase, and where such purchasers have been 
dispossessed, have been sustained in this court. 

In the case of Bell vs. Hearne et al., 19 How., 252, it 
appeared that a certificate of purchase and the land patent 
was issued by a mistake of the land office to one James Bell, 
in 1844. It clearly appeared that John Bell was the actual 
purchaser. There was a James Bell in existence, who 
apparently took title to the land, and it was sold on exeeu- 
tion by his creditors. Six years later—1850—Jolin Dell 
returned the patent of James bell to the general land 
office, calling attention to the mistake, whereupon a_ patent 
was issued in his name (John Bell) conveying title to him 
from the original date, 1844. Suit was then brought against 
the then holders of the land, and the State courts of Louisi- 
ana decided that John Bell’s deed was invalid as against 
such holders. ©». the writ of error this court overruled that 
decision, held the! the commissioner of the land office had 
authority to recieve and cancel the patent and issue another 
one, correcting a mistake vecurring six years previously. 

This correction took place not only under a subsequent 
commissioner of the land office, not only under a subsequent 
Secretary of the Interior, of whose department the land oftice 

rasa part, but under another President of the United States 
and administration, and yet it was held by this court. that 
such correction was valid. 

Upon this point the court said: 

“ And the question, in our opinion, is exceedingly clear. 
“The commissioner of the general land oftice exercises a 
“general superintendence over the subordinate officers of 
“ this department, and zs clothed with liberal powers of con- 
“trol, to be exercised for the purpose of justice, and to pre- 


“went the consequences of inadvertence, irregularity, mis- 
“ take and fraud, in the important and extensive operations 


———— 


‘of this ofticer for the disposal of the public domain. The 
* power exercised In this CURE 18 a power lo correct a 
= clerical mistake, the € xiste wee of whieh is shown plainly 
“by the recor “ad. and 4 1S 7 wor-and ain mn the adminia- 
- tr ation of eve; vi department.” 

In the case of the NW. W. Fire Extinguisher Co. vs. 
Phila. Fire Extinguisher Co., 6 Off. Gaz., 34, it was held 
that an omission in the patent of the christian name of one 
of the patentees does not invalidate it if it contains a 
description of him by whieh he ean be indentified. 

Clearly if the patent had been sent back for correction, 
and returned with the name corrected, its validity from the 
original date could not be questioned in collateral pro- 
ceecing. 

Prior to the statutes allowing. reissues, this court had 


recognized the right of the patentee to ask for a reissue 


founded on his own mistake, and bas‘ *he* -h4 -~ --h-* u 
obviously would be his right, prov es 
had made the mistake. (Grant vs. Pai a 
240.) In that ease it was argued by tq. 
defense that the inevitable result of nF 
t 


would be to compel those who had . 
used the machines, relying upon the + validity of the patent, 
to respond in damages, that the amendment would retroact 
and expose them to penalties to which they were not liable 
when the act was committed. The facts in that case sup- 
ported that very position. The defendants erected their 
works, put in machinery with knowledge of plaintiff's 
patent, but none that was described by it. Fours years 
later he surrendered his patent, obtained a_ reissue, 
describing their machinery, and sued them, and recovered a 
verdict of $3,266. Defendants brought the case here. 

Marshall, C. J., rendered the opinion of this court, and 
replying to the objection said : 

“That the object was more formidable in appearance 
“than in reality. That it was not probable that the defect 
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But, even in the case of land patents and deeds to land, 
corrections similar and of even greater import, and where 
the rights of third parties had intervened, by bona fide 
sale and purchase, and where such purchasers have been 
dispossessed, have been sustained in this court. 

In the case of Pell vs. Hearne et al., 19 How., 252, it 
appeared that a certificate of purchase and the land patent 
was issued by a mistake of the land office to one James Bell, 
in 1844. It clearly appeared that John Bell was the actual 
purchaser. There was a James Bell in existence, who 
apparently took title to the land, and it was sold on exeen- 
tion by his creditors. Six years later—1850—Jolin Bell 
returned the patent of James Bell to the general land 
office, calling attention to the mistake, whereupon a_ patent 
was issued in his name (Jolin Bell) conveying title to him 
from the original date, 1844. Suit was then brought against 
the then holders of the land, and the State courts of Lonisi- 
ana decided that John Bell’s deed was invalid as against 
such holders. On the writ of error this court overruled that 
decision, held that the commissioner of the land office had 


authority to recieve and cancel the patent and issue another 


one, correcting a mistake vecurring six years previously. 


This correction took place not only under a subsequent 
commissioner of the Innd office, not only under a subsequent 
Secretary of the Interior, of whose department the land oftice 
wasa part, but ander another President of the United States 
and administration, and yet it was held by this court that 
such correction was valid. 

Upon this point the court said: 

“And the question, in our opinion, is exceedingly clear. 
“The commissioner of the general land oftice exercises a 
“general superintendence over the subordinate ofticers of 
“ this department, and zs clothed with liberal powers of con- 
“trol, to be exercised for the purpose of justice, and to pre- 
“vent the consequences of inadvertence, irregularity, mis- 
“ take and fraud, in the important and extensive operations 
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“of this officer for the disposal of the public domain. The 
* power Cre PCR d in th 18 CUS8e 18 a power fo correct a 
na clerical Wi istake. the existence of wh rch is shown plainly 
sg by the record, and is a NECESSUTY power in the adminis- 
* tration of VErY department.” 


In the case of the WN. W. Five Extinguisher Co. vs. 
Phila. Fire Kixtinguisher Co., 6 Off. Gaz., 34, it was held 
that an omission in the patent of the christian name of one 
of the patentees does not invalidate it if it contains a 


description of him by whieh he ean be indentitied. 


Clearly if the patent had been sent back for correction, 
and returned with the name corrected, its validity from the 


original date could not be questioned in collateral pro- 
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defense that the inevitable result of allowing such reissue 7 faa ZF 2 
would be to compel those who had constructed, sold and’ 


used the machines, relying upon the i validity of the patent, — 

to respond in damages, that the amendment would retroact 

and expose theim to penalties to which they were not liable 

when the act was committed. The facts in that case sup- 

ported that very position. ‘The defendants erected their 

works, put in machinery with knowledge of plaintiff's 

patent, but none that was described by it. Fours years 

later he surrendered his patent, obtained a_ reissue, 

describing their machinery, and sued them, and recovered a ; 

verdict of $3,266. Defendants brought the case here. 
Marshall, C. J., rendered the opinion of this court, and 


replying to the objection said : 
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“That the object was more formidable in appearance 
“than in reality. That it was not probable that the defect 
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“in the specification could be so apparent as to be per- 
“eeived by any but those who examined it for the purpose 
“of violating the invention, they were not entitled to much 
“favor.” : 

The verdict and judgment were sustained. 

His remarks are very pertinent here, especially in disposing 
of the argument that a retroactive effect of the signature 
would be to make parties trespassers who where not trespassers 
without it. Even on the facts stated in Grant vs. Raymond, 
this court did not think that they were entitled to much con- 
sideration ; how much less are they entitled to a consideration 
when they deliberately violated the rights of the patentee 
with the full intent, at the time of such violation, to tres- 
pass upon his rights. There was no reliance on the inval- 
idity of the patent in this cause, and no action by the 


defendant based upon such supposed invalidity, as in the 


ease of Grant vs. Raymond. 


Since Grant vs. Raymond the statute has authorized 
reissues for mistakes made by the inventor, upon certain 
terms, one of which is practically that the new patent shall 
2 in force only for the period commencing with the date of 
the reissue, the statute being‘entirely silent as to reissnes to 
correct mistakes made by the government. What we ask 
is that the same rule shall be adopted in principle in the 
decision of this case, that was adopted in Grant vs. Ray- 
mond with regard to mistakes by the inventor, and to carry 
out the suggestions or principle laid down in that ease by 
Chief Justice Marshall, who then said upon this point: 

“The laws which are passed to give effect to this purpose 
“ought, we think, to be construed fairly on the part of the 
“United States, where the full benefit has been actually 
“received, if this can be done without transcending the 
‘intention of the statute, or countenaneing acts which are 
“fraudulent or may prove mischievous. The public yields 
“nothing which it has not agreed to yield. It received 
‘fall which it has contracted to receive. The full bene- 


“fit of the discovery, after its enjoyment by the discoverer 


“for fourteen years, is preserved; and for his exclusive 
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“ enjoyment af it during that timne the public faith is pledged. 
“The sense of justice and of right, which all feel, pleads 
“strongly against depriving the inventor of the compensation 
“thus solemnly promised, beeause he had committed an 
“inadvertent or innocent mistake.”’ 

“If the mistake should be committed in the Department 
“of State, no one would say that it ought not to be corrected. 
“ All would admit that a new patent, correcting the error, 
“and which would secure to the pate ntee the be nefits which 
“the law intended to secure, ought to be issued. And yet 
“the act does not in terms authorize a new patent, even In 
“this case. Its estimation is not founded on the words of 
“the law, Aut as indispen sably necessary to the Faithful 
“ orecution of the solemn prom 18e made by the United States.” 

The objection was also made that the, pudb/ze was put into 
possession of the machine by the open sale and use of it, 
under the defective specitications, and cannot be deprived 
of it by the grant of a new patent. 

Upon this point the court observed : 

“ This would be perfectly true, if the second patent could 
“be considered as independent of the first. But it is in no 
“respect'so considered. The communication of the dis- 
“covery to the public has been made in pursuance of law, 
“ with the intent to exercise a privilege which is the consid- 
“eration paid by the public for the future use of the machine. 
“Tf, by an innocent mistake, this instrument introduced 
“to secure the privilege fails in its object, the public 
- ought not to avail itself of this mistake. and fo appro- 
“ priate the discovery without paying the stipulated consid- 
“eration. The attempt would be disreputable in an 
“individual, and a@ court of equity might interpose to 
“pestrain him. It will not be pretended that this question 
“is free from difficulty. But the executive departments, it 
‘‘is understood, have acted on the construction adopted by 
“the Cirenit Court, and have considered it as settled. We 
“would not willingly disregard this settled practice in a 
“case wliere we are not satisfied it is contrary to law, and 
“where we are satisfied that it is required by justice and 
“good faith.” 

On the authority of Grant vs. Raymon, the then Attor- 
ney General of the United States, Honorable Joln Nelson, 


rendered an opinion that the date of a letters patent for an 
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invention might be corrected and antedated to correspond 
with a patent issued by the King of Bavaria, when the mis 
take arose from no fraudulent or deceptive intention. 


4 Opp. Attorney General, 335. 


I now come to a consideration of the argument, that this 
correction, being made by a subsequent Secretary of the 
Interior, Mr. Bell having been Assistant Seeretary for 
Secretary Schurz when the patent was issued, and for 
Secretary Kirkwood when signed by him, is invalid, 

Suppose we read the patent as though it were incorpo- 
rated upon its face, substantially the facts urged by the 
defense, which is practically the effect of the testimony if 
admitted. It would then read like this: 

“By mistake, the foregoing patent was omitted to be 

“sioned by the Secretary of the Interior on the d: ay it bears 
“ ad ate, and, it hav ing been returned to this office, we hereby 

‘correct such mistake, and sign the same to relate from its 

s oclataal date. Dated, ete., Atrkwood, Secretary of thi 
“ Interior.” 

Then it would simply amount to a certificate that the 


original failure to sign had been ascertained to be a mis- 


take; that such mistake was corrected by the then Seere- 


tary of the Interior, authenticating said letters patent 
as evidence of the inventor’s right under the statute, from 
its date, December 28th, 1880. 

Why cannot this be done, and if done, why should not 
the courts recognize the validity of such correction, certainly 
in the absence of fraud or in equity when the correction can 
be made from the record ? 

But it may be urged that Secretary Kirkwood, cannot 
decide that Secretary Schurz made a mistake, and if he did 
so decide, he cannot correct it. Yet he has before him 
Record evidence which would be conclusive to Secretary 
Schurz that the patent was entitled to the Secretary’s sig- 
nature. Also the Record showing that the patent was reg- 


die 
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ularly issued as signed and published to the world as a valid 


patent. Now on this Record showing, why should he not, 
for the furtherance of justice, have the power to correct 
errors which clearly appear to have been made in the 
Department? It seems to be implied in the court below 
and by the argument for the defense, that the Seeretary is 
the prineipal, that a patent granted by one Secretary some- 
how contains something which is not contained by a patent 
vranted by another Secretary. The fallacy of it is that all 
secretaries and all officials are but the agents of the Sovereign 
power of the United States, and what they do in pursuance 
of the law is not really done by them, but is done by the 
United States. 

The argument therefore comes to this. The sovereign 
principal, the United States, asserts, we will say, on the face 
of the patent, as follows: 

“4 Ue plain formality in the execution of this patent 
“was not complied with Py that such non-compliance Was 
“through no fault of the patentee, but was a mistake on 
- the part of /. the sovereign power. / have corrected this 
* mistake, duly authenticated the pat nt, as evidence of the 
oe right of the inventor to protection for seventeen years 
“From Lh ("4 mher ISth. ISSU, and / have done this jor the 
“purpose of carrying out and effectuating the original 
* contract made with Aim. and for the consideration which 
“he has actually granted and paid to me.” 

Dated, etc., 
Signed, ete., THe Unrrep Srares. 

But we have already found that subsequent officers can 
correct the mistakes of their predecessors, even on less 
record evidence of such a mistake as exists here. And tliat 
it is indispensable that such power should be possessed by 
the Department. 

Bell vs. Hearne, 19 How., 252. 

The position taken by the court below upon this point in 

its decision of the cause (Reeord, p. 41) is founded upon a 


inisconception vf the relation of the acting or Assistant 
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Secretary to the Secretary of the Interior in assuming that 
that relation is that of principal and agent. 

First—He is an officer recognized by statute, appointed 
by the President with the advice and consent of the Senate. 
His tenure of office is not subject to and does not depend at 
all upon that of the Secretary of the Interior. 


U.S. R. Stat., Sec. 177. 


Second—HWe performs such duties, in addition to those 
prescribed by the Secretary, as may be required by law. 
(Sec. 459.) 

Third—In addition to the duties which he may perform, 
under the direction of the Secretary, it is required that lie 
shall perform the duties of sneli Secretary in case of his 
death, resignation, absence or sickness. (See. 177.) 

The statute provides that letters patent shall be signed 
by the Secretary of the Interior, and no provision existed 
in 1880 allowing any other officer to sign by direction of 
the Secretary. (Sec. 4883.) 

Sut it is evident under Sec. 177, in ease of the absence, 
etc., of said Secretary, the Assistant Secretary is required 
to sign the patent. It follows, therefore, as lie is not sub- 
ject in the performance of that duty, that he cannot act 
therein as the agent for the Secretary, but that, on the con- 
trary, in that performance he is practically the Secretary 
himself, 

It appears from the record that Mr. Bell, and not Secre- 
tary Seliurz, made the mistake in question. (Record, p. 35.) 

lt further appears, by implication, that Mr. Schurz was 
either absent or otherwise disqualified at that time, and 
that hence Mr. Bell’s official acts on that date were valid. 
It further appears by the record that Mr. Bell was still in 
office, that is, had been in office continuously up to, and 
including the date of the correction, and that he signed the 
patent to relate to its original date of December, 28th, 1880. 


(Record, p. 35.) 
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It would seem therefore that the rotation in office from 
Secretary Schurz to Secretary Kirkwood, would have noth- 
ing whatever to do with, and would be wholly foreign to 
this transaction. 

The signing of the aeting or Assistant Secretary was not 
invalid, or would not have been invalid if made originally, 
as it is presumed he acts legally. 

Wilson vs. Rosseau, 4 How., 696. 
Y. & M. R. R. Co.ve. Winans, 17 How., 30. 


But itis urged by the defense that as this Aacrion was 
brought prior to the actual time of signature by the Secre- 
tary, that regardless of* the effect of the signature, or 
whether an action brought subsequent thereto could be main- 
tained, this action must fail. 

The court will remember that the defense is without 
equity, as the infringement took place without any reliance 
or knowledge of this supposed invalidity of the patent, and 
hence nothing of that character can be urged. 

The principle upon whieh such a defense necessarily rests, 
would be: 

That no one can maintain an equitable action if brought 
before his documentary evidence to his right is perfected, 
notwithstanding it is perfected before the hearing or trial. 

This principle does not exist. 

It was denied by this court and the converse established 
in Benard Townsh ip vs, Ste hbins, O09 U], S., SAI, 

In this case certain commissioners were authorized to 
sell and issue certain bonds for the town under their hands 
and seals. This form of the execution of the bond was pre- 
scribed by statute. The bonds were issued, but by mistake 
the seal was omitted. A snit at law was brought by a 
holder to recover thereon. The town set up lack of the seals 


as a defense, claiming the bonds never had been executed. 
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Thereupon, pending such suit at law, the holder filed his 
bill against the town to restrain such defense and to establish 
the validity of the bonds as though sealed. This bill was 
dismissed by the court below, but was sustained by this 
court, the court remarking : 

“It has been settled upon fundamental principles of 
‘equity jurisprudence, by many precedents of high author- 
“ity, that when the seal of a party required to make an 
‘instrument valid and effectual at law, has been omitted by 
“accident or mistake, a court of Chancery will, in order to 
“carry out his intention, at the suit of those who are justly 
“and equitably entitled to the benefit of the instrument, 
“adjudge it to be as valid as if it had been sealed, and will 
** grant relief accordingly, either by COnMLpe lling the seal to 
“be affixed or by restraining the setting up the want of it.” 

Citing a large number of eases. 

And it is well settled that such amendments can be made 
in record proceedings relating to the original date, protect- 
ing and sustaining intervening acts and accruing rights, as 
for instance, sustaining a sheriff's sale made during the irreg- 
ularity in a judginent subsequently corrected. 


Groner vs. Smith, 49 Mu., 318. 


And such deeds relate back to the time of sale and give 
title from that time, though executed afterwards, as to those 
having notice of the sale. 
Shumote vs. Reves, 49 Mo., 333. 
Winston vs. Affalter, 49 Mo., 263. 


The decision of this court in MeGarrahan vs. Mining 
Co., 96 U. S., 316, that the formalities prescribed by statute 
in the issue of land patents are mandatory, and must be 
complied with, extended as it is in the case of Lessell vs. 
Valley Township, 110 U. S., 169, holding that this is true 
even when the officer has no discretion to withold the 
required signature, does not militate against the views taken 
here. 

The unqualified necessity of proof that certain formalities 
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have been compligd with, cannot change ministerial aets to 
judicial ones, or change a clerical ‘error to a matter of sub- 
stance beyond power of correction, nor would the necessity 
that the signatory act should appear, narrow the power of 
correction when such power of correction would otherwise 
fully exist, unless it was eapressly so provided. 

And where the correction has been made and it clearly 
appears to be the correction of an error by the proper 
authority, it will not be allowed to be inquired into or made 
the foundation of a defense. This was held in the case of 
the Zown of Weyanwega vs. Ayling, 99 U.S., 112, where, 
on authorizing the issue of certain bonds by the township, 
it was required that they be signed by the chairman of the 
Board of Supervisors amd the Township Clerk. Bonds 
bearing date June’ Ist, 1871, bearing interest therefrom, 
were properly executed, except the clerk’s signature. In 
the mean time the then clerk resigned. The bonds were 
afterwards signed by him when out of office as of the date 
June Ist, 71, at which time he was actually clerk. It was 
held by this court that the town was estopped from showing 
as a defense that the bonds were not signed when they 
purported to be, and signed by the proper officer. 

The ease is, in many respeets, quite a parallel one with the 
one under consideration. In each, the publie had had the 
benefit of the consideration ; in each the statute was manda- 
tory, compelling the observance of certain forms in signing ; 
in each the instruments bear a nominal date; in each they 
were subsequently signed as of that date; in the present 
ease by an officer still in office. In the township case, it 
does not appear that the original failure to sign was by a 
mistake. In the present case it was by an oversight, and it 
is certainly hard to see why the subsequent signing by one 
out of office in order to comply with the law and not to 
correct a pure mistake, should be allowed to be the founda- 
tion of greater rights, than the signature of one still in 


oftice, to correct an unintentional error. 
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But it may be said that the township in that case was a 
party defendant, whereas in the present case it is an individ- 
ual, and not the United States that is a party; but this 
distinction is more specious than sound. In that case the 
township is only a name for a certain portion of the public, 
each individual of which was bound by the bond in ques- 
tion. itlere the United States stands representing every 
person within its limits. Where no peculiar equities there- 
fore intervene in behalf of a defendant who is one of the 
public, there is no more reason why the public at large as 
represented by the township should be estopped in the one 
case than an individual member of the people of the United 
Stytes should be estopped in the other case. 

submit therefore that the point is well taken, and that 


as the patent cannot be attacked collaterally, and as the 


signature to it makes it valid from its original date, 7. e.,: 


gives authority for an exclusive right to this invention fora 
period commencing at that date (December 28th, 1880), that 
it must be sustained and that it follows that the decree 


below should be reversed. 
| ii — 
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[f the complainants’ patent only became valid at the date 
of its signing by the Secretary of the Interior, February 
Zhth, 1882, then we respectfully submit that the decree was 
CTTONEOUS, and that complainants were entitled to an injune- 


tion of Jjinal hearing, and an accounting trom the date 


when said patent became valid. 


See Story, J., in Woodworth vs. Stone, 3 Story, 749, 752. 
In this case the patent has been surrendered and reissue 
taken during the pendency of a bill in equity for infringe- 
ment, praying for an injunction and an accounting. After 
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reissue, a supplemental bill was fited, and it was argued that 
it could not be maintained, because the right of action that 
existed at the filing of the original bill had been extinguished 
by surrender and reissue. 

This was decided adversely upon the principle that, while 
at law a breach must be shown before suit, yet in equity it 
is otherwise, as the bill might still lie for an injanetion, if 
the patent is established at the hearing upon well grounded 
proof of an apprehended violation of it, upon the principle 
of bills quid timet. 

Hence, if it be found that complainants’ patent was valid 
and established from the date of its actual signature, and 
consequently at the hearing in the court below two years 
later, the only question that would seem to have been open 
was Whether there was proof suftiicient of an apprehended 
violation to authorize a deeree for an injunction. In Wood. 
worth vs, Stone, the sole evidence of such apprehended 
violation consisted of the preliminary injunction upon the 
> original bill and an affidavit, which was considered in that 
case as strong evidence. In the case before this ‘court, the 
evidence consists not only of an admission in the answer of 
an infringement, of the continuing manufacture of the 
: devices at the time of filing of the answer (Record, p. 15), 


but of the uncontradicted evidence of the statement by the 


—— 


principal officer and manager of the defendant, that they 
intended to use the invention and would never pay a cent 
for it. (Supplemental Record, page 7.) 

The principle contended for was aflirmed in /eeedy vs. 
Scott, 23 Wadll., 352, under a similar set of circumstances as 
Woodworth vs. Stone. 

A supplemental bill had been filed after reissne pending 
a suit in equity, and the parties went on to a final decree. 
Complainant had an injunction and an accounting. It was 
| intimated by this court that a supplemental bill was not the 


proper procedure, but as neither party had regarded that as 
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matter of importance, the court affirmed the decree for an 
injunction and an accounting. 

Of course, in considering this question, and applying the 
cases where the patent is reissued under the statue after 
suit, we must bear in mind that the defect and subsequent 
signature in this case is entirely outside of the statute, and is 
not analogous to a reissue, except that we are considering what 
would be the effect and what was the duty of the court 
below, where the patent appeared to be valid at the hearing, 
and where the defendant had not insisted upon this defense 
in his answer, and had taken testimony going into the 
merits as to certain questions of anticipation, thereby 
treating tt as a valid patent, apparently not regarding 
the form of the pleadings as a matter of importance as in 
Reedy vs. Scott. 7 

The same principle was held in Sarven vs. Hall, 5 Fish., 
415, 433, and an injunction was granted. in the case of a 
reissue pending suit on a supplemental bill. 

Still later cases hold that where a proper case is made 
out, an inventor during his application for and before 
obtaining a patent, by showing irreparable injury, equity 
has jurisdiction to grant an injunction, preventing the 
defendant from using the invention, and this is where an 
infringer is manufacturing and selling to the public at large, 
devices that would be infringements after the patent is 


issued. 
Butler vs. Ball, 88 Off. Gaz., 420. 


This decision being based on /tobbs Pat. Case, 13, and 
Jones vs. Sewell, 6 Fish., 343, where it was held the inven- 
tion was property before the patent issued. 

If equity has such jurisdiction, why should it not be 
invoked on final hearing, where all that remains was to 
correct a mistake of the government, which the court was 
bound to presume would be corrected ¢ 


But if it should be found that the validity of the patent 
an question must depend solely upon the curative effect of 
the act of Congress already quoted, then we respectfully 
submit that such Act, Congress having the power, makes 
this patent valid from its original date, L: cember 28th, 
1880, and cures all the irregularities, and this without 
regard lo the proviso annexed thereto, the SiL7€ heing in valid, 
and that therefore, such act must govern this court in decid- 


ang this action. 


First, as to the power of Congress in the premises. 
It has been well settled that it has the power to grant 


retrospective patents. 
Blanchard vs. Sprague, 2 Story, 170. 
Evans vs. Eaton, 3 Wheat., 549. 
Evans vs. Eaton, 7 Wheat., 256. 
Tilghman vs. Proctor, 12 Otto, 107. 


And where no equitable rights intervene, retrospective 
legislation is not unlawful. Cooley Const. Lim., 369. Title, 
Letros; ective Laws. 


It is too clear for argument in this case that the defend- 
ant has no equity. If it infringed this patent, it did so 
with the full understanding and belief at the time that it 
was a valid patent. The intent to trespass is fully made 
out, the evidence showing that it understood this was a valid 
patent, and that it knew of its issue, as its executive officer 
told Marsh that he knew of it before he (Marsh) did. (Sup. 


Record, p. 6.) 
Justice Washington, Robbs P. C., 13. 


Jones vs. Sewell, 6 Fish., 343. 


Second—It is also well settled that remedial statutes 


enacted during the intervention of an appeal to this court 
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will be followed by this court in its final action ; that it will 
enforce the law as the court finds it on the hearing, not- 
withstanding it was not the law at the time of the hearing in 
the court below. 

Watson vs. Mercer, 8 Peters, 88. 

Eaton vs. U. S8., 5 Cranch, 281. 

Randall vs. Kreiger, 23 Wall., 148 

Cooley Const. Lim., and note, 381. 


The statute in question, aside from the proviso, is cura- 
tive in its nature, as much so as if it had been intended to 
cure a defect in a deed of land, like that in Watson vs. 
Mercer (or Carpenter Mm Pe. T7 em. WO), and the 
authority to give validity by legislation to past deeds which 
were before ineffectual, is well settled. This was the point 
in Landall vs. Kreiger. 

In State vs. Norwood, 12 Md., 195, it is held that where 
a curative statute was enacted after a judgment had_ been 
rendered against rights claimed under a defective instru- 
ment, that such statute must be applied by the appellate 
court, and the judgment reversed. 

Under these principles, if the proviso be ineffectual or 
invalid, it seems to us there can be no question but what this 
court must hold this patent as a valid patent, on any ques- 


tion arising out of the manner of its issue. 


ls the proviso valid ? 

It is as follows: 

“That the provisions of this Act shall not be held or con- 
“strued to apply to or affect any suits now pending, nor to 
“any cause of action arising prior to its passage.” 

It will be remembered that this Act provided that the 
patent in question shall be complete, and “ operative in law 
and equity,” from the 28th day of December, 1880, to the 
same extent and for the same term that the same would 


have been legal, valid, complete and operative if the signa- 


OT 
ture, ete., had been placed thereon, and the omission of said 
signature had not oceurred, 

Now, it is perfectly clear that such patent cannot be 
operative ig in law and equity, from the 28th day of 
December, 1880,” unless it can affect swits now pending 
(2. e., before February 3d, 1887), or causes of action arising 
prior to its passage (of the act). 

Clearly, therefore, there is an unquestioned contradiction 
between the Act and its proviso, and the result is, if the pro- 
viso stands, that the patent is utterly valueless and non-opera. 
tive, from December 28th, 1880, to the 3d of February, 
ISSj. S10 years, one month and Sia days ; that is to say, the 
proviso will destroy over one-third of the life of this patent, 
leaving a net result of a valid patent for ten years and About 7 
eleven months. 

The effect of this proviso is to take what otherwise would 
be the property of Marsh & Lefever, and their assignee, 
Scott, to wit, a monopoly in this invention, from December 
98th, 1880, he February 3d, 1887, the first six years of the 
life of this patent, and confiscate it for the benefit of the 
public; or, to state it in another form, transfer the exclusive 
use of said invention to all infringers thereof, eeluding 
the defendant in this case. 

Referring to the principle that patents are contracts 
between the United States on the one hand and the patentee 
upon the other,we ought to have,under the circumstances, this 
result, which is in accord with common sense, justice and the 
authorities. The United States holds out as an inducement 
to all inventors under the provisions of the patent law, the 
issue of a letters patent evidencing their right to a monop- 
oly of the invention tor a period of seventeen years. 
W hoever complies with those conditions obtains the right 
to such a patent and such protection in such monopoly. <A 
right which whemearried aut, has been held to be personal 
property, entitled to protection as much as any other prop- 


erty. Cammeyer vs. Newton, 94 U. S., 226. 
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It has been held, as already pointed out, that on the con- 


ditions being complied with, neither the Commissioner nor 


Secretary of the Interior could refuse to issue the patent, 
and that the courts would compel practically a specific per- 
formance of the contract in favor of the inventor. 


Butterworth vs. Hoe, 112 U. S., 50. 


It necessarily follows from this that a contract which ean 
be enforced must necessarily be a vested interest, lence 
if Marsh, ete., had a right to the enforcement of the 
issue of a patent for seventeen years, any subsequent legis- 
lation attempting to take away any portion of that period 
is, in reality, taking private property without due process of 
law and without due compensation. 

There is another view in this: that the proviso is void as 
being repugnant to the grant, being practically the reserva- 
tion of a power in the contract, to violate the contract to 
that extent, as was remarked by Justice Bradley in Central 
Pacifie R. R. Co. vs. Gallatin, 99 U. S., 727. 

“A proviso repugnant to the grant, either in a deed o7 fo 
** the enacting part of the statute, 1s void.” 

And as is well said by Hamilton : 

“Tt is in theory impossible to reconcile the two ideas of 
“the promise which obliges, with the power to make a law 
“which can vary the effect of it.’’ 

Hamilton’s Works, Vol. 3, pp. 518, 19. 


As preliminary to the disenssion of some of the cases 
upon this point, I specifically urge that the proviso: 

first—-Is a violation of the spirit: of the constitution 
and the social compact, as expressed in its preamble, to wit: 
that it was formed and ordained “to establish justice.” 

Second—Impairs the obligation of the contract made 
with Marsh when his patent was allowed. 

Third—V iolates the Fifth Amendment to the Consti- 
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tution, providing that no one shall be deprived of his 
property without due process of law.. 

[ cisenss these collectively. 

While the provision in the Federal Constitution prohibit- 
ing the states from impairing the obligation of contracts 
has,-in a narrow sense, been held to be a restriction solely 
upon state action. and that conversely no such restriction 
exists as to Congress, that in such respect Congress was 
omnipotent : 

kvans US, KHaton, ] Pr t. C. G. She 

Yet in a larger sense, when the question in its various 
forms has been presented to this court and diseussed by it, it 
has universally recognized (although they have disagreed in 
its application to particular cases), that the principle was 
something above purely constitutional provisions and restric- 
tions, and something upon which every just system of law 
and free government is founded. 

In Calder vs. Bull, 3 Dall., 388, in 1798, the principle 
was first strongly announced by Justice Chase, who said 
there were acts which the federal and state legislatures 
could not do without exceeding their authority, and among 
such acts would be a law which destroyed or impaired the 
lawful private contracts of citizens. ‘They may command 
“what is right, and prohibit what is wrong, but they cannot 
“change innocence into guilt, or violate the rights of an 
‘antecedent lawful private contract, or the rights of indi- 
“vidual property. ‘To maintain that a federal or state legis- 
‘lature possessed such powers if they had not been expressly 
“restrained, would, in my opinion, be a_ political heresy 
“altogether inadmissible in all free republican govern- 
“ ments.” 

In Ogd n vs. Sanders, 12 Wheat., 303 (1827), Justice 
Thompson, referring to this principle, said in regard to the 
impairment of the obligation of contracts : 

“* Neither provision can be strictly considered as intro- 
“ducing any new principle, but only for greater security 
“and safety to incorporate into the charter provisions 
“admitted by all, to be among the first principles of our 
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“vovernment. No state court would, | presume, sanction 
“and enforce an ex post facto law, if no such prohibition 
“was introduced in the constitution of the United States, so 
“neither would retrospective Jaws, taking away vested 
“rights be enforced. Sueh laws are repugnant to those 
“fundamental principles upon which every just system of 
“laws is founded.” 

In the Dartmouth College Case, 4 Wheat., 675, Mr. 
Webster contended that “ Acts impairing the obligation of 
“contracts were not the exercise of a power properly legis- 
“lative, as it implies a forfeiture, and to attach upon and to 
“declare this is in the proper province of the judiciary.” 

And in the same case Mr. Justice Story in his opinion 
says, ‘* When a private eleemosynary corporation is thus cre- 
“ated by the charter of the crown, it is subject to no other 
“control on the part of the crown than what is expressly or 
“impliedly reserved by the charter itself. Unless a power 
“be reserved, the crown cannot by virtue of its prerogative, 
“without the consent of the corporation, alter or amend or 
“ divest it of anv of its franchises.”’ 

divest if of any of its franchises. 

As to a contract by the government with a private indi- 
vidual, following out this principle enunciated by Justice 
Story, it has been argued with great force, that by such con- 
tract the government lays aside its sovereignty, and stands 
npon the same footing as private contractors, and that it is 
no more within the power of these legislatures to alter a 
contract into which the government has entered with a pri- 
vate individual, than it is for any other party to a contract 
to change its terms without the consent of the person  con- 
tracting with him. (See the opinion of Justice Strong, 
Pacific R. R. Cases, 99 U.S., 727.) 

In Gunn vs. Barry, 15 Wall., 610, this principle was 
approved by Justice Swayne, applying it to the act then 
under question, and that it was in effect taking property 
from one and giving it to another without compensation, 
which is, he observes, “ Contrary to reason and justice, and 
“to the fundamental principles of a social compact.” (Cit- 
ing Calder vs. Bull.) | 

The same principle was announced and approved in Sav- 
ings Association vs. Topeka, 20 Wall., 265, that there was 


— 
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no such thing in the theory of our government, State and 
National, as unlimited power in any of their branches, even 
legislative, and that there are limitations to such powers 
which arise out of the essential nature of all free govern- 
ments, among which are implied reservations of individual 


rights, without which the social compact could not exist, 


and which are respected by any government entitled to the 
name, and that a government which recognized no such 
rights would be a despotism. (Opinion by Justice Miller.) 
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In the Legal Tender cases, 12 Wallace, 457, 680. the dis- 
Y ’ f 

senting opinions were all based upon this principle, which 

was not dissented from by the court in its prevailing opin- 

lon, it only distinguishing in its application. 

The late Chief Justice Chase, in his opinion therein, 
argued that the laws under consideration were inconsistent 
with the speret of the constitution, in that it impairs the 
obligation of contracts, as follows : 

“That Congress possesses the general power to impair 
“the general obligation of contracts is a proposition which 
“(to use the language of Chief Justice Marshall in /leteher 
“vs. Peck, 6 Oranch, 132) depends for its vindication on a 
“train of reasoning not often heard in courts of justice. It 
‘‘may well be added, said the same great judge, whether 
“the nature of society and of the government does not 
* prescribe some limits to legislative power, and if any be 
“ prescribed, where are they to be found, if the property 
“of an individual, fairly and honestly acquired, can be 
“seized without compensation? ‘To the legislature a leg- 
“islative power is granted, but the question whether the 
“act of transferring the property of an individual is in the 
“nature of the legislative power is well worthy of serious 
“reflection.” (Citing Calder vs. Bull.) 

“Oan we be mistaken in saying that such a law is con- 
“trary to the spirit of a constitution ordained to establish 
justice.” 

Justice. Fields also says in the same case : 

“That the fundamental maxim in a free government 
“seemed to require that the rights of personal liberty and 
“ private property should be held sacred. ( Wilkinson vs. 
‘* Leland, 2 Pet., 657.) For acts of flagrant injustice there 
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“is no authority in any legislative body, even though not 
“restrained by an expressed constitutional prohibition, for 
“there are unchangeable principles of eternal justice, 
“upon the existence of which a constitutional government 
‘is founded, and without which government would be an 
“intolerable and hateful tyranny.” . (Ca/der vs. Bull.) 

“ Similar views to those cited from the opinions of Jus- 
“tices Thompson, Story and Marshall are found scattered 
“through the opinion of the judges who have preceded us 
“on this bench. As against their collective foree, the 
“remark of Mr. Justice Washington in the case of Lvans 
“us Haton, 1 Pet. C. C.,323,is without significance It is 
‘evident from his language in Ogden vs. Saunders that he 
“ repudiated the existence of any general power in Congress 
‘to destroy or impair vested private rights.” 

In Oshorn vs. Nicholson, 13 Wall., 654, Mr. Justice Swain 
in considering a contract for the sale of a slave and its 
validity, in delivering the opinion of this court, said: 

* Rights acquired by a deed where a contract is executed 
“according to statutes, subsequently repealed, subsist after- 
“ward as they were before, in all respects as if the statutes 
‘‘were still in force. This is a principle of the universal 
“jurisprudence. ‘This is necessary to the repose and welfare 

ae 
“of all e ities. A different rule would shake tl 

of all communities. A different rule would shake the 
“social fabric to its foundations, and let in a flood tide of 
“intolerable evil. It would be contrary to the general prin- 
‘“‘ciples of law and reason, and to one of the most final ends 
“of the government.” (Approving Calder vs. Bull.) 

The principle we submit is not open to question, and 
enough has already been said, it seems to us, to show that its 
application here is complete, and that such proviso whether 
considered, 

First—In the light of being repugnant to the grant or 
the curative portion of the statute; or, 

Second—In the light of a violation of the obligation of a 
contract by the United States with these parties, being with- 
out their consent ; or, 

Third—In the light of an attempted destruction of a 
vested right to the protection guaranteed by the statute at 
the time the application was passed and the patent supposed 
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to be granted, thereby taking private property without due 


process of law, or implying forfeiture of a portion of that 
right without authority of law :— 

Is contrary to the fundamental principles of justice, and, 
if carried out would be subversive of all civil republican 


governinent., 


Some side lights may be thrown upon this position in the 
application of this principle to this case. 

What difference is there in principle between the proviso 
in question and a law taking away from existing patents six 
years of the protection evidenced by them ¢ 

I can see none. 

Also, what difference is there between the proviso and 
taking away from the patentees rights of action after they 
have once acerued ¢ 

To this question ‘it may be said that ‘no rights of 
action have acerued, because no patent evidencing such 
rights has been issued, but we are not now considering 
that question. We are considering the obligation of the 
government to give such evidence in the form of a valid 
legal patent, and requiring the courts to respect the validity 
of that patent as wvidence of such rights in all actions for 
infringement, based on the use of such invention from the - 
28th of December, 1880. 

The proviso in the act of Congress denies to the inventor 
the power of using the only evidence upon which he can 
recover. It says on the one hand, * You shall have a valid 
patent operative in law and equity, for the full term of 
seventeen years, but you shall not use this patent, and the 
court shall not recognize it (in law or in equity) as evidence 
of your rights, for the first six years of that term. 

It seems to us that when the sole value of the patent con- 


sists an ats use as evidence of a right given by law, and that, 
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by no means, can the inventor recover for infringement, 
unless he can use it as evidence, such legislation is not a 
regulation of a remedy, but is a total denial of justice, and 
in effect taking away his property in the invention, and 
transferring it for that period to the public, or to infringers. 

To argue that it is but a regulation of a remedy is simply 
to go skin deep into it, and it isa maxim with courts of 
justice that they will never decide causes upon such shallow 
principles. 

Again,a patent right is one which the United States 
must respect. The sovereign cannot use the invention no 
more than an individual. 

Hollister vs. Benedict, 113 U. 8., 59. 


And what difference is there between the arbitrary con- 
fiscation of the right by the government by an arbitrary use 
of the invention after the issue of the patent, and this pro- 
viso, Which it may be said, seeks to retain to the government 
the use of this invention, in violation of its contract, for six 
years, as a condition on which it will correct its own mis- 
take ¢ 


In coneluding tliis branch of the case, we respectfully 
submit that we have established all of our propositions, and 
that if we have not—if we have established any one or more 
of them—-this court, so far as this question of signature, ete., 
is concerned, must consider it a valid patent. 

Those propositions were : 

First—That it appearing to the court to be properly exe- 
cuted, if its execution could be attacked at all, it could only 
be done by proper averments in the answer, setting forth 
the fraud, if any there was. 

Second—That it appearing to the court to be properly 
executed on its face, and, if the question of pleading be 
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immaterial, being.a publie record, it imported absolute 
verity, and no extrinsie evidence was competent to show 
that it was executed otherwise than as it purported. 

Third—That if such evidence was admissible, the execu- 
tion of it was legally regular, and not irregular; in other 
words, that the Department of the Interior and the Patent 
Office in following out the principle in ell vs. Hearn 
possessed the power to correct its own mjstakes for the fur- 
therance of justice, and that the rights of individuals was 
subrogated to that power. 

Fourth—That even if technically not valid until the 
actual signing, February 24th, 1882, it was valid at the 
hearing, had been so treated by pleading and_ taking 
evidence, and the court below should have so declared, and 
on the argument should have decreed an injunction against 
future infringements and an accounting from that date. 

Fifth—That if not then valid at all, it was made so by the 
Act of Congress, and that the proviso that such validity 
shall not operate as to rights of action accruing the first six 
years, is wholly inoperative and invalid. And that such aet, 


minus the proviso, must govern this court. 


We respectfully submit further that there is no escape 


from the conclusion that if this patent was a valid patent 


(except under the fourth point), pie 
aerate as evidence of the iny ftors Gere: 
how it became so, there can be no possible question but 
what the defendant must be treated as infringers from that 


date, and the manner in which it became valid is wholly 


no matter 


immaterial to the issue, requires no averment in the plead- 
ings and no evidence pro or con, and hence, in substance 
and in law, the suit must be treated as properly framed, 
that the decree in the court below was erroneous and should 
be reversed in this court, in accordance with the principles 


already enunciated. 
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The onm/y defense made upon hearing below was that 
here Was no sueh patent in existence at the time the bill 
was Ried, which defense was wholly based upon the ques- 
tions already discussed, (Opinion of Brown, J... Record, page 5 
38.) This eourt, therefore, should not entertain any other “j - 
defenses, but should remand the cause to the court below 
with instructions to enter a decree for complainant, award- 
ing the injunction and an accounting as prayed for. 

A defense not made in the court below will not be con- 
sidered in this court. 

McDonald vs. Smalley, 1 Peters, 620. 


In Buckingham vs. MeLean, 13 How., 160, it was held 
that the general rule in equity was that an appeal brought 
up all questions which were raised and decided against the 
appellant in the court below. Conversely those which were 
not raised and decided would not be heard. In the ease of 
Goodyear vs. Rubber Co., 2 Cliff., 351, it was held by Jus- 
tice Clifford that defenses set up but not pressed at the 
argument were considered as waived. 

Clearly if the point raised had been decided against the 
defendant in the court below, the other defenses in the ‘ 
pleadings and under the evidenee, would not have been con- 
sidered, and decree would have been entered for complain- 
ant, following the case of Groodyear vs. Rubber Company. a 
The defendant, therefore, should not be allowed to present 
and argue those defenses in this court, and ask it to 
pass upon matters which it waived in the court below, nor 
would it be just or proper for this court to send back fora 
consideration and determination, questions which that court 
would not have considered under the waiver in the first . 
instance. 


CoNsIDERATION OF Derenpant’s Cross APPEAL. 

Inasmuch, lrowever, as the Miles deposition was sup- 
pressed as proof of an anticipating machine, by an order of 
the court below, made prior to the hearing, and which order 
has been made subject of an appeal, it will be well, per- 
haps, to consider that order in itself. 

That portion of the answer upon which said deposition 
as proof of an anticipation as claimed to be founded, is as 
follows (p. 15 of the Reeord): 

6. “ And defendant further shows upon information and 
“belief that in about the year 1865, there was in public use 
“in Bowling Green, Kentucky, on aswitch engine employed 
“on the Louisville & Nashville R. R., a device similar in 
“all respects to.that deseribed in complainant's claim and 
“used for the same purpose; that this defendant has been 
“unable to procure the names of the parties who examined 
“and operated said engine containing said device, and prays 
“that he may insert the same when he shall hereafter dis- 
“cover them.” 

This was filed September 2d, 1881. The answer was 
subsequently amended twice, January 20th, 1882, and July 
Sth, 1882 (Record, pp. 18-31), without setting up any 
names of any persons having such prior knowledge. 

The deposition of Miles was taken under the objection 
that the statute in this respect had not been complied with 
by giving the names of those having knowledge (Record, 
p. 46) on February 23d, 1882. 

[t appears therein that Miles had been in defendant’s 
shop, and talked about the Bowling Green machine im 
April, ISS] ( Record. pp. 45 50), five months before the origi- 
nal answer was filed in the case. The testimony was taken 
after the first amendment, and before the second amend- 
ment. It is clear that defendant therefore did know the 
names of persons having knowledge of this device when 
they filed their original answer (Record, p. 50), and it is 
certainly beyond controversy that, after Miles had given his 


evidence and the second amendment was allowed, that 
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This court should not consider any defi WSER mained an 
the court below. 


The only defense made upon hearing below was that 
there was no such patent in existence at the time the bill 
was filed, which defense was wholly based upon the ques- 
tions already discussed. (Opinion of Brown, J., Record, page 


38.) This court, therefore, should not entertain any other 


defenses, but should remand the cause to the court below 
with instructions to enter a decree for complainant, award- 
ing the injunction and an accounting as prayed for. 

A defense not made in the court below will not be con- 


sidered in this court. 
McDonald vs. Smalley, 1 Peters, 620. 


In Buckingham vs. McLean, 13 Wow., 160, it was held 
that the general rule in equity was that an appeal brought 
up all questions which were raised and decided against the 
appellant in the court below. Conversely those which were 
not raised and decided would not be heard. In the ease of 
Goodyear vs. Rubber Co., 2 Cliff., 351, it was held by Jus- 
tice Clifford that defenses set up but not pressed at the 
argument were considered as waived. 

Clearly if the point raised had been decided against the 
defendant in the court below, the other defenses in the 
pleadings and under the evidence, would not have been con- 
sidered, and decree would have been entered ‘for complain- 
ant, following the case of Crood year vs. Lubber Company. 
The defendant, therefore, should not be allowed to present 
and argue those defenses in this court, and ask it to 
pass upon matters which it waived in the court below, nor 
would it be just or proper for this court to send back for a 
consideration and determination, questions which that court 
would not have considered under the waiver in the first 
instance. 
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CONSIDERATION OF DrrenpDAn't’s Cross APPEAL. 

Inasmuch, however, as the Miles deposition was sup- 
pressed as proof of an anticipating machine, by an order of 
the court below, made prior tothe hearing, and which order 
has been made subject of an appeal, it will be well, per- 
haps, to consider that order in itself. 

That portion of the answer upon which said deposition 
as proof of an anticipation as claimed to be founded, is as 
follows ( p. Ld of the Reeord Ds 

6. “* And defendant further shows upon information and 
“belief that in about the year 1865, there was in public use 
“in Bowling Green, Kentucky, on aswitch engine employed 
“on the Louisville & Nashville R. R.. a device similar in 
‘all respects to that described in complainant’s claim and 
“used for the same purpose ; that this defendant has been 
“unable to proeure the names of the parties who examined 
“and operated said engine containing said device, and prays 
“that he mav insert the same when he shall hereafter dis- 
“eover them.” 

This was filed September 2d, 1881. The answer was 
subsequently amended twice, January 20th, 1882, and July 
Sth, 1882 (Record, pp. 18-31), without setting up any 
names of any persons having such prior knowledge. 

The deposition of Miles was taken under the objection 
that the statute in this respect had not been complied with 
by giving the names of those having knowledge (Record, 
p. 46) on February 23d, 1882. 

It appears therein that Miles had been in defendant’s 
shop, and talked about the Bowling Green machine «a 
Apri, ISST | Record, pp. tS DO), five months before the origi- 
nal answer was filed in the case. The testimony was taken 
after the first amendment, and before the second amend- 
ment. It is clear that defendant therefore did know the 
names of persons having knowledge of this device when 
they filed their original answer (Record, p. 50), and it is 
certainly beyond controversy that, after Miles had given his 


evidence and the second amendment was allowed, that 


LS 


they could have inserted his name in sueh amendment as 
that of a person who had examined and had knowledge of 
the claimed anticipation. The motion to suppress the 
deposition was not made until the 8th of September, 1882, 
two months after the second amendment and six months 
after the testimony was taken. 

On this review of the facts there can be no question but 
that the conclusion is justified that the defendant really 
never intended to consider the evidence of Miles as any- 
thing more than as having a bearing upon the state of the 
art, and that the order suppressing said deposition as evi- 
dence of an anticipation, was clearly correct. 

The statute prescribes that evidence of prior knowledge 
‘an be given when notices are given stating names and resi- 
dences of persons alleged to have such prior knowledge of 
the thing patented, and where and by whom it has been 
used. (Rev. Stat., Sec. 4920.) The answer did not comply in 
a single particular with this requirement, and recognized its 
own defect in asking leave to. amend It did not give the 
names and residence of any person having knowledge, nor 
by whom it had been used. It does mention where, but 
does not even say that it was dy a railroad company. It 
only says on a certain railroad, which at the most can be only 
descriptive of a location. 

But a corporation is not a person within the meaning of 
that statute, simply becanse it is not such an entity as can 
have a memory and give evidence. It is no individual 
from whom inguiries can be made, the spirit of the statute 
being that the plaintiff shall have notice of persons having 
knowledge, so that he can make inquiries and not be taken 


by surprise. 


The deposition as evidence of the state of the art might 
still have been considered at the hearing in the court below 
if all of the defenses, save that decided by that court, had not 
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been waived. It can still be considered by this court as 
evidence upon the state of the art, if this court determines 
to.go into those questions, hence the range of the order 
appealed from, and defendant’s cross appeal, is limited to the 
sole question as to whether or not the order suppressing the 


deposition as evidence of an anticipation, was correct. 


As this court may enter into the question of invention, 
the effect of this evidence when limited to the state of the 
art will be considered in a separate brief upon these points, 
the discussion not being proper here. 

[ therefore submit that defendant’s cross appeal should 
be dismissed. 

In this connection I eite 


Agawam vs. Jordan, 7 Wallace, 583. 
Wise vs. Allis, 9 Wall., 732. 
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Should this court decide to consider the further defenses 
pleaded, in the event of holding the patent valid on the 
questions growing out of the signature, then I submit the 
following observations on these defenses : 


Has the invention specified in letters patent in question 
been anticipated, either directly or indirectly ? 


What is the Invention Specified ? 

The specification and drawings of said letters patent are 
found on pages 11 and 12 of the record, and more particn- 
larly illustrated on pages 119-123. In the specification it 
is stated that the invention relates to certain improvements 
“in reversing gear for steam engines, and that it consists In 
“the combination with (1) the main shaft of the engine, (2) 


“and the valve rod théreof, of (3) two intermeshing gear 


“wheels of equal diameter, one mounted on the main shaft, 
“the other upon a lever fulerumed to the main shaft, and 


¢ 


“connecting with the valve rod by a wrist pin, in such : 
“manner that the last mentioned wheel may be thrown to 
* either side of a line on the plane of the reciprocation of the 
“valve and the center of the main driving shaft, and thus 
“change the motion of the valve and engine.” 


An inspection of the drawings shows, in connection with 
the description in the specification, one gear wheel rigidly 
mounted on the driving shaft of the engine and, conse- 
quently, rotating with it. On this driving shaft is loosely 
mounted an arm, shown in Figure 2, being sleeved on the 
main shaft in the opening (e). On one side of this opening 
it is continued, and in an opening (f) there appears to be 
journaled another gear wheel of equal diameter to the first 
named, and at such distance from it that the two intermesh 
together, so that the revolution of the driving shaft would 
compel a revolution of the second wheel in the opposite 
direction. 
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On the second wheel is a wrist pin, constituting a 
crank, having a throw equal to the required throw of the 
main valve of the engine. On this wrist pin the valve rod 
of such valve is pivoted, so that the revolutions of this wheel 
will reciprocate the valve. This lever, carrying this wheel, 
is shown in the drawing as continued upon the opposite side, 
terminating in a handle witha latch, engaging in a quadrant 
a framework in the form of the sector of a circle, of which 
the center 6f the main shaft is the center, and having stop- 
ping points corresponding to the two required positions of 


the movable wheel, whereby the lever may be held in tivo 


fixed positions, and changed from one to the other at will. 


This change in the position of the lever necessarily changes 
the position of the axle of the wheel G, pivoted thereon, 
relatively to the axle of the wheel pivoted on the main shaft, 
as such change partially rotates the movable wheel, G, 
around the fixed pulley (J). If we consider the shaft and 
wheel (J) as standing still, and move the lever carrying the 
movable wheel (G) from the position shown in the drawing, 
to one in which the latch would engage in detent (m?), it 
would occupy a position on the line (4-4), and the mova- 
ble wheel would occupy the position of the dotted circle 
(c), and the wrist pin would oecupy a different position 
relatively to that shown in the drawing; and that move- 
ment necessarily would also move the main valve of the 
engine, so that it would oceupy a different position rela- 
tively to the main crank, not shown in the drawing in the 
patent, but shown in drawing on page 119 of Record, 

From this mechanism it clearly appears that when the 
movable pulley (G), is in the position shown in the drawing, 
the reciprocation of the valve and those of the engine 
crank would bear a certain relation to each other, and by 
adjustinent that relation would be such that the valve would 
open and close the ports at the right instant to operate the 


engine. By adjustment this position can be arranged so as 
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to be on one side of a line or plane drawn through the 
valve and the centre of the driving shaft. It is evident 
that varying the position of the wheel (G), from the point 
as shown in the drawings either way, would alter the recip- 
rocations of that valve in two ways. 

First. The positions of the reciprocations would be 
changed, so that it would open and close the ports irregu- 
larly, one way or the other. 

Second, The relation of those reciprocations to the recip- 
rocations of the piston of the engine, would also be changed. 
They would either be earlier or later in point of time. 

As will beseen later, Marsh discovered and utilized the dis- 
covery that by shifting the position of the lever ()) and the 
wheels (G*) to the line (b-b), a point exactly the same distance 
on the opposite side of the line through the valve and main 
shaft, the relation of those reciprocations of the valve to that 
of the piston of the engine, would be exactly reversed, sim- 
ultaneously with bringing the valve back to its original 
position on its seat, and the consequence would be that it 
weuld operate to reverse the motion of the engine. 

This reverse gear is combined with an ordinary D slide 
valve, and inténded as a substitute for the shifting link as a 
reverse gear of a steam engine. 

In the operation of all ordinary “ D” slide valves, 
whether reversable or not, the following essentials must be 
provided for: 

(1.) Relatively to the stroke of the piston, the valve must 
reciprocate sinchroniously in order to open and close the 

steam port at the proper time. This motion is a little in 
advance of that of a crank set at right angles to the main 
crank, for a reason that will be perceived later on, and the 
valve must continuously reciprocate at egual distances 
either side of a constant center line, for reasons which will 
hereinafter appear. 
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This is as true when the engine is running backwards as 
when it is running forwards. 

(2.) At the instant that the crank is at the end of the 
stroke, the valve must have already begun to open the steam 
port leading to that end of the cylinder, that is to say, the 
motion of the valve must be slightly in advance of that of 
the piston, hence the setting of the valve crank in advance. 

This is termed the * lead” of the valve. 

(3.) Before it begins its return, it must lap over the port 
on its seat far enough to eut that port off at some period of 
the return stroke preor to the end of it. This is the * ovt- 
side lap’’ of the valve. 

(4.) The advance motion must be enough so that it will 
cause this “ outside lap” to be overcome, and also return the 
valve far enough to give the dead necessary to open the port 
just before the piston arrives at the end of the stroke. 

Bourne’s Catechism, Steam Engine, 92-3. 


Forney’s Catechism, Locomotive Engine, 
p. 134. 


It follows from these conditions that the “setting of the 
valve gear” consists in finding out the proper adjustment 
‘of the gear, so that it will operate the valve and give the 
proper “lead” and “ outside lap,” or proper distance in 
advance of the motion of the main crank. 

If the gear is a reverse gear it must be so arranged as to 
operate the valve from one moving point having that pro- 
per relation to the main crank, and then contain mechanism 
for transferring the operation of the valve to another mov- 
ing point having a similar relation to the movement of the 
main crank on its backward motion. 

Of course the valve must make exactly the same number 
of strokes that the piston makes in the same time. 

An eccentric gear and shifting link provides for these 
conditions as a reverse gear by eccentrics each being prac- 


ticaily a crank attached to the main shaft, and operating 


moving the link so that the 


one or the other end of it at 


title. ‘** Valve Gear.”’ 


for these results as follows: 


turn the same number of 


mounted on the main shaft. 


ward motion. 
Second. lf we locate thie 


motion around the center of the valve wheel. 
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very nearly but not quite opposite to one another, each eccen- 
tric being set on the shaft slightly in advance of the right 
angle position to give the required lap and lead of the valve 
on both the forward and backward movement of the engine. 
To each of these eccentrics is pivoted a connecting or crank 
rod, the other ends of which are respectively connected to 


a curved link, and the reversal of the engine is effected by 


valve rod or stem shall engage 


pleasure. 


First. As the valve must make the same number 


‘ 


A good illustration of it is found in Forney’s * Catechism 


of the Locomotive,” p. 186, and a full description under 


The Marsh gear answers these conditions and provides 


of 


strokes as the piston he provides that the two gear wheels 


shall be at egua/ diameter, so that the movable wheel shall 


times as the driving wheel 


The movable wheel-for con- 


main shaft the driving wheel. 
It is evident that the crank pin on the valve wheel ean 


valve wheel, SO that 


ing wheel, its axis will describe an are of a cirele, the cen- 


venience, we will term the valve wheel and the one on the 


be so attached to it so that with the valve wheel relatively 
in any position that may be chosen to that of its drive 
wheel, the crank formed by the crank pin shall give the 
required lead and outside lap to the valve, taking into con- 
sideration the length and angularity of the valve rod in its 
Ns 
This is for 


one of the required motions of the engine, say, for the for- 


it shal] 


come in contact with its driving wheel, and with its center 
on either side of a line drawn from the valve to the main 


driving axle, and then rotate the valve wheel upon the driv- 
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ter of which will be the center of the driving axle, and as 
such wheel is rotated, it is clear that the valve would reeip- 
rocate in different positions upon the valve seat, because it 
would be drawn forward to the driving wheel or shoved 
backward from it as the valve wheel is moved in either 
direction, and therefore’ the valve would be varied in lap 
and dead and would consequently operate more or less 
unequally to open and close the ports, due to this change in 
position of the center of the valve wheel. This shifting 
of position of the valve on the valve seat is fully deseribed 
and illustrated in Marsh’s-cireular (Record, pp. 119-120), in 
language addressed to steam engineers, and hence a little 
obscure to laymen, but is clearly understood by reference 
to the model. 

This variation or shifting may be termed the “ over- 
throw” of the valve. 

Third. But the valve wheel has been rotated during this 
change of position upon its driving wheel, and therefore 
the relative strokes of its crank as timed with the strokes 
of the main crank must necessarily be varied. They will 
be either earlier or later than the main crank, and thus cause 
the valve to open or close the ports earlier or later, and also 
affect the lap and lead. 

It is clear, therefore, that having been once set at any 
assignable point to run the engine, say forward, the valve 
wheel must hy held mn that position in order to operate the 
valve properly. 

And that any variation therefrom will be compounded of 
two movements of the valve wheel. 

(a.) The rotation about its own axis carrying the valve 
erank pin. 

(b.) The rotation around the driving wheel or axle, by 
which its axis traverses in the are of a circle, moving the 
position of the reciprocations of the valve toward or from 


the main crank axle. 
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As will hereinafter be seen, so much of the principles of 
this form of valve gear had been developed by the English 
patents, but none of them had gone farther. 

Marsh’s discovery consisted in finding out that he could 
place the valve wheel on one side of the center line drawn 
through the valve and the main axle, which position should 
be that proper to operate the valve. Say on the forward 
motion of the engine. 

Starting from this point and rotating the valve wheel 
around its driver, and thus changing the relations of the 
valve reciprocations to those of the piston, the center line 
is passed and the valve wheel carried around its driver. 
He now found not only that the relation of reciprocations 
was reversed, but also stmulianeously with that reversal, the 
valve was brought back to its true position on the valve seat 
so as to give the proper lap and lead and operate the engine 
on the reverse motion. 

Prior to this, no one had ever found this out, and embod- 
ied it in mechanism, as will hereinafter be seen. 


II. 


We now pass to discussion of whether the mechanism 
whereby these results are secured, as combined and claimed 
by Marsh, has been anticipated. 


The defense show two reverse gears which are set up as 
anticipations, both of which have certain features in com- 
mon, and which are radically distinguishable from that of 
Marsh. 

(1.) Shaw’s English Patent of 1852. (Specitication on 
pp. 140-142, and drawing on page 142 of the Record.) 

This patent shows a reverse gear in which the valve is 


continuously operated from a crank consisting of an eeccen- 


OT 
tric invariably operating from a fixed center, to wit, the 
main shaft of the engine. To shift the crank or eccentric 
from one side or the other of the main crank, no less than 
three beveled wheels are necessary. Shaw clearly does not 
give any hint,as he has not incorporated in his machine any 
form of mechanism wliereby the position of the valve on 
the valve seat is changed in reversing, that such shifting 
and the reversal of the reciprocations could be made to cor- 
respond, because if he had he would have been enabled to 
dispense with a fiwed position from which to operate his 
valve crank, and reduce the number of his wheels from 
three to two, and thus obtain all the advantages that 
Marsh obtained. Therefore the Shaw device does not 
directly anticipate Marsh. 

(2) Sells’ English patent (Specitication, page 143, drawing 
facing page 150) shows the same principle accomplished by 
different machinery in consequence of a necessity of trans- 
ferring motion from the main shaft to a separate fired shaft, 
from which the valve is ope ated. This machinery consists 
of a swinging frame carrying two intermediate gear wheels, 
making four gear wheels in all. 

As in Shaw, no hint is given of the essential principle or 
discovery embodied in the Marsh invention. 

Both of these devices operate their valves from and by 
means of cranks having fixed centers, and therefore the diffi- 
culty of the shifting position of the valve due to a shifting 
center of its operative crank is not apparent. It is clear, 
therefore, that neither of these patents on their face disclose 
the Marsh invention. I will farther discuss this under the 
state of the art, ete. 

Under the prima fucie case made by the patent it would 
appear that the omission of the extra eleinents, which Marsh 
has been enabled to do, thus getting rid of the difficulties 
of lost motion (which always exist in gearing) due to the 
extreme complexity of the gearing adopted by Shaw, and 
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especially by Sells, and utilizing a principle which neither 
of them has indicated and do not describe, they cannot, under 
the rules regarding anticipation by prior publication or 
patent, be considered as anticipating this invention, 

This disposes of the reverse gears shown. 

The defendant shows two cut-off devices, in which he 
claims are to be found the principle and mechanism of the 
Marsh invention. 

(1) Ferrabee’s English patent of 1858 (Specification Ree- 
ord, p. 1388; Drawing facing, p. 139) shows a variable eut- 
off, consisting of a valve opening a single port opening into 
the steam chest wherein plays the main valve. This valve 
overthe single port must open and close it at the end of 
each stroke of the engine, and therefore must make twice 
as many reciprocations as the main valve. Its valve rod is 
pivoted to a movable wheel of half the diameter of its driv- 
ing wheel mounted on the main shaft. By means of a 
governor he utilizes the principle already described, of the 
variable compound motion of one wheel around its driving 
wheel, to open and close this single port in a variable rela- 
tion to the opening and closing of the main ports by the 
main valve ; that is, he shifts the position of the valve upon 
its seat, by shifting a center of his valve wheel, and he also 
shifts the relation of the time of reciprocation by rotating 
the valve wheel on its own axis. 

But he gées no further; he gives no hint whatever that 
a valve could be SO operated to open and close 1wwo ports ; 
in fact, so far as Ferrabee does go, le inust operate his valve 
over a single port, because of the shifting position of the 
valve on its seat. If he was operating to open and close 
two ports with a valve between tliem, such shifting position 
would operate to upen one port more than its due, and at 
the same time operate to close the other port more than its 

due, so that the cut-off at either end of the stroke would be 


unequal. This was the difficulty he ran against, and not 
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or 


seeing his way out of it, he had to limit his valve to one 
port and then make double the number of reciprocations. 

Clearly in this patent there is no hint, much less des- 
cription, of the essential principles which Marsh discovered 
and utilized, 7. e., that causing a wheel of the same size to 
traverse around the wheel on the main shaft, would result 
in not only bringing the attached valve back to its proper 
position on its seat, but would, at the same time, exactly 
reverse its motion. This is clearly not obvious in either the 
Sells or the Shaw devices, especially when we consider the 
utmost importance of “lap” and “lead” and “angular 
advance,” and the difficulties involved therein. 

So far as this gear is concerned, this is sufficient on 
the question of direct anticipation. 

(2.) Asquith’s Knglish patent of 1873 shows (Speciti- 
cation, page 151, drawing page 146) a valve gear con- 
sisting of three wheels, two of equal diameter on fiwed 
shafts, while between the two is journaled another on a 
movable center attached to a governor, and having a motion 
perpendicular to a line drawn between the centers of the 
other two wheels; to the wheel on the counter shaft is 
attached the valve rod of a variable cut-off valve. Asquith, 
considering the Ferrabee device of ’58, evidently desired to 
improve upon it by having a varzable cut-off valve opening 
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and closing ¢wo ports instead of one; finding that Ferrabee 
was limited to one port, and that he could not operate a 
variable cut-off valve from a movable wheel and utilize 
bat one port. Asquith therefore found he must operate his 
valve from a fixed center, so that the limit of its reciproca- 
tions on the seat would be invariable, and thus the open- 
ing and closing of the ¢wo' ports would not be unequally 
affected. 

In order to accomplish this he was obliged to use three 
wheels, as two wheels with fixed centers would give him no 


variability in the action of his valve. 
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It is practically admitted that the use of the three wheels 
does not anticipate Marsh, but great reliance is placed upon 
a paragraph in Asquith’s specification, which is to the fol- 
lowing effect : 

“The raising or lowering of the toothed wheel which 
‘‘earries the crank pin stud or cam, will lave the same 
“regulating power if connected directly to the governor 
“without any intermediate toothed wheel or pinion.”’ 


Page 153. 


It is left to imagination to contrive the means of hand- 
ling the valve wheel, provided it is so connected to the gov- 
ernor, unless it operates precisely as the idler wheel does, 
that is, moves up and down én @ straight line. 

All the hint that we get here is that the valve so oper- 
ated can be made to open and close the ports a little quicker 
or a little slower, compared with the motion of the main 
valve. We not only do not get any description of the 
valve wheel rotating about the driving wheel, in the are of 
a circle, of which the driving axle is the centre, but a little 
consideration will show not only that Asquith could not 
have had it in mind, but that it would be utterly impracti- 
cable in a variable cut off, such as he describes, having tao 
ports. 

The reason of this is, that such motion would create an 
“overthrow ” of the valve (already described in Marsh’s 
circular), which would shift the position of its reciproca- 
tions, and thus open one port far more than it should do, 
and at the same time keep the other quite or nearly con- 
stantly closed, that is, it would be impossible to have such 
an arrangement operating a cut off valve over two ports and 
allow it to be variable, and at the same time secure an equal 
cut-off for each port at either end of the stroke. 

This is demonstrated by defendant’s Exhibit VI, which 
undertakes to supply what Asquith does not even suggest, 
2. é., means for rotating the valve wheel about the driving 


axle. 
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We will now consider whether the perpendicular up and 
down movement of the valve wheel which Asqnith does 
suggest, is sufficient to give a description of a reverse gear. 

or the purposes of a variable cut-off, that up and down 
movement may be: very slight, though double that of the 
idler wheel shown (Brecht, Record, 55-6), and perhaps may 
be within range of the intermeshing teeth without too 
much lost motion, but, as admitted practically by defend- 
ant’s experts, such a movement would be utterly impracti- 
cable for a reverse gear. 

Turning to the Marsh device,the court can see the range 
of motion necessary involved in the rotation of the wheel 
to reverse the motion of the valve, it is about one-fourth of 
a total revolution about the main axle. Clearly so much of 
a turn, when developed as suggested by Asquith, by a per- 
pendicular movement, would necessitate an extraordinary 
length of the gear teeth, and, as they would necessarily sep- 
arate greatly at their ends on extension, there would neces- 
sarily be a very great amount of play between the two 
wheels, which would utterly destroy the efficiency of any 
valve so operated. A result even Asquith never contem- 
plated, as his paragraph is apparently intended as a saving 
clause only. 

The difficulty of lengthening the teeth is admitted by 
defendandant’s expert, Breeht. (Record, p. 57.) 

After saying, on page 56, that he only finds in the Asquith 
patent any description of mechanism substantially like 
Marsh’s in the paragraph already quoted, he further says 
that he finds no mechanism deseribed in that paragraph by 
which the wheel “ E,” or valve wheel, conld move upon 


** 


wheel “C,” or the driving wheel, but would infer that it 
would be carried by the same mechanism that carries the 
wheel G, or the idler wheel, 7. e. the governor, and that 
such inference would be a matter of course, and that he 
does not find any other description of device for holding 
the wheel E in position. (Cross Questions 28, 29, 30, 31, 


32.) 
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He admits that he does not tind any mechanisin by which 
the wheel E is made to move in the are of a circle like that 
of Marsh (cross question 33), and that the wheel EK, in order 
to operate as a reverse gear, would have to move a quarter 
of a revolution, and that that amount of motion could not 
be given to it by any mechanism suggested by Asquith, 
except by lengthening the teeth, and that in his opinion, as a 
practical mechanic, that would not be practicable. He gets 
out of the difficulty by saying that he would substitute or 
construct some device by which it conld be done in a 
mechanical manner. (Cross Question 37.) 

This leaves it entirely to inference as to what device 
would be suitable, as a “mechanical device,” and clearly,when 
we consider the difficulty involved in the overthrow of the 
valve, due to the curvilinear motion of the axis of the valve 
wheel, it clearly did not then appear that the swinging arm 
would be suitable for this purpose ; as | again repeat, it had 
not then been discovered that the elimination of the “ over- 
throw,” by bringing the valve back to its original position 
on the valve seat, would coincide with the reversal of its 
motion and of the engine. 

In the light of this it may be profitable to consider a little 
more of Brecht’s testimony. He finds, in answer to cross 
question 38, that the only means for limiting the motion of 
the wheel up and down,-:is to be found only in the length 
of the teeth, as they would not mesh together after a certain 
distance. He further does not find any other limitation, 
and that the essence of the Asquith device is that it cannot 
have any limitation, but that the wheel must be constantly 
variable and the mechanism so arranged to produce that 
result, and admits finally that, as a reversing gear, it could 
not be made tv operate variably if the valves and ports 
remain the same, and that, as a reversing gear, the essence 
of the Marsh device was the finding and establishing of two 
jiced points of operation only, and finally winds up by say- 
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“Cross Question 47. Can you say even then from the 
“ construction described and shown that it would operate as a 
“reverse gear (7, é., the Asquith device)?” 

“A. I donot.” (Record, p. 53.) 

Mr. Blanchard’s evidence upon this point in his direet 
testimony (p. 65), in discussing the substitution of the 
wheels as pointed out by Asquith, admits that the wheel 
must be moved through greater space to produce the result, 
and states generally that if such supposed change is made, 
that all the elements embraced in Marsh’ elaim would be 
found in the, Asquith patent, but on eross-ewamination he 
admits that the on/y description is that the valve wheel 
would move in a straight line up and down (p. 67). And 
that he did not find any different means from that of the 
governor described, for the purpose of moving said wheel. 
He, like Breeht, only ean keep the wheels in contact to 
perform this service, by an abnormal length of teeth. Admits 
he does not even find that in the Asquith specification, 
but says it is possible to construct such teeth, but did not 
find any equivalent for such construction, or for such ehange 
in the form of the teeth in the specifications and drawings, 
and finally admitted that lost motion is very detrimental in 
a“ reverse gear, that as little of it as possible should exist, 
and finally that he had never seen any of these devices in 
operation (pp. 68-69). 

Complainant's expert, D. Farrand FH nry, ot Detroit, a 
civil mechanical engineer, who has had twenty years’ expe- 
rience, after describing on page 86, that the lap and lead 
should be the same on either forward or backward motion 
of the engine, and that but /co points exist in which with a 
reverse gear like Marsh’s, the engine could be operated 
ahead or reversed, and deseribing that it could not be made 
a variable valve for reasous heretofore explained (p. 87), 
then gives it as his opinion that a continual variation of the 
two wheels with respect to each other, would not be a prac- 


tical device to operate an engine (p. 83). 
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At this point I desire to eall attention to Paragraph 5 of 
gral 


the defendant’s answer, in which they set up (and thus 
admit) that without special devices to insure rigidity, it 
would be impossible in consequence of the irregular vibra- 
tion of the gearing and valves to make the Marsh gear 
a practical device for operating an engine. 

Henry discusses the Asquith patent on pages 91, 92, 93, 
and agrees with Brecht and Blanchard that either the teeth 
would have to be made very long, or the wheel would have 
to move in a curved direction to operate at all, and says that 
he does not think that the long teeth would be practicable. 

Further, that in a variable cut-off valve operating over two 
ports, a curved motion would render it impracticable as a 
cut-off device (pp. 92, 93). 

An objection by defendant was entered to this evidence 
on the grounds that the specifications of the Asquith patent 
did not disclose any mechanism, wh ich all of these witnesses 
have said was necessary, to make the change suggested by 
Asquith in the paragraph specified (\. 92), thus admitting 
the claims of complainants. 

It would therefore seem clear that it cannot be considered 
a directly anticipating device. 


[1]. 


Discussing all of these patents, as evidencing the state of 
the art, from whence is drawn the argument that it is obvi- 
ous that the Marsh device could be constructed from such 
prior knowledge without any exercise of invention, practi- 
cally compels us to retrace some of this ground. 

We have found in no one of them either— 

first. All of the essential elements of the Marsh com- 
bination. 
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Second. Combined and operating upon the principles 
of that combination. 

Third. To produce the effect of reversing the engine. 

As contrasted with the two English patents of Shaw and 
Sells, who seem to consider it necessary to use a fired valve 
crank from whieh to operate their valve, and to use neces- 
sarily the true English peculiarity of a complicated machine, 
Marsh made a bold departure by discovering the relations 
between the direct and reversed position of the valve on its 
seat, and the rotation of the valve wheel to reverse it cor- 
responding thereto, and attached his main valve rod directly 
to the movable wheel, something which they evidently did 
not comprehend could be done, because they did not know 
what Marsh found out. 

If we consider the two patents of Ferrabee and Asquith 
we find, 

First. Combinations essentially different from Marsh: 


in the important particular that in both cases the valve rod 


is that operating an auxiliary, constantly variable cut-off 


valve, while in Marsh’s combination it operates a cun- 
stantly invariable main valve, which is never changed except 
to reverse from one point to another, and, as has already been 
seen, these changes involve not only changes in the combi- 
nation and changes in the result, but changes in the mechan- 
ism to accomplish those results. 

Second. That in both cases the minor elements are dif- 
ferent. 

In Ferrabee the valve wheel is one-ha/f the diameter, 
which isa material feature, due, not to choice as argued 
by defendant, but to the necessity of the use for one port 
only. 

In Ferrabee the element of ¢wo fixed points of operation 
coinciding with the reverse motion of the engine and loca- 
tion of a main valve traveling over fo ports, is wanting. 


In Asquith there is employed three wheels instead of 
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two, and his mechanism clearly discloses only such a combina- 
tion. 

His valve wheel has a fived axis, and rotates in the same 
direction as the main axle. 

He is compelled to have a fixed wheel operative in that 
manner because he cuts off over two ports, and his valve, in 
the variability of its advance or lagging relatively.to the 
main valve, must always play between the same limits on 
the valve seat. It can only be variable with reference to 
the ¢¢me of the stroke and notas to its range. 

The defendants only find in this patent a single paragraph 
on which to base an argument. 

First. As to the “same regulating power,” it is clearly 
that of operating variably as to the time of stroke, a cut-off 
valve over two ports, and not a main valve invariably to 
drive the engine, which is never variable except to reverse. 

Enough has been said to show that though similar in name, 
a variable cut-off valve and an invariable main valve though 
reversable, are entirely different things, operate upon dif- 
ferent principles, for different purposes, under antagonis- 
tical conditions, and produce entirely different results. 

So that the “same effect” mentioned by Asquith is different 
in every particular from the reversing produced by Marsh. 
But even to produce this same effect by means of two 
wheels, Asquith leaves it entirely to conjecture as to the 
proper means of doing it. The only means suggested by all 
of the experts is a confessedly impracticable device, to wit: 
abnormally lengthening the teeth of the two wheels. Rotat- 
ing the movable wheel avownd the driving wheel is clearly 
impracticable in the use of two ports, owing to the “ over- 


throw,” 


while if it is limited to one port to make it practi- 
cable, we are brought back to the Ferrabee device with a 
wheel of half the diameter of the driving wheel. 


Prior, therefore, to Sells and Shaw, it clearly appears 
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that it was not known that the main reversing valve could be 


operated from anything but a flawed aale. It had been 
known, however (and that was the extent of the know- 
ledge), that a variable cut off valve could be operated over 
one port only from a wheel having a movable axle, but not- 
withstanding the suggestion of Asquith referred to, it does 
not appear practicable to operate a variable cut off valve 
running over two ports from anything bat @ ficed axle. 

None of these mach ines have ever heen construeted and 
operated, or gone into use. The whole question of antici- 
pation, so far as all of these patents are concerned, rest 
solely npon published descriptions of what might have been 
accomplished theoretically, with no practical illustration of 
such accomplishment. 

At this point Marsh steps in, and by a discovery whieh 
was clearly an advance in the art of steam engineering, 
diminishes the nwmber of elements heretofore required, is 
enabled to construct and operate a reverse gear from a 
wheel having a movable centre, and operated by a similar 
wheel on the main shaft, and possessing the essential ele- 
ments specified in his claim. 

First. It is a wheel of the same diameter as the driving 
wheel. 

Second. It rutates about the driving wheel therefore in 
the arc of a circle. 

Third. The wheels are combined with “ the valve rod” 
of an engine, and (I quote), 

Fourth. “ Whereby said valve rod is adapted to recipre- 
cate the valve and operate the same to reverse the engine 
substantially as specified,” hence the combination is with 
the main valve. 

Clearly anticipatory devices must cover, 

First. The same combination. 

Second. Of the same elements or their mechanical equiva- 


lents. 
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Third. Combined in substantially the samme manner, or 
having same mode of operation to produce the same results. 
Gill vs. Wells, 22 Wall., 24. 
Bates vs. Coe, 98 U. §., 38-48. 
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Names go for naught. It is what the devices do and how 


they do it. 
Bates vs. Coe, 98 U. S., 31-42. 
Cahoon vs. Ring, 1 Cliff., 620. 


Form may be the essence of the invention, and unless 


used is not infringed. 
Warner vs. King, 96 U. 5., 218. 


This necessarily involves size, and applies to the two 
wheels of eguwal diameter arranged to operate and combined 
with the main valve rod to reverse the engine. 

A foreign patent must contain, in order to anticipate, the 
device either in the drawing or specification so distinctly 
shown or described as to be a matter of certainty, not of 


inference. 
In re Herron, 1 O. G., 608 


And a mere suggestion or imperfect description is not 


enough. 
1 Fisher, 623 


In view of the patent to Marsh, prema facie, there isa 
patentable difference between it and the’ other devices 
shown. All reasonable doubt should be resolved in favor 


of the patentee. 
Bates vs. Coe, 98 U. 8., 38-48. 


Webster Loom Co. vs Higgins, 105 U. 8.., 
580 


In this latter case it was held that a new combination of 
old devices whereby the effectiveness of the machine is 
increased may be the subject of a patent. 


See also Cantell vs. Wallick, 117 U.5., 
689. 
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The cases cited by the defendant upon this point only 
apply to his theory that there is in the Asquith patent 
a description identical with the plaintiff's device. This 


theory we have showh to be false. 
| While not conclusive, yet the fact that none of the 
| so-called anticipating devices have never been put to use, 
i and that the Marsh invention has gone largely into use 
7 on certain classes of engines, is of itself the strongest 
possible evidence that the differences involve invention. 
Asmus vs. Alden, 27 Fed. Rep., 684, and 
| , cases cited therein. 
tte (Aarronumt ~*9 ks Cor recceke 
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The two patents of Bacon and Lutigens in evidence, are 
not relied upon apparently, and clearly they are too remote 


to be considered either as anticipations or as negativing 


invention. 


The testimony of Miles seems to be relied upon as estab- 
lishing an anticipation. 

This we have seen cannot be admitted for that purpose. 

As evidence of the state of the art, it may be admitted but 
not to affect the validity of the patent. It can only be used 
to show what is old, distinguish what is new, and enable the 
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court to construe the patent. ¢@ onc, Go ba ll ae 

[Inasmuch as the defendant’s infringement is practically 
in the exact form shown and claimed by Marsh, a construe- 
tion of the patent would not aid him. 

But let us consider this evidence of Miles. 

He says he saw a device similar in character, and, as he 
describes it, identical in features, experimentally used on a 
locomotive in Bowling Green, Kentucky, in 1865. 

He says that he doesn’t know that he could deseribe it 
very minutely, but thanks it was a sleeve, ete. (Record, p. 


46.) 
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He couldn’t tell whether the two gear wheels were of 
equal or unequal diameter ; was outside of the engine look- 
ing through the wheel ; was there but a minute or two, and 
took a general view of it, then answers some leading ques- 
tions (p. 47). Couldn’t tell who run the engine; doesn’t 
know how the engine was designated ; thinks it was an 
eight-wheel McQueen engine, as they were common on the 
road ; doesn’t know whether the man who ealled his atten- 
tion to'the device was running it or not ; waderstood he was 
trying it as an experiment, and that it was a new thing; 
never saw it afterwards on any other engine, until he saw it 
on defendant’s engines the April previous to taking testi- 
mony ; never heard anything definite of it afterwards ; saw 
the engine about the yard as witness was passing through 
with freight trains; didn’t notice particularly whether the 
_ device was on the engine or not. | 

Clearly, from this evidence, whatever took place on the 
occasion referred to was purely experimental, and the fact 
that it was never heard from afterwards, is a demonstration 
that the experiment was a failure, and nothing practicable 
resulted from it. 

[t appears to have been onan eiglit-wheel standard locomo- 
tive, substantially such as is figured at large on plate 1 of 
Forney’s Catechism of Locomotives, and also in Knight's 
Mechanical Dictionary, titled ‘** Locomotive.” 

The construction of the Marsh gear is such that the two 
wheels must be held rzgidly in position in order to operate 
the valve properly. This is admitted by the defendant in 
his answer, paragraph 5, already referred to, and is also shown 
by both Marsh and Henry, and is so obvious that it is 
unnecessary to quote. 

It is evident, therefore, that if the driving axle has any 
vibratory motion, the valve wheel must also rigidly follow 
it through its vibration; but it will further appear, from 
examination, that the mechanism carrying the valve wheel 
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must be connected in sume manner to the framework 
of the engine, in order to obtain a fulerum from whieh to 
hold it and swing it in reversing the engine. 

In a locomotive the reverse gear must be operated from 
the cab, by means Of a reach rod, and the hand lever must 
be so arranged that it ean be latched and unlatched at will, 
and directly under the engineer’s hands. This is aceom- 
plished by means of a quadrant inside the cab similar to that 
shown in Exibibit* X.” Of course this quadrant is attached 
to the main body of the engine. 

Now the frame work and body of the locomotive is 
always carried on springs, so that the driving axle always 
has vibratory motion. This vibratory motion will equal a 
range transversely to the frame of about two inches. 


Henry, p. 94. 


It is clear therefore that this device would not be practi- 
cable on a locomotive. 

In view, therefore, of the uncertainty and indefiniteness 
of Miles’ description, the mere cursory examination which 
he gave it that, whatever the device was, ¢¢ was something 
other than the Marsh gear. At any rate it raises a great 
many reasonable doubts as to its being the same device. 

Further it can be considered no more than an abandoned 
experiment, and an abandoned experiment does not form a 
part of the state of art. 

Aultman vs. Holly, 11 Blatch., 317. 
Ag aewvoa 0 (“> rl ¥+*Lhull GFF 

Even if it had been Khown to Maréh and had suggested 
the idea it would not have defeated his patent. 


Whittlesey vs. Ames, 9 Biss , 225. 
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It is clear, however, tlAt it was not Known and suggested 
nothing to Marsh. 


See Cahoon vs. Ring, 1 Cliff, 592, where that question 
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lt is claimed by defendant that there is no proof of 
infringement sufficient to authorize a decree that defendant 


has infringed the patent or used the mechanism covered 


thereby. 

The evidence of such infringement not only consists of a 
description of the mechanism as seen on defendant’s engines 
by— 

First. Crosby (Supplemental Record, pp. 2-4), who says 
he understands patent 236,052 of December 28th, 1880, and 
who says further (Supplemental Record, p. 3) that such 
mechanism is the same im principle and mode of opera- 
tion as that described in said patent (p. 3). That he has 
been an engineer about six years, and noticed the valve 
gears on defendant’s engine. 

Second. By Elon A. Marsh (Supplement, pp. 4-10), who 
says that he is a machinist, and the patentee of the inven- 
tion named in said patent, that he has examined the valve- 
gear in defendant’s shops critically between December 28th, 
1880, and the commencement of this suit, and found they 
were putting on their portable traction engines valve gears 
constructed (describing them) identical in principle and 
mode of operation, with that described in complainant’s 
patent. (Supplement, p. 5.) 

This testimony is not limited to ove engine as the lan- 
guage is in the plural, and cannot possibly bear the construe- 
tion that it can refer only to the single experimental device 
that Marsh put on an engine the year before. He went 
there, he says, to ascertain whether they were infringing 
his patent, and saw, not that they had put on a valve gear, 
but that they were putting on valve gears on their engines, 


ete. 
He further testifies (Supplement, pp. 6-7) that about 
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three days after the patent was issued, he saw the secretary 
of the company, E. C. Nichols, who claimed to have known 
of the issue of the patent before complainant did; that he 
saw him again about the 5th of February, °81; that he 
admitted they had-commenced using the invention and 
intended to use it, but would never pay a cent for it. 

Thereupon Marsh informed him repeatedly that if they 
used the invention they would have to pay for it; that no 
license had ever been given to the defendant to use it. 

Witness was cross-examined, but not upon that point. 
This testimony never was contradicted by the defendant. 

On re-direct examination Marsh says: ‘ All the engines 
I have seen, with the device I have above deseribed, being 
device described in Exhibit “ A,” have been marked with 
the defendant's name on the bed plate (pp. 9 and 10), 

Third. The testimony of Minard Le Fever, although not 
perhaps distinctly stated, implies at least wo engines with 
these valve gears, and defendant produces no evidence to 
show that they are but one and the same engine, and that 
they are identical with the one on which the experimental 
device was placed. 

Fourth. The answer in this case admits the use of this 
invention, in response to the charge of the bill. 

Defendant, after denying the rights of the complainants, 
alleged as follows: 

“ Fifth. Defendant further says that upon investigation 
“it beeame convinced and charges the fact to be that the 
“so-called invention of complainants has been long known 
“to the general publie, and that, in a specific form, as 
“described in the complainants’ bill, it was of no value as 
“a mechanical device (specifying certain reasons). Zhis 
di fendant, consequently, helieving that the device Was 
* public property, cnstructed one of iis workmen to devise 
* someth ing lo overcome th 18 defect, and, as Assignee of his 
anu ntion, has procured to be patented a device Sor over- 
“coming such defects, and is making use of the same, 
” though not in large quantities.” 


The defect specified was the instability of the gearing 


and the consequent irregular vibration of the valves. 
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On pages 125-127, it is found a copy of an original and 
re-issued Letters Patent, to Andrew J. Hoag, assignor to 
the defendant, in which he describes certain defects in the 
Marsh valve gear, due to the use of a vibrating reach rod, for 
operating the lever on which the movable wheel is placed. 
It, however, appears that such patent was a mere improve- 
ment by the introduction of a secondary set of stops on 
the original Marsh Patent which is the foundation of this 
suit, and that the Hoag invention could not possibly be used 
by the defendant except by using the Marsh invention. 

All that remains therefore is to connect Hoag and _ his 
action with the fifth paragraph of the answer by identify- 
ing him with the workman therein named. On page 125 
is found a stipulation whereby the defendant admits that 
said Hoag is the workman thus referred to in its answer, 
and that his said patent 244,507, is the patent referred to 


therein. 


It therefore follows that the fifth paragraph of the answer 
isan unqualified admission that the defendant was using 
the complainant’s device, and based the right to such use 
upon the ground that it was public property. 

Not the slightest evidence has ever been produced by the 
defendant to controvert plaintiff's testimony, the admissions 
of its secretary to Marsh, or the unqualified admission in 
its answer. 

The ease of infringement is hence fully made out. 

This disposes of all the defenses arising out of the record 
that were not considered by the court below, and’so far as 
they are concerned, if considered at all by this court, I sub- 
mit respectfully that they should not be allowed to invalidate 
the patent, or fail to establish infringement, and that there- 
fore there should be a decree ordered for complainant for 
an injunction and an accounting as prayed for in the bill. 


Rh. A. PARKER. 
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CIRCUIT COURT FOR FARE COUNTY 
OF CALHOUN, 


LIN COBBAN ORI EU a. 


NICHOLS, SHEPHERD & CO. 
Vs. 
ELON A. MARSH er At. ) 


“HXAILBIT 18,” 


ADMITTED IN EVIDENCE THEREIN SO FAR AS MATERIAL 


BILL. 


Circurr Courr or true Unrrep Stratres ror TtrHe EASTERN 


Disrricr or Micnigan—In Egurry. 


To the llonorable the Judges of the United States Circuit f(ourt Sor the 
Eastern District of Michigan—In Equity: 


Your orators, Elon A. Marsh, Minard Lefever and James 
Scott, citizens of the State and Eastern Distriet of Michi- 
gan, and residing at Battle Creek, in said State, bring this 
their bill of complaint against Nichols, Shepherd & Com- 
pany, a corporation organized and doing business under the 
laws of the State of Michigan, in said distriet, at said city 
of Battle Creek. 


And thereupon your orators complain and say: 


CIRCUIE COURT FOR THE COUNTY 
OF CALHOUN, 


IN CHANCERY. 


NICHOLS, SHEPHERD & CO. 
vs. 


ELON A. MARSH et at. 


“EXHIBIT 18,” 


ADMITTED IN EVIDENCE THEREIN SO FAR AS MATERIAL. 


BILL. 


Cirevurr Courr or tHe Unrrep Strares FoR tHE EASTERN 
Disrricr or MicnigAn—In Eetrry. 


To the Honorable the Judges of the United States C.reuit Court for the 
Eastern District of Michigan—In Equity : 


Your orators, Elon A. Marsh, Minard Lefever and James 
Scott, citizens of the State and Eastern District of Michi- 
gan, and residing at Battle Creek, in said State, bring this 
their bill of complaint against Nichols, Shepherd & Com- 
pany, a corporation organized and doing business under the 
laws of the State of Michigan, in said district, at said city 
of Battle Creek. 

And thereupon your orators complain and say : 
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1. That the said Elon A, Marsh was the original and first 
inventor of a certain new and useful improvement in steam 
engine valve gear, and which had not been known or used 
before his said invention, and which was not at the time of 


‘the application for letters patent as hereinafter mentioned 


in publie use or on sale with his consent or allowance. 

2. That the said Elon A. Marsh, being as aforesaid the 
tirst inventor and discoverer of said improvements, and the 
said Minard Lefever, assignee of an undivided one-half 
interest therein from said Elon A. Marsh, and being citi- 
zens of the United States, did, on the 28th day of Decem- 
ber, A. D. 1880, upon due application therefor, obtain let, 
ters patent of the United States for said invention, in due 
form of law, under the seal of the Patent Office of the 
United States, signed by the Seeretary of the Interior 
thereof, and countersigned by the Commissioner of Patents, 
bearing date and year last aforesaid, which letters patent 
were issued to the said Elon A. Marsh, and Minard Lefever, 
as assignee aforesaid, and numbered 236052, whereby there 
was granted and secured to the said Elon A. Marsh and 
Minard Lefever, their heirs, administrators and assigns, for 
the term of seventeen years from and after the date thereof, 
the full and exelusive right and liberty of making, con- 
structing, using, and vending to others to be used, the said 
invention and improvement as set forth in said letters pat- 
ent, which are now on record in the United States Patent 
Office, as by. the said letters patent, or a certified copy of 
the same in court ready to be produced, will more fully and 
at large appear, a copy of the specification and drawing 
whereof being hereunto annexed, marked Exhibit “A,” by 
virtne whereof Elon A, Marsh and Minard Lefever became 
the owners ‘of all the rights and privileges granted and 
secured in and by said letters patent. 

3. That the said Elon A Marsh and Minard Lefever, 


being at that time the full and exclusive owners of said 


3 


invention and letters patent, did, on or about the 5th day 
of March, A. D. 1881, by an instrument in writing, sell, 
grant and assign to the said James Seott all their right, title 
wud interest in and to an undivided one-third interest of 
said letters patent, which said assignment was duly recorded 
in the Patent Office of the United States, at Washington, in 
liber N, 26 of Transfers of Patents,’on page 193, and is to 
the court now here shown. 

4. That by virtue of the premises your orators became 
and are now the sole and exclusive owners of the said letters 
patent No. 236052, and the inventions and improvements 
described therein, and of all the rights and privileges granted 
and secured, or intended to be granted and secured thereby : 
that sinee they obtained said patent and became the owners 
thereof as aforesaid, they have invested considerable sums 
of money, and have been to’great trouble in and about said 
invention, in making the same profitable to themselves and 
useful to the public; that said invention has been and is of 
great benefit and advantage ; that they have granted a large 
number of licenses for the manufacture, use and sale of said 
invention, and that the public, with the single exception of 
the defendant, have acknowledged and acquiesced in the 
aforesaid rights of your orators, and your orators believe 
that thev will realize and receive large gains and _ profits 
therefrom if infringements by said defendant and its con- 
federates, agents and representatives can be prevented. 

5. Yet the defendant, well knowing the premises and the 
rights secured to your orators aforesaid, but contriving to 
injure your orators, and to deprive them of the benefits and 
advantages which might and otherwise would accrue unto 
them from said inventions, after the issue of said letters 
patent No. 236052 as aforesaid, and before the commence- 
ment of this suit, did, as your orators are informed and 
helieve. without the license or allowance, and against the 


will of vour orators. and in violation of their rights, and 
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infringement of the aforesaid letters patent, unlawfully and 
wrongfully and in defiance of the rights of your orators, 
make, construct, use, and vend to others to be used, steam 
engine valve gears, made in accordance with, and emploving 
and containing said invention or inventions, and that they 
still continue so to do,and are threatening to make and vend 
to others, to be used, large quantities of said steam engine 
valve gears, and to supply the market therewith. 

6. All in defiance of the rights acquired by and seeured 
to your orators as aforesaid, and to their great and irrepa- 
‘rable loss and injury, by which they have been and still are 
being deprived of great gains and profits, which they might 
and otherwise would have obtained, but which have been 
received and enjoyed, and are being received and enjoyed 
by defendant, by and through its unlawful doings. 

7. And your orators further show unto your honors, on 
information and belief, that said defendants are threatening 
to sell and dispose of such machines and improvements to 
other persons, and your orators say that the use of said 
invention, and the preparation for and avowed determination 
to continue the same and to manufacture and sell said 
invention to other parties, and the other aforesaid unlawful 
acts in disregard and defianee of your orators’ rights, have 
the effect to and do encourage and induce others to venture 
to infringe said patent in disregard of your orators’ rights. 

8. They further show that they have caused notice to be 
given to said defendant of such infringements and of their 
rights in the premises, and requested it to desist and refrain 
therefrom, but it has disregarded such notice, and refused 
to desist from said infringements, and still continues to 
make, use, and vend to others to be used, said improved 
valve gear, in infringement of said letters patent No. 
236052, in violation of your orators’ rights. 


9. And forasmuch as your orators can have no adequate 


sail defendant may, if it can, show why your orators should 
not have the relief hereby prayed, your orators pray that 
the said defendant may be required, according to the utmost 
and best of its knowledge, remembrance, information and 
belief, full, true, direet and perfect answers make to the 
premises, and to all the several matters hereinbefore stated, 
and especially whether it has made and is making, using 
and vending to others to be used, all the aforesaid described 
invention, and the extent thereof, as fully and particularly 
as if separately interrogated as to such and every of such 
matters, and may be compelled to account for and pay to 
your orators the profits by them aequired and the damages 
suffered by your orators from its unlawful acts. 

10. And your orators pray that the said defendant, Nieh- 
ols, Shepherd & Co., its servants, agents, attorneys, and 
workmen, and each and every of them, may be restrained 
and enjoined provisionally and perpetually by the order and 
injunction of this honorable court, from directly or indi- 
rectly making, using, vending, working or putting into 
practice, operation and use, or in any wise counterfeiting or 
imitating the said invention, or any part thereof, or any 
machinery made in accordance therewith, and that the said 
defendant may be decreed to pay tle eosts of this suit, and 
that your orators may have such other and further relief as 
may be agreeable to equity. 

May it please your honors to grant unto your orators the 
writ of injunction, as well provisional as perpetual, issuing 
out of and under the seal of this court, commanding, enjoin- 
ing, and restraining the said defendant Nichols, Shepherd 
W Company, and its agents, servants, attorneys, workmen, 
and each and every of them, as is hereinbefore prayed in 
that behalf. 

May it please yonr honors to grant unto your orators the 
writ of subpoena, issuing out of and under the seal of this 


relief except in this court, to the end therefore that the 
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court, directed to said defendant Nichols, Shepherd & Com- 
pany, commanding it by a certain day, under a certain 
penalty, to be and appear in this court, then and there to 
answer the premises, and abide such order and decree as 
may be made against them. 
And your orators will ever pray, ete. 
ELON A. MARSH. 
MINARD LEFEVER. 
JAMES SCOTT. 
R. A. PARKER, 
Solicitor for Complainants, and of Counsel. 


STATE AND EASTERN DISTRICT ) 
OF MICHIGAN. 


Ss, 


On this 8th day of June, A. D. 1881, before me person- 
ally appeared Elon’ A. Marsh, Minard Lefever and James 
Scott, to me known to be the persons subscribing the fore- 
going bill of complaint, and made oath that they have read 
the same and know the contents thereof, and that the same 
is true of their own: knowledge, except as to those matters 
stated to be on information and belief, and as to those mat- 


ters they believe it to be true. 
MYRON H. JOY, 
United States Commissioner for the Eastern District of Michigan. 


ANSWER. 


In roe Crrcurir Covrr or tue Unrrep Starrs FOR THE 
Eastern Disrricr or Micuigan-—Ly Eeuvrry. 


ELON A. MARSH, 
MINARD LEFEVER anp 


JAMES SCOTT, | 
Uomplainants, ‘ 
vs. 


NICHOLS, SHEPHERD & CO., 
Defendant. 


The answer of the above named defendant, Nichols, 
Shepherd & Company, to the complaint of the above named 
complainants, shows : 

First-—This defendant denies that the said Elon A. Marsh 
was the original and first inventor of a new and useful 
improvement in steam engine valve gear, as described in 
the letters patent, mentioned and described in said com- 
plaint. 

Second—This defendant knows nothing except as it has 
been informed by said complaint, or by hearsay, of the 
issuing of letters patent to said Elon A. Marsh and Minard 
Lefever, and therefore neither admits nor denies the alle- 
gation contained in paragraph second of said bill, but leaves 
complainants to such proof thereof as they may deem advi- 
sable. 

Third—-This defendant knows nothing of the transfer of 
any rights by complainants Marsh and Lefever to complain- 
ant Seott. 

Fourth—Defendant denies that complainants, because of 
said letters patent, have acquired any exclusive right to 
manufacture, vend or claim anything whatsoever. And 
defendants know nothing of any moneys that may have 
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been expended in and about their so-called invention, or what, 
if any, licenses for the manufacture and sale thereof they may 
have sold, or granted, but defendant denies that the public, 
with the single exception of this defendant, have acquiesced 
in their claim. 

Fifth—Defendant further says that upon investigation it 
became convinced, and charges the fact to be that, the 
so-called invention of complainants has been long known to 
the general public, and that in the specific form, as des- 
cribed in the complainants’ bill, it was of no value as a 
mechanical device. That owing to necessary imperfections 
in the material and manufacture of devices of this sort, the 
instability of the gearing and the consequent irregular vibra- 
tions of the valves, was such as to render the devices of 
little or no value. 

This defendant consequently believing that the device 
was public property, instructed one of its workmen to 
‘devise something to overcome this defect, and as assignee 
of lis invention has procured to be patented a device for 
overcoming such defects, and is making use of the same, 
though not in large quantities. 

Stath—And defendant further shows, upon information 
and belief, that in or about the year 1865 there was in pub- 
lie use in Bowling Green, Kentucky, on a switch engine 
employed on the Louisville and Nasliville railroad, a device 
similar in all respects to that described in the complainants’ 
claim, and used for the same purpose; that this defendant 
has been unable to procure the names of the parties who 
examined and operated said engine containing said device, 
and prays that he may insert the same when he shall here- 
after discover them. 

Seventh—That in the year 1858 one James Farrabee pro- 
cured a patent in England for a eut-off valve gear having an 
identical arrangement and embodying precisely the same 
principles as those contained in complainants’ claim. That 


. 
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such patent was numbered 2858 for the year 1858, and 
differs from the device-of complainant only in this, that 
where complainants, have two intermeshing cog-wheels of 
equal diameter, the English device had cog-wheels, one of 
which contained twice as many teeth as the other, but the 
mechanical results arrived at were the same. 

highth—That in the year 1853 a patent was granted to 
one Shaw in England, numbered 210 of that year, fora 
device embodying the principle of complainants’ claim. 

Ninth—That defendant is informed that certain persons 
whose names it cannot now give, in Taunton, Massachusetts, 
manufactured and used precisely similar devices many years 
ago, and that defendant is causing extensive inquiries to be 
nade in that vicinity, and asks that it may be permitted to 
amend this answer including the names and residences of 
such persons. 

Wherefore this defendant prays to be hence dismissed, 
with its costs and charges in this behalf sustained. 


JOHN NICHOLS, 


President. 
ALFRED RUSSELL, EDWIN C. NICHOLS, 
C. F. BURTON, Secretary. 


Solicitors and of Counsel for Defendant. 


The answer of the above-named defendant. Nichols, Shep- 
herd & Co.. was taken under the common seal of said cor- 
poration, as by the seal affixed appears, at Battle Creek, the 


Ist day of September, A. DD. 1881. 
ALFRED RUSSELL. 


C. F. BURTON, 
Solicitors and of Counsel for Defendant. 


; (Indorsed.) 
Zieded. 
United States Cirenit Court, in Equity. 
Elon A. Marsh et al. vs. Nichols, Shephe rd & Co. 
Answer of defendant. Filed September 22, 1881. 
A. MANDELL, Clerk. 


To this answer complainants replied September 30th, 1881. 
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In trae Crrevir Court or THE 
EasterN Disrricr or Micuiagan—lIn Eevtry. 


ELON A. MARSH, | 
MINARD LEFEVER, | 
JAMES SCOTT, 


Vs. | 


NICHOLS, SHEPHERD & CO. | 


And now comes the said defendant Nichols, Shepherd & 
Co., and show unto the court that since the signing and 
filing of its answer hereinbefore signed and filed, it has dis- 
covered evidence of the existence of certain patents granted 
in England to divers persons, which defendant is advised 
describe in language and delineate in figure mechanical 
devices which embody the same combination as that which 
is described in complainants’ patent; that such patents are 
described in English patent No. 2758 of 1859, granted to 
Charles Sells, and in patent No. 3308 of 1865, granted to 
W. Clark, and in other patents of later years. 

That defendant, when served with complaint in this 
cause, procured investigation to be made among the various 
records accessible to its attorney, but did not make discovery 
of the above indicated inventions in time to give notice of 
them to complainant in its said answer, and that after its 
said answer was filed it caused more complete search to be 
made, and that the knowledge of the said devices was had 
for the first time by defendant about the middle of Decem- 
ber, 1881. Wherefore petitioner prays that it may amend 
its said answer heretofore filed in this cause by including 
therein a notice in the following ‘words: This defendant 
further says that it is informed and believes that the inven- 
tion described in the patent in said complainant’s bill named 


and described was not novel. but was deseribed anterior to 
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the supposed discovery thereof by the said complainant, in 


the specifications of the following English patents : 


Patent No. 2758 of 1859, granted to Charles Sells: 


. 


patent No. 3308, granted to W. Clark. 


(Signed) NICHOLS, SHEPHERD & CO. 
By E. C. NicHo.s, 
Treasurer. 


STATE AND EASTERN DISTRICT OF MICHIGAN, 
» 8S. 
COUNTY OF CALHOUN. 


Kk. C. Nichols, being duly sworn, deposes and says that he 
is treasurer of said corporation ; that the preparation of the 
defense in the above entitled canse has been entrusted to 
the care of this deponent, and that the said petition has 
heen read to deponent, and its contents are known to him, 
and that the faets therein stated are true to the best of 
deponent’s information, knowledge and belief. 

(Signed) E. C. NICHOLS. 
Subscribed and sworn before me this 
lith day of January, 1882. 


(Signed) FraNK W. DuNNING, 
Notary Public. 


Sir—Please take notice that, relying on the foregoing 
petition, I shall appear in court on Monday, the 16th day of 
January, L882, and move the court for a rule granting per- 
mission to defendant to amend its answer and give the 
notice specified in the said petition. . Such application will 
be made at the openin 


g¢ of court or as soon thereafter as 


counsel ean be heard. 
ALFRED RUSSELL, 


Solicitor for Defendant. 
To R. A. PARKER, Esge., 


Solicitor for Complainants. 
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(Indorsed. ) 


. 


Cirenit Court of the United States for E. D. of Michi- 
gan. In Equity. 

Elon A. Marsh Us, Nichols. Shepherd ce Co. 

Petition and notice of motion for order to amend. 

Alfred Russell, attorney for defendant, 91 Griswold street 


(rooms 48 to 49), Detroit. 


Circvir Court or tHE Unrrep STATES FOR THE EASTERN 


Disrricr or Micuigan—lIwn Eeuiry. 


ELON A. MARSH er At. ! 
vs. > 
| 


NICHOLS, SHEPHERD & CO. 


And now comes the said defendant and moves the court 
now here that a rule be entered in this cause allowing 
defendant to amend its answer in accordance with its peti- 
tion, for that purpose heretofore filed in this cause, and that 
an extension of time be granted to defendant to enable it 
to introduce testimony in support of its said answer. 

This motion is based on the said petition and on the afti- 
davits herewith filed and served. 

ALFRED RUSSELL, 
Solicitor for Defendant. 


Sir—--The foregoing motion will be brought on for argu- 
ment on Monday, the 23d of January, at the opening of 


court on that day, or—ete. 
ALFRED RUSSELL, 


Detroit, January 20, 1882. Solicitor for Defendant. 
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Ln ‘rue Crecurr Court or tug Untrep STaAtes For tHe East- 
ERN Disrticr or Micuraan—In Eeauiry. 


ELON A. MARSH, 
MINARD LEFEVER, 
JAMES SCOTT 
vs. 
NICHOLS, SHEPHERD & CO. 


Se ee 


STATE AND EASTERN DISTRICT OF MICHIGAN, } 
. 8s, 
COUNTY OF CALHOUN. } 

EE. C. Nichols, being duly sworn, deposes and says that 
he is the treasurer of the defendant corporation, and that 
preparation of the defense of the said defendant in this 
suit has been mainly entrusted to deponent. That upon 
receiving a copy of complainants’ bill he began an_ investi- 
gation, and procured others to make an investigation rela- 
tive to the prior use by others than complainants of the 
device described and claimed to be covered by the letters 
patent described in complainants’ bill, 

That as a result of such investigation deponent learned 
that various patents lad been granted in England, whieh 
deponent was advised anticipated complainants’ device, and 
deponent advised his counsel of such discoverics, and a 
notice thereof was inserted in defendant’s answer. 

Deponent also was informed that devices similar to that 
described in complainants’ bill had been made and used in 
this country ; that deponent’s information in this respect was 
not entirely satisfactory, and deponent caused such notice 
thereof to be inserted in the said answer as he then thought 
he was.justified in making, with the statement appended to 
said notice, that deponent desired to make further investi- 
gations, and to give such further notice as his further inves- 


tigation would warrant. 
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That upon the filing of defendant’s answer deponent did 
not cease making investigation, and continued to procure 
investigation to be made by others, and in December, 1581, 
received information that certain other English patents 
existed covering devices which deponent is advised are 
mechanically equivalent to the device claimed by complain- 
ants. 

That deponent immediately and about the 14th day of 
December advised his counsel of such discoveries, and 
requested him to verify such discoveries and take proper 
action concerning the notice to be given thereof. That 
deponent is still continuing his investigation relative to said 
matter, and further deponent saith not. 


E. C. NICHOLS. 
Subscribed and sworn to before me, this 
9th day of January, A. D. 1882. 
FRANK. W. DUNNING, 
Notary Public, Calhoun County, Michigan. 


In wae Crrevir Court or tHE Untrep Srares ror THE 


Easrern Disrricr or Micu1igAn—In Eeviry. 


ELON A. MARSH 
V8. e 
NICHOLS, SHEPHERD & CO. : 


Motion for leave to amend answer and for extension of 


time to take testimony. 


ALFRED RUSSELL, 
Solicitor for Defendant. 
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ORDER GRANTING LEAVE TO FILE AMEND- 
MENT TO ANSWER. 


At a session of the Cirenit Court of the United States 
for the Eastern District of Michigan, continued and held 
pursuant to'adjournment at the District Court room, in the 
city of Detroit, on Monday, the twenty-third day of Janu- 
ary, in the year one thousand eight hundred and eighty-two. 


Present, Honorable Henry B. Brown, District Judge. 


ELON A. MARSH, 

MINARD LEFEVER anp 

JAMES SCOTT -° ~In Equity. 
Vs. 

NICHOLS, SHEPHERD & CO., i 


The motion of defendants for leave to file amended 
answer in this cause now coming on to be lhieard, is argued 
by counsel for respective parties, and the same having been 
duly considered, it is ordered such leave to be granted upon 
payment by defendant to complainants of a solicitor’s fee 
of ten dollars; and it is further ordered that the time to 
take testimony in said cause be extended ninety days from 
this date, forty-five of which time is granted to complain- 
ants in which to take their testimony, and forty-five days 
thereof to defendant in which to take its testimony. 


i 
. . oe ompe ape - epee = _ 
ee a ae aes te ke 
Se oe rie sd “ 
al ae 


<n MRS RENN Be 25 2 aa 


ie 


oe 
a 
4 
ii 
ar 
; 
a 
: 


16 


On the 23d of January, 1882, on foregoing petition.and 


order, defendant amended its answer as follows: 
(Title of court and cause.) 


And now comes the said defendant, and under the per- 
mission of the court, amends its said answer heretofore filed 
in this cause, and for amendment thereto says: 

This defendant further says that it is informed and 
believes that the invention described in the patent in said 
complainants’ bill named and deseribed, was not novel, but 
was described ,anterior to the supposed discovery by the 
said complainant in the specification of the following Eng- 
lish patents : 

Patent No. 2758 of 1839, granted to Charles Sells. 

Patent No. 3308 of 1865, granted to W. Clark. 

NICHOLS, SHEPHERD & CO., 
By E. C. NICHOLS, 


Treasurer. 
ALFRED RUSSELL, 
Solicitor for Defendant. 


Filed in the Clerk’s office Mareh 10th, 1882, by consent 
as of January 23d, 1882. 
A MANDELL, 
Olerk. 


ee 


en etait 


17 


MOTION TO STRIKE EXHIBIT “A” FROM FILES: 


Circurr Courr or tHe Unrrep Srares For THE EASTERN 
‘Disrricr or MicuigAn—lIn Eeaurry. 


ELON A. MARSH. 
MINARD LEFEVER anp 
JAMES SCOTT 

vs. 


NICHOLS, SHEPHERD & CO. 


ES se quem «ees 4 


UNITED STATES OF AMERICA, 
ss. 
STATE AND EASTERN DISTRICT OF MICHIGAN. 


And now comes the said defendant, by Alfred Russell, 
its solicitor, and moves the court now here to strike from 
the files and from the testimony in this court a certain 
paper marked as Exhibit “A,” by Eugene Converse, Notary 
Public, before whom testimony was taken from complain- 
ant, for the reason that said paper, Exhibit “A,” has been 
materially changed, without the consent of defendant or 
defendant’s solicitors, by the addition thereto of what pur- 
ports to be the signature of “A. Bell,” Acting Secretary of 
the Interior. Said motion is founded on the affidavit, of 
Charles F. Burton, herewith filed. 

ALFRED RUSSELL, 


Solicitor for Defendant. 
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In tHe Circervrir Court or tur Unrrenp States FOR THE 
Eastern Districr or Micnigan—lIn Eegviry. 


ELON A. MARSH, | 
MINARD LEFEVER, ! 
JAMES SCOTT 


V8. 


NICHOLS, SHEPHERD & CO. 


UNITED STATES OF AMERICA, 
- 8S. 
STATE AND Eastern District oF MicuiGan, | 


Charles F. Burton, being duly sworn, deposes and says 
that he attended at Battle Creek, Mich.,in November, 1881, 
at the examination of witnesses called on behalf of com- 
plainants, before Eugene Converse, a Notary Public, in 
sattle Creek, Michigan; that at said time and as a part of 
the testimony on behalf of said complainants, the said com 
plainants produced and offered in evidence a certain paper, 
partly written and partly printed, bearing the seal of the 
Interior Department of the United States, and claimed by 
the said complainants to be original letters patent granted 
by the United States to said Elon A. Marsh and Minard 
Lefever, conferring on them the exclusive right to a certain 
device therein deseribed, being the sume device described 
in complainants’ bill of complaint filed in this cause. That 
said paper was received by said Eugene Converse, Notary 
Public, and by him marked Exhibit “A” to be filed in said 
cause, but that said Exhibit “A” was not retained by said 
Eugene Converse and attached to the testimony taken by 
him, but under an agreement between the respective solicit- 
ors for complainants and defendant, was retained by com- 
plainants. That at the time said Exhibit “A” was offered 
in evidence deponent examined it and found that it was not 
signed by the Secretary of the Interior or by any one pur- 
porting to sign in lieu of the Secretary of the Interior, and 


~ 
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deponent therefore concluded that the said paper was not a 
valid letter patent. That deponent did not again see said 
Exhibit “A” until Thursday, the 30th day of Mareh last 
past, and deponent then learned that since said Exhibit “A” 
was offered in evidence at Battle Creek it has been materially 
altered by the addition thereto of ul signature ot “oA. ‘Bell,” 
acting Secretary of the Interior. ‘That said signature was 
added to exhibit after it was offered and introduced in evi- 
denee and before said 30th day of March, without the 
knowledge or consent of said defendant, iis this deponent is 
advised, who has been hitherto acting as solicitor for and in 
active charge of the defendant's ease, That except as 
herein stated, deponent does not know when or by whom 


said sienature was added. 
CHARLES F. BURTON. 
Subscribed and sworn to before me this 


sixth day of April, 1882. 
CHaRLes H. CAMPBELL, 
Notary Public, Wayne County, Michigan. 


(Indorsed. ) 


$ — io. >) 
2 (D0. 


Circuit Court of U. 8. for E. D. of Mich., in Equity. 
klon -_ Mars et al. iS, Nichols at Shephe rd. 


Motion to strike Exhibit “A.” complainants’ testimony, 


from files, and affidavit supporting motion. 
Filed April 6th, 1882. 


JOHN GRAVES, Deputy Clerk. 
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STIPULATION AS TO EXHIBIT ‘‘A.” 


Crrovir Court or tHe Untrrep Srares FoR THE EASTERN 
Disrricr or Micnigan—In Eguiry. 


ELON A. MARSH, | 
MINARD LEFEVER, anp 
JAMES SCOTT, | 


Complainants, | 
Vs. [ 
NICHOLS, SHEPHERD & CO., 
Defendant. 


ee — 


It is hereby stipulated by and between the respective 
parties hereto, by their respective counsel, that the follow- 
ing are admitted to be the facts of a portion thereof rela- 
tive to complainants’ Exhibit “A,” and that the same, with- 
out further proof, may be considered so far as relevant, 
competent or material, on any motion or at any stage of the 
sause, including final hearing. 

That the paper marked Exhibit “A” by Eugene M. Con- 
verse, Special Examiner,-was received from the Patent 
Office of the United States by complainants Marsh and 
Lefever, on or about the 2d day of January, A. D. 1881, in 
all respects in the same condition as it now is, save the words 
“A. Bell” were not thereon where they now appear; and 
further that the signature of E. M. Marble, Commissioner 
of Patents, and tie seal of the Patent Office of the United 
States are genuine. 

That complainants Elon A. Marsh, Minard Lefever, and 
James Scott, or either of them, or their counsel, had no 
knowledge of any omission of the signature of the Secre- 
tary of the Interior to said Exhibit “A,” and in all respects 
supposed it regular, never having had their attention called 
to the same until long after the commencement of this 
suit, and on or about the 12th day of February, A. D. 1882, 


a . 
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That the said Exhibit “A’’ was thereafter, on or about 
the 17th day of February, 1882, sent by their solicitor, R. 
A. Parker, to the United States Patent Olfice, at Washing- 
ton, D. C., accompanied by a request from complainants 
Marsh and Lefever to have the mistake corrected, and also 
by a letter from their said solicitor and counsel, which said 
letter was as follows: 

Detroit, Mica., February 17, 1887. 
To the Commissioner of Patents, Washington, D. C.: 

Sirn—Herewith I enclose patent No. 236052, granted to 
Klon A. Marsh and another December 28, L880, also a letter 
from Elon A. Marsh to you requesting the correction of 
a mistake, to wit, the failure of the Secretary of the Inte- 
rior to sign the same. It does not seem to me that rule 164 
covers this case, as it is not-a mistake in the specification, 
and | can find no rule of practice or decision by the Secre- 
tary of the Interior on the point, yet I presume such cases 
have occurred before this in the office. 

[ would suggest that, if possible, the correction (or sign- 
ing) should be so made that all of the patentee’s rights in 
the patent would remain intact from its issue, @. ¢., a sign- 
Ing nune pro tune. 

If this cannot be done—and done without another issue 
—I submit that it should run for 17 years from the date of 
the new issue. , 

See Grant vs. Raymond, 6 Pet., 2412. 
Also Woodworth vs. Hall, 1 W. & M., 260. 

If there should be any doubt about the proper method 
of correction and its legal effect, | would be glad to have 
you notify me on the views of the office before correction, 
as suits are already pending, based upon this patent, in 
which I am solicitor for patentees, and upon which the 
effect of this error may be very serious in their rights, 


Yours very truly, R. A. PARKER. 
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That said Exhibit * A” was, on or about the 24th day of 
February, A. D. 1882, returned to said solicitor, R. A. 
Parker, signed “ A. Bell, Acting Secretary of the Interior,” 
and with no other further change thereof. 

ALFRED RUSSELL, 
CHARLES F. BURTON, | 
Solicitors for Defendant, 


R. A. PARKER, 


Solicitor for Complainants, 


| (Indorsed. ) 
2753. 
United States Court, E. D. of Michigan. In Equity. 
Elon A. Marsh et al. OS, Nichols. Shephe rd ce Co. 
Stipulation as to Exhibit * A.” filed in Clerk’s oftiee, April 


15th, 1882. 
A. MANDELL, 


( Ve rk. 


ORDER DENYING MOTION TO STRIKE OUT 
EXHIBIT. 

At a session of the Cireuit Court of the United States for 
the Eastern District of Michigan, continued and held pur- 
suant to adjournment at the District Court room in the city 
of Detroit, on Monday, the twenty-sixth day of June, in the 
year one thousand eight hundred and eighty-two. 

Present: The Hon. Srantey Marrurws, Associate Jus- 
tice of the Supreme Court, and Honorable Henry B. 


Brown, District Judge. 


ELON A. MARSH, 


MINARD LEFEVER, anv 
JAMES SCOTT, | In Equity. 
vs. 


| 


a 


NICHOLS, SHEPHERD & CO. 


In this case a motion by defendant to strike an exhibit 
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from the files having been brought on for argument, after 
hearing Messrs. Burton & Russell in favor of said motion, 
and Mr. Rh. A. Parker in opposition thereto, said motion is 
by the court now here denied without prejudice to the right 
of defendant to object to the introduction of such exhibit 
on the hearing of the cause. 


Judge Brown did not sit in this ease, 


ORDER ALLOWING AMENDMENT TO ANSWER. 


At a session of the Cireuit Court of the United States 
for the Eastern District of Michigan, continued and held 
pursuant to adjournment at the District Court room, in the 
city of Detroit, on Monday, the third day of July, in the 
year one thousand eiglit hundred and elghty-two. 

Present: The Honorable Henry B. Brown, District 


Judge. 


ELON A. MARSH, 

MINARD LEFEVER anp 

JAMES SCOTT, > In Equity. 
vs 


NICHOLS, SHEPHERD & CO. 


In this cause a motion by defendant for leave to amend 
answer having been brought on for argument, after hearing 
counsel for respective parties thereon, leave is granted to 
said defendant to amend its answer by including therein 
the following words: * This defendant further says that it 
is informed and believes that the invention deseribed in 
complainants’ bill, named and described, was not novel, but 
was described anterior to the supposed discovery thereof by 
the said complainants in the specification of the following 
English patent—patent No. 1424, of 1875, granted to Rob- 


ert Asquith.” On payment by said defendant to plaintiffs’ 
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attorney of ten dollars attorney fee, on this motion and on 
motion of Mr. Parker of counsel for complainant, the time 


to take proof in this cause is hereby extended sixty days. 


Defendant again amended its answer as follows: 
(Title of court and cause.) 


And now comes the said defendant, under leave of the 
court, heretofore granted, and amends its answer by insert- 
ing the following clause : 

This defendant further says that it is informed and 
believes that the invention described in the patent in said 
complainants’ bill and deseribed, was not novel, but was 
described anterior to the supposed discovery thereof by the 
said complainants in the specifications of the following 
patent: 

Patent No. 1424 of 1873, granted to Robert Asquith. 

NICHOLS, SHEPHERD & CO., 


By C. F. Burton, 


Counsel for Defendant. 
ALFRED RUSSELL, 


Solicitor for Defendant. 


Signature of defendant in person is waived, but thie 
amendment may be signed by defendant’s counsel for it. 


R. A. PARKER. 


Solicitor for Complainants. 


And complainants replied. 


DEPARTMENT OF THE INTERIOR. 


Unitep Srates PATENT OFFICE, | a 
W asHIneTon, D. C., ‘April 28th, 1882. 


Sir—In the matter of the Letters Patent granted to Elon 
‘A. Marsh and Minard Lefever, upon the application of said 
Elon A. Marsh, December 28th, 1880, for an improvement 


in steam engine valve gear, concerning the issuance of 


te spent a 


which you ask in your communication of the 18th inst. to 
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be furnished with certain information under the seal of this 


office, you are informed that the files and records of this 


office show as follows: 


First—That the application of Elon A. Marsh, of Battle 
Creek, Calhoun county, Michigan, for letters patent for 
improvements in steam valve gear, accompanied by the first 


government fee, $15, was received in this office May 3d, 


LSSO, and numbered S877, series of 1880. 


Second—That the first action by the examiner was May 
24th, 1880, and the last, November 19th, 1880, allowing 


the case. 


Third—That notice of said allowance. as provided by 


section 4885, Revised Statutes, was mailed November 22d, 


L880, to Elon A. Marsh, Assor, care Alexander & Mason, 


Assor, present, copy attached marked “A. 
Fourth—That the final government fee, S20, was paid 
December 9th, 1880, by Messrs. Alexander & Mason, the 
attorneys in the case, with instructions to send the letters 
patent to Marsh & Lefever, Battle Creek, Mich. 
Fifth—That the case was placed in the weekly issue of 


patents, 


entered in the alphabetical list of patentees, vol. 2, 1880, on 


page 13, in the words and figures as follows: 


No. 
236052. 


December 


Patentee 
Elon A. Marsh, Assor. 
} to Minard Lefever. 


25th. 


numbered 


Invention. 


Steam Engine 


Valve gear. 


sie 


236052, and duly 


Date of Patent. 
December 28 


Sicth —That the weekly issue of patents issued Decem 


her 28, 1880, consisted of letters patent numbered consecu- 


tively from 235844 to 236136, both 


which. save 255865 


from the issue after it was originally made up, as appears 


. 


inclusive, none 


of 


2235873 and 235987. were withdrawn 


from memoranda of withdrawals preserved in the office. 


Seventh—That the specification and drawing of said let- 


ters patent were duly printed and published under the pro- 
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vision of section 490, R. S., as part of the issue of Decem- 
ber 28th, 1880,-as Letters Patent No. 236052 of that date. 
See pages 1232 and 340 drawings, monthly volume specifi- 
cations and drawings of patents, U. S. Patent Office, 
December, 1880, certified copies. : 

Highth—That the grant of said letters patent were regu- 
larly and completely prepared, presented to the Commis- 
sioner of Patents and Acting Secretary of the Interior for 
signature, and the seal of the patent office affixed, as appears 
by the record thereof under No. 236052, in No. 361, heads 
of patents, Patent Office, December 21, 1880, to January 
Lith, 1881. 

Ninth—That said letters patent, supposed to be com- 
plete in every respect, were mailed December 28th, 1880. 
addressed to Messrs. Marsh & Lafever, Battle Creek, Mich). 
or record thereof see alphabetical list of patentees, vol. 2, 
1880, page 13. : 

Sut it appears that said letters patent were returned to 
this office February 23d, 1882, by Mr. R. A. Parker and 
Mr. E. A. Marsh, and attention called to the faet that the 
signature of Hon. A. Bell, who signed the patents issued 
December 28th, 1880, as Acting Secretary of the Interior, 
had been omitted therefrom. They were presented to Mr. 
Bell, still in office, who attixed his signature, and the letters 
patent were returned February 24th, i882, to Mr. R. A. 
Parker, Bank Block, Detroit, Mich. 

The omission of the signature of the acting Secretary, 
which escaped notice when the letters patent were issued 
and mailed, was, as established by the history and record of 
the case given above, evidently purely accidental, and might 
~asily have resulted—probably did result--from their being 
inadvertently laid or withdrawn from before the acting See- 
retary while lhe was in the act of signing. 

All letters patent are issued on Tuesday. On Tuesday 


morning of each week the whole issue of that date, after 
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being carefully revised and numerically arranged, are pre- 

sented in one lot to the Commissioner of Patents for his sig- 

nature, the seal of tle patent office is then affixed, and they 

are then laid before the Seeretary of the Interior for signa- 
ture, and then returned in one lot to the issue and gazette 
| division of the patent office for delivery. 

The evidence is conelusive that this patent was duly and 
properly prepared, that it was forwarded with the other 
patents of that date to the Commissioner of Patents for his 
signature, which it received; that the seal of the patent 
oftice was duly affixed, and that it was returned to the issue 
division of the patent office from the Secretary's office with 
the other patents as signed, and mailed as a patent duly 
issued, 

[In all respects save in the matter of the omission of the 
signature of the acting Secretary of the Interior, which was 
diseovered by the return of the letters patent to this office 
lebruary 23d, 1882, the records and files and all the evi- 
dence obtainable in the patent office show that letters pat- 
ent No. 236052 were only and regularly issued upon the 
application of Elon A. Marsh, inventor, and Minard Lefever, 
assignee of one-half interest, December 28th, LSS0, for an 
improvement in steam engine valve gear. 

Very respectfully, 


E. M. MARBLE, 


Com. of Patents. 
Mr. C. M. ALEXANDER, 


Of Counsel for Elon A. Marsh, 
Present, 
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All communications should be addressed Serial No. 8877. 
THE CoMMISSIONER OF PATENTS, : 
Washington, D. C. 


DEPARTMENT OF THE INTERIOR, 
U. 8. PATENT OFFICE, 
Wasnuineton, D. C., Nov. 22d, 1880. 
Eton A. MARSH, Asson., 
ALEXANDER & MASON, Asso., 
Present. 


SIR: 

Your application for a patent for an improvement in 
steam engine valve gear, filed May 3d, 1880, has been exam- 
ined and allowed. 

The final fee, twenty dollars, must be paid and the letters 
patent bear date as of a day not later than six months from 
the time of this present notice of allowance. If the final 
fee is not paid within that period the patent will be with- 
held, and your only relief will be by a renewal of the appli- 
vation, with additional fees, under the provisions of section 
4897, revised statutes. The office aims to deliver patents 
upon the day of their date and on which their term begins 
to run, but to do this properly applicants will be expected to 
pay their final fees at least twenty days prior to the conclu- 
sion of the six months allowed them by law. The printing, 
photo-lithographing and engrossing of the several patent 
parts, preparatory to final signing and sealing, will consume 
the intervening time, and such work will not be done until 
after payment of the necessary fees. 

When you send the final fee, you will also send, distinctly 
and plainly written, the name of the inventor and title of 
invention as above, giving date of allowance—-which is the 
date of this cireular—date of filing, and if assigned, the 
names of the assignees. 

If you desire to have the patent issued to assignees, an 
assignment containing a request to that effect, together with 
the fee for recording the same, must be filed in this office 
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on or before the date of the payment of final fee. Addi- 
tional copies of specifications and drawings will be charged 
for at the following rates: Single copies, uncertified, 25 
cents; twenty copies or more, 10 cents cach. The money 
should accompany the order. 
Very respectfully, 
E. M. MARBLE, 
Commissioner of Patents. 


The within title is that given by the examiner in charge, 
as most appropriate to your invention. Should you desire 
a change in the same, satisfactory reasons must be given 
therefor on or before the payment of the final fee. 

In remitting the final fee, give the serial number at the 


head of this notice. 


Cireurr Courr or rue Unrrep Sratres For THE EASTERN 
Disrricr or Micuiean. In Eeorry. 


ELON A. MARSH, | 
MINARD LEFEVER anp | 
JAMES SCOTT, 
Complainants, | 

Vs. 
NICHOLS, SHEPHERD & CO., | 


Defendants 


It is hereby stipulated by and between the parties in this 
Caulise, that the annexed statement by Kdvar M. Marble, 
Commissioner of Patents, may be considered in evidence in 
the above Cause, without objection for want of form, or of 


oath, but subject on the part of either party to all other 


questions of competency, relevancy or materiality. 


Dated. November Ist, 1882. : 


ALFRED RUSSELL, 
Solicitor for Defendant. 

R. A. PARKER, 

Solicitor for Complainants. 
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(Indorsed. ) 
United States Circuit Court. In Equity. 
Elon A. Marsh et al, Us, Nichols. Shepherd & Co. 
Stipulation relative to Exhibit * A.” 
Filed in Clerk’s oftice, March 6, 1883. 
WALTER S. HARSHA, 
Clerk. 


DECREE DISMISSING BILL WITHOUT COSTS 
TO EITHER PARTY. 

At a session of the Circuit Court of the United States for 
the Eastern District of Michigan, continued and held pur- 
snant to adjournment at the District Court room in the city 
of Detroit, on Monday, the sixteenth day of April, in the 
year one thousand eiglit hundred and eiglity-three. 


> 


Present: The Honorable Henry B. Brown. District 


Judge. 

ELON A. MARSH, 

MINARD LEFEVER anp | 

JAMES SCOTT + In Equity. 
VS. | 


NICHOLS, SHEPHERD & CO. 

This cause came on to be heard and was argued by coun. 
sel for respective parties, and thereupon, upon consideration 
thereof, it is ordered, adjudged and decreed, that the bill 
of complaint in this cause be and the same is hereby dis- 


missed without costs to either party. 


PLAINTIFFS’ CLAIM OF APPEAL, 


Cirevir Courr or tHe Untrep Srates ror THE EASTERN 


Disrricy oF Micuisan—In Egurry. 


ELON A. MARSH, | 
MINARD LEFEVER anv | 
JAMES SCOTT, | 

Complainants and Appellants, | 


Vs. 


NICHOLS, SHEPHERD & CO. (a cor 
PORATION), 
Defendant and Appellee. 


To the Honorable the Supreme Court of the United States : 

The appeal of Elon A. Marsh and Minard Lefever and 
James Seott, the above named complainants and appellants, 
respectfully showeth that on the 9th day of June, A. D. 
1881, the above named complainants filed their bill of eom- 
plaint in the said Cireuit Court of the United States for 
the Eastern District of Michigan, in equity, against the said 
defendant, alleging that the said complainants were the 
owners of a certain letters patent of the United States for 
a certain invention, and that said defendant was unlawfully 
infringing the same, and, among other things, praying for 
an accounting and for a perpetual injunction to restrain said 
infringement; to which said bill the said defendant filed its 
answer, and complainants replied thereto, whereupon such 
proofs were taken and proceedings had in said cause that 
on the 16th day of April, 1883, a final decree was made 
and pronounced therein by the said Cirenit Court, wherein 
it was in substance adjudged and decreed that the said com- 
plainants’ bill be dismissed for want of equity, without 
costs. 

Wherefore, these appellants appeal from the whole of 
said decree of said Cireuit Court to the Supreme Court of 


By 


the United States, and they respectfully pray that the 
decree of the said Cireuit Court and the pleadings, proofs, 
record and proceedings in said cause may be sent to the 
Supreme Court of the United States without delay, and 
that the said Supreme Court will proceed to hear the said 
eause anew, and that the said decree of the Cireuit Court, 
and every part thereof, may be reserved and a decree made 
therein sustaining the complainants’ said bill, with costs, 
and that such other and further decree may be made as to 
the Supreme Court shall seem just. 
(Signed) ELON A. MARSH, 
MINARD LEFEVER, 
JAMES SCOTT, 


By R. A. PARKER, 
Selicitor, ete. 


R. A. PARKER, 
Solicitor, and of Counsel. 
(Indorsed. ) 

2753. “ 

Circuit Court of the United States for the Eastern Dis- 
trict of Michigan, in equity. 

Elon A. Marsh et al. vs. Nichols. Shepherd a& Co.., 
defendant. 

Appeal of complainants tiled February 26, 1885. 

WALTER 8S. HARSHA, 
Clerk. 


ORDER ALLOWING PLAINTIFFS’ CLAIM OF 
APPEAL. 


At a session of the Cirenit Court of the United States 
for the Eastern District of Michigan, continued and held 
pursuant to adjournment, at the District Court room, in the 
city of Detroit, on Thursday, the twenty-sixth day of Feb- 
ruary, in the year one thousand eight hundred and eighty- 
five. 
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Present, the Honorable Henry B. Browy., District Judge. 


ELON A. MARSH, . | 

MINARD LEFEVER anp | 

JAMES SCOTT In Equity. 
vs. 


NICHOLS, SHEPHERD & CO. | 


And now comes the said plaintiffs, by R. A. Parker, their 
solicitor, and file a claim of appeal to the Supreme Court 
of the United States from the decree of this court thereto- 


fore entered, which claim of appeal is hereby allowed. 


ORDER ALLOWING DEFENDANT’S CLAIM OF 
APPEAL. 


Ata session of the Cireuit Court of the United States 
for the Eastern District of Michigan, continued and held 
pursuant to adjournment, at the District Court room, in 
the city of Detroit, on Wednesday, the eleventh day of 
March, in the year one thousand eight hundred and eighty- 
tive. 

Present, the Honorable Henry B. Brown, District Judge. 
eA Oe 
MINARD LEFEVER anp 
JAMES SCOTT > In Equity. 

vs | 


' 


NICHOLS, SHEPHERD & CO. | 

And now comes the said defendant, by Charles F. Bur- 
ton, of counsel, and files a claim of appeal to the Supreme 
Court of the United States from the order of this court, 
suppressing the deposition of James Miles, which appeal is 


now hereby allowed, and bond on appeal is fixed at $250, 


16. 
17. 
18. 
19. 


That I have compared the said papers and orders with 


UNITED STATES OF AMERICA. 


Tae Circcorr Courr or tHE Untrep STATES FOR THE 


EKastErN Disrricr or MIcHIGAN. 


I. Walter S. Harsha, Clerk of the Circuit Court of the 
United States for the Eastern District of Michigan, do 
hereby certify that the above and foregoing are true copies 
of the following papers and orders tiled and entered in the 
Cause of Elon A ‘ Marsh et al, Us, Shephe rd. Nichols ct’ Co.. 
No. 2753, in said court, in equity, as the same appears of 


record and on file in my office, viz: 


1. 


sill of complaint. 
Answer. 
Replication. 


Order granting leave to file amended answer. 


Amendinent to answer. 
Replication to amended answer. 

Motion to strike Exhibit “A” from files. 

Stipulation as to Exhibit “A.” 

Order denying motion to strike out exhibit. 

Order allowing amendment to answer. 

Order suppressing deposition of James Miles. 

Amendment to answer. 

Replication to second amended answer. 

Minute of hearing and submission. 

Stipulation relative to Exhibit “A.’ 

Decree. 

Plaintiffs’ claim of appeal. i 


Order allowing plaintiffs’ claim of appeal. 


Order allowing defendant’s claim of appeal. 


3D 


the originals, and they are true and correct transcripts there- 
from and of the whole thereof except as noted. 

In testimony whe reor, ] have hereunto . set my 

hand and affixed the seal of said court, at 

Detroit, in said district, this twelfth day of 

[seaAt.| Mareh, in the year one thousand eight hundred 

and eighty-five, and of the independence of the 

United States of America the one hundredth 


and ninth. 
WALTER 8S. HARSHA, 


Olerk. 
Exhibit 18. June 23. 1885. G. Gatrell. Official Ste- 


nographer, Marshall, Michigan. 


STATE OF MICHIGAN, } 
- $3, 
County or Catnoun. } 
THe Circurr Courr ror.-rat Country or Catnoun.—ILy 
CHANCERY. 


ELON A. MARSH, | 
MINARD LEFEVER ayp | 
JAMES SCOTT 
Vs. | 
NICHOLS, SHEPHERD & CO. 
[, Leonard Brockway, clerk of the Cireuit Court for the 
county of Calhoun, State of Michigan, do certify that the 
annexed is a true and correct copy of Exhibit “18,” 
filed in evidence in said cause, as appears on record In my 
office. That IL have compared the same with original, and 
it is a true transeript therefrom and of the whole thereof. 
In testimony whereof, [ have hereunto set ny 
[skan.| hand and aftixed the seal of said court at Mar- 
shall, this 28th day of February, A. D. 1887. 
LEONIDAS H. BROCKWAY, 
Clerk. 


STATE OF MICHIGAN, 

CouNTY OF CALHOUN. fen 

I, Frank A. Hooker, cireuit judge of the fifth judicial 
circuit of said State, and ‘presiding judge of the Cireuit 
Court for the county of Calhoun, in said State, do hereby 
certify that Leonidas H. Brockway, whose signature is 
affixed to the paper hereto annexed, is clerk of the said 
court in said county of Calhoun, and has the keeping of the 
files, records and proceedings of the said court in said 


county, and is by law the proper person to certify copies of 


all records and proceedings of said court in said county, and 
that the foregoing attestation of Leonidas H. Brockway is 
in due form. 
FRANK A. HOOKER, 
Circuit Judge. 
Dated March 1, 1887. 


SUPRA COURT OF THE UMTED MATES 


Ocronen Tern. A. D. LSs6. 


No. 64 1. 


ELON A. MARSH, MINARD LEFEVER AND JAMES SCOTT, 
APPELLANTS, 
Vs. 
NICHOLS, SHEPARD ANID COMPANY (A CORPORATION), 
APPELLEE. 
Ap’ al from the Circuit Court for the Eastern District of Michigan. 


Appearance of James Scott and transcript of record from the 
Circuit Court of Calhoun County and the Supreme Court of | 
Michigan, showing Estoppel of Record and Release of Errors, 
submitted with motion to dismiss, ete. 


“Epwsrp J. Hits, 
Attorney jor James Scott. 


CriicAGo 
‘PRINTED BY THE CHICAGO LEGAL NEWS COMPANY. !75 MONROE STREET. 
1887. 


AFFIDAVIT OF JAMES SCOTT. 


STATE OF MICHIGAN, | | 

Calhoun County. |’ 

James Scott, being first duly sworn, doth on oath depose 
and say: [am one of the appellants named in the above 
entitled cause; that said appeal was taken without my 
knowledge and consent, and that I gave no authority to R. 
A. Parker, Esq., of Detroit, Michigan, to enter my appear- 
ance in this cause in this court, but that I have authorized 
and directed Mr. Edward J. Hill, of Chicago, Llinois, one of 
the attorneys of this court, to appear for me and move to 
dismiss this appeal. 

| JAMES Scort. 

Subseribed and sworn to before me, this 10th day of 

February, A. D. 1887. 
[SEAL. | * FRANK W. DUNNING, 
: Notary Public. 


APPEARANCE OF JAMES Scorr. 


I hereby enter my appearance in the above entitled cause 
pursuant to the above authority. and direction as the attor- 
ney for ames Scott, for the purpose only of making a 
motion to dismiss this appeal because the cause of action or 
grounds of relief have been taken away by the decree of the 
Cireuit Court of Calhoun County, Michigan, as shown in 


and by the documents copies of which are to be found in 


the annexed transcript of record. 
Dated February 28, A. D. 1887. 
Epwarp J. Hitt. 


Address: E. J. Hill, 163 Randolph Street, Chicago, IIL. 
TrRANscRipT OF RecorD 


from the Supreme Court of Michigan and the Cireuit Court 
of Calhoun County, Michigan, containing the documents 
described in the raid motion of James Scott. 


INDEX. 


Opinion of the Supreme Court of Michigan... . 
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Bill of Complaint (in Cireuit Court of Calhoun County) 
(nswer of James Scott 


Replication to said answer 
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Answer of Elon A. Marsh and Minard LeFever. 
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Opinion or Findings of the Cireuit Court of Calhoun County—Hook- 
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Decree therein... 
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TRANSCRIPT OF RECORD. 
"STATE OF MICHIGAN—IN THE SuPREME CouRT. 
xX 
NICHOLS, SHEPARD & Co., 
-" 


KLton A. MARSH, AND | 
OTHERS. 


This hill Was filad ta Coaninal!l dafandante La COADALOM, ££. AOR re 


The perusal of the first four pages of the following tran- 


script will, we believe, be sufficient to enable this court to 
summarily dispose of, not only the writ of error to the de- 
cision of the Supreme Court of Michigan, therein contained 
(see pp. 44, 45, ), but also of the two appeals, viz., No. 


641 and No. 671, Which are now upon the docket. 


device, made necessary some changes mm the steam chest and 
some other alterations. All this was done in the shop part- 
ly by the shop hands, and when completed the engine was 
painted and put in order for the fairs. Marsh was sent 
with it in company with complainants’ agent, and was paid 
wages and expenses. The engine was exhibited at several 
places to a large number of people, and shown at work, and 
consequently Marsh and his associates, the other defend- 
ants, who became interested with him, received orders and 
made sale of the right to use the device to a considerable 
amount. 
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TRANSCRIPT OF RECORD. 
‘STATE OF MicnIGAN—IN THE SUPREME CouRT. 


NICHOLS, SHEPARD & Co., 


V. 
Eton A. MARSH, AND | 
OTHERS. 


This bill was filed to compel defendants to convey to com- 
plainants, who are acorporation engaged in engine building 
at Battle Creek, the right to use a certain improvement con- 
sisting of a reversing apparatus, for which defendants claim 
to own a patent, and for the principal part of which it is 
admitted they are entitled to have one. 

In the summer of 1880, complainants were engaged in 
building engines intended for farm work and self-propelling, 
and as the season of fairs was approaching they were pre- 
paring one to exhibit. Defendant Marsh, who is a skilled 
mechanic and had worked more or less for complainants, 
had devised what he regarded as a great improvement in 
reversing gear, and was anxious to have it put to a practical 
test in such a way asto bring it before the public. He 
showed it to Mr. Nichols, the active man of the concern in 
that department, and desired to be allowed to fit it to the 
engine which was to be exhibited. Mr. Nichols thought 
favorably of the device, and was willing to co-operate. The 
change required to adapt the engine to the new reversing 
device, made necessary some changes in the steam chest and 
some other alterations. All this was done in the shop part- 
ly by the shop hands, and when completed the engine was 
painted and put in order for the fairs. Marsh was sent 
with it in company with complainants’ agent, and was paid 
wages and expenses. The engine was exhibited at several 
places toa large number of people, and shown at work, and 
consequently Marsh and his associates, the other defend- 
ants, who became interested with him, received orders and 
made sale of the right to use the device to a considerable 
amount. 
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When the arrangement was made with complainants, 
Marsh had applied for a patent which was subsequently 
allowed by the patent office. The device as so patented in 
the outset did not contain certain arrangements found 
necessary for its perfect working, and these were added 
while work was going On to fit out the engine. There is a 
dispute whether these improvements were invented by 
Marsh, or by Mr. Hoag, one of the complainants’ 
workmen, who claims to have noticed the defect in the 
apparatus while working at it, and to have devised the 
remedy. Hoag obtained a patent for it. Marsh afterward 
applied for one, and in the conflict concerning interference 
the Washington officials decided in his favor, and complain- 
ants, as Hoag’s assignees, filed a bill in equity in the 
Supreme Court of the District of Columbia to -have the 
matter judicially settled. 

Complainants claim that when they allowed Marsh to 
adapt his device to their engine, and furnished him aid in 
so doing in the shop and inthe exhibition, it was agreed 
that they should have the right to use it, without further 
compensation, on theirown engines. ‘This is the agreement 
in issue here. Defendants deny any such arrangement and 
claim that complainants have no right whatever to use it. 
Complainants began at once to fit out their engines with the 
device, and the testimony shows clearly that defendants 
were enabled to get their invention adopted by the repre- 
sentation that complainants had adopted it. 

[n addition to denying the right of complainants, defend- 
ants also rely on the fact that they, subsequently to the 
allowance of the patent, filed a bill against complainants in 
the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan, charging an infringement, and complain- 
ants set up in defense the invalidity of the patent, and put 
the invention in issue, but did not set up license. This suit 
was defeated on the ground that the patent had never been 
issued and assigned and sealed by the proper officer. 

An appeal was taken by the defendants and also by com- 
plainants to the United States Supreme Court, where it is 
now pending.* ‘The present suit was begun before that case 
was appealed. Subsequently another suit was brought in 
the same court, relying on a correction of the patent. That 
suit, being later than the present, can not affect this pro- 
ceeding, and need not be further considered. 


*These appeals are Nos. 641 and 671, Oct. Term, 1886 


MARSH ET AL. V. NICHOLS, SHEPARD & CO. 3 


The suit now before us, not being brought to determine 
any question arising under the patent laws, but merely to 
enforce a contract to transfer an inventor's right, is not one 
in which the courts of the United States have particular 
jurisdiction. All parties are citizens of Michigan. There 
is nothing, therefore, to prevent the maintenance of this 
suit, unless the two suits are so nearly identical that this 
creates a double vexation. Questions touching the legal 
validity of patented rights belong to the courts of the United 
States, and we do not propose to consider any such question. 

The bill filed by defendants was strictly a bill under the 
patent laws, and nothing else. The only issues raised by 
complainants there were such issues. It is very questiona- 
ble whether such a bill as the present could have been so 
framed as to stand as a proper cross-bill, as it rests on a 
claim which is not hostile to the patent. As an original 
bill, itis not claimed that it could have been filed there be- 
tween these parties. | 

We do not think complainants are estopped by that litiga- 
tion. If defendants hed not then obtained a good patent, 
complainants were not called on to put in any defense 
which admitted one. And they can not be deprived of the 
right to vindicate in another suit such rights as could not 
have been adequately enforced in that litigation. 

Although defendant Marsh denies the arrangement set 
up by complainants, the proof is very convincing to the 
contrary. The invention was not one which was known to 
be of much value, and an interest in it was sold very cheap 
to one of the co-defendants. Complainants expended more 
in proportion for their limited right to use the device in 
their own shop, than was paid for the interest in the entire- 
ty. It was of great value to Marsh to have his invention 
recognized and used by a firm of established reputation for 
good work, and he made important sales on the faith of com- 
plainants’ adoption of it, which would have been a decep- 
tive representation, if they were not acting with his ap- 
proval. It is positively sworn by witnesses whom we be- 
lieve, that Marsh admitted he made the arrangement 
charged, but regarded it as void, because not reduced to 
writing. 

We have not discovered any law which makes such a 
license void if unwritten. But in the present case, the 
agreement was fully executed by complainants, and they are 
entitled to rely upon it on that account if otherwise defect- 
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ive. It was perfectly definite in its terms, and entirely fair. 
There is no reason why they should lose the benefit of it. 
We think that the case is one where relief should be given 
m equity. While the defendants hold the patent, no one 
will feel safe in buying an engine with their device attached, 
at the risk of a law suit. Their open and notorious denial 
of complainants’ right, has a necessary tendency to prevent 
sales and discredit them. Without a written license, they 
can never have the means of rebutting these charges. De- 
fendants, having shown a disposition to interfere with them, 
should be compelled to give them written evidence of the 
right which they have bought and paid for.* 
The court below having so held, the decree must be af- 
firmed. 
JAMES V. CAMPBELL, 
T. R. SHERWOOD, 
A. B. Morse. 
CHamPLin, J., did not sit. 


IN THE SUPREME CouRT. 
STATE OF MICHIGAN, , Ss. 
Clerk’s Office. 


I, Charles C. Hopkins, clerk of the Supreme Court of the 
State of Michigan, do hereby certify that the annexed is a 
true and correct copy of the opinion of the court, now on 
file in said court in said cause; that I have compared the 
same with the original, and that it is a true transcript 
therefrom and the whole of said original. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of said Supreme Coart at Lansing this 
eighth day of February, A. D. 1887. 

[SEAL. } CHARLEs C. Hopkins. 
Clerk. 


Unitrep STATES OF AMERICA. 


STATE OF MICHIGAN, \ 
County of Calhoun. j 


wwe 


Pleas before the Honorable, the Circuit Court, the Hon. 
Frank A. Hooker, Circuit Judge, presiding in and for the 
County of Calhoun, and State of Michigan. 

Be it remembered that on the 16th day of April, A. D. 


? 


* On a motion for a r2hearing, the court decreed the execution of a release 
instead ofa license. 
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L884, came Nichols, Shepard & Co., by C. F. Burton, Esq., 
Its attorney, and filed its bill of complaint as follows, that 
is to sav: 


In THE Crrevutir Court ror tHe County OF CALHOUN. 


Nichols, Shepard & Co., a corporation duly organized 
under the laws of the State of Michigan, having its prinei- 
pal office and place of business at Battle Creek, in the 
County of Calhoun, brings this its bill of complaint against 
Klon A. Marsh, Minard Le Fever and James Scott, all 
residents of Battle Creek, in said County of Calhoun, and 
alleges as follows: 

1. That Elon A. Marsh. has long been known to the 
stockholders and officers of said corporation, and that he 
has several times for more or less extensive periods been 
employed by said corporation in and about its works at 
3attle Creek, where complainant is engaged in large manu- 
facturing enterprises. That among other things, complain- 
ants are extensively engaged in the manufacture of steam 
engines designed for farmers’ use, and designed to be used 
as traction engines, that is, engines which are mounted on 
carriages and capable of self-propulsion. ‘That in order to 
successfully accomplish this result of self-propulsion the 
engine must be fitted with some device by which the power 
of the steam can be utilized to move the carrying wheels 
either forward or backward, orto change from a forward to 
a backward motion at the will of the operator. 

That many devices for effecting this result have been in- 
vented, but that defendant Elon A. Marsh applied to E. C. 
Nichols, treasurer of complainant corporation at various 
times during the spring and early summer of 1880. and ex- 
hibited to him and explained a device which he, said Marsh, 
claimed to have invented for the purpose of accomplishing 
the said result, and which he, said Marsh, claimed, would 
excel other devices for the same purpose. 

2. That said Marsh claimed that he had applied to the 
proper department of the United States to procure a patent 
on said invention, and that without doubt a patent would be 
granted to him. 

3. Said Marsh was desirous of introducing his device, 
and of inducing manufacturers of steam engines to employ 
it upon engines built by them. ‘That he had placed said 
device on a small stationary upright engine then not in 
regular use, and had found that it would accomplish the de- 
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sired result on that engine, but it had not been used on any 
large or traction engine, and whether it would be successful 
or not in continuous use at hard work, was not yet fully de- 
termined. 

4. That said Marsh in August, 1880, proposed to KE. ©. 
Nichols, treasurer as aforesaid, to manufacture one’ of said 
devices of a size appropriate to be mounted on engines that 
complainant was then building, and give it a thorough 
test. 

That such action on the pabt of said complainant, heces- 
sarily involved a considerable outlay of labor and money, 
inasmuch as it necessitated the removal of the device then 
in use, the stripping of a portion of the boiler, and mount- 
ing thereon the device of defendant, in addition to the mak- 
ing of patterns and the fabrication of the device itself, 

5. That said defendant proposed, in consideration for the 
outlay that would be involved and in consideration of the 
benefits that wouid accrue to him, if said device should 
prove successful in actual use, to permit complainant there- 
after to use said device on steam engines manufactured by 
it or under its direction, without anv claim against it, either 
because he was the first inventor or because of anv patent 
that should be granted him upon his application therefor. 

That upon such terms the said complainant, through EF 
(. Nichols acting for it, finally agreed in August, 1880, to 
manufacture and mount one of said devices upon an engine 
then in course of preparation for exhibition at State Fairs 
about to be held. ) 

6. That thereafter said corporation allowed said Elon A. 
Marsh to superintend the mounting of said device upon said 
engine, and after it was so mounted, employed him at his 
request to attend with said engine, and exhibit the same 
with the said device so mounted thereon, at the State Fair 
of Missouri, held at St. Louis, and the State Fair of Illinois, 
held at Springfield, during the months of September and 
October, 1880, as a sample of the engines complainant pro- 
posed thereafter to manufacture and sell, and to enable said 
Marsh to exhibit the said device, and promote the sale 
thereof to other manufacturers. 

7. That said Marsh did so attend at said places, and ex- 
hibit said engine as an engine manufactured by complainant 
at its works in Battle Creek, and as a sample of the engines 
complainant proposed thereafter to manufacture and sell. 

That in mounting said device on said engine and exhib- 
iting the said engine, the said Marsh was put to no expense, 


~= 
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but on the contrary was employed and paid a good salary 
by complainant during all the time he was so engaged in 
exhibiting said engine. 

5. That complainant in all things performed the agree- 
ment entered into by it with said Marsh, and should not be 
molested in any way in the use of said device according to 
the agreement and undertaking of said Elon A. Marsh, but 
should be allowed to manufacture, mount, use and sell on 
any engine manufactured and sold by it, the said device; 
and this complainant hoped that it would be unmolested in 
the use and employment of said device in accordance with 
said agreement. But the said Elon A. Marsh claims to 
have prosecuted the application so pending as aforesaid to 
a successful issue, and to have procured a patent to be issued 
to himself and to defendant, Minard Le Fever, assignee of 
one half thereof, on the 28th dav of December, 1880; and 
claims that thereafter the said Marsh and Le Fever jointly 
assigned an undivided one third of the rights secured 
under the patent claimed to have been so issued to said de- 
fendant, James Scott, and the said defendant’s claim that 
the said agreement so as aforesaid entered into between this 
corporation and said Marsh did not secure to complainants 
the rights to use said device on such engines as it might 
manufacture and expose for sale, and sell in the prosecu- 
tion of its business, either because said agreement was not 
in writing or for some other reason, and thereafter the 
said three defendants applied to the Circuit Court of the 
United States for the Eastern District of Michigan, sitting in 
equity, for an injunction to restrain this corporation com- 
plainant from directly or indirectly making, using, vending, 
working or putting into practice, operation or use, orin any 
wise counterfeiting or imitating the said device claimed to 
have been invented by said Elon A. Marsh, and to have been 
secured to him and said Lekever by letters patent, dated 
December 28, L880. 

9. That this complainant answered the said bill and de- 
nied the validity of said patent according to the ordinary 
rules and practices of said court. ‘That considerable testi- 
mony was taken, showing the state of the art at the time 
said Marsh elaimed to have invented said device, all of 
which appears in the record of said cause. That it further 
appeared in the testimony in said cause that the paper 
which said complainants claimed as a patent was not a 
valid patent, and was not signed as a patent at the time it 
purported to have been issued, and bore no signature of the 
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Secretary of Interior at the time said suit was begun; that 
it had been signed by A. Bell, who in making such signa- 
ture designated himself as acting secretary of the interior, 
and that such signature had been placed on said paper on 
the 23d day of February, 1882, and long after said suit 
was commenced. 

10. Thatthe said Circuit Court of the United States for the 
Eastern District of Michigan, sitting in equity, having heard 
the cause and the arguments of counsel on the 16th day of 
April, 1883, entered a final decree in said cause dismissing 
the said bill of complaint, and adjudging that the said com- 
plainants therein had no cause of action against this com- 
plainant as claimed in the said bill. 

The complainant is informed and believes and charges it 
to be true, that the said defendants have applied to the 
Congress of the United States to grant them a patent for 
said device, and that bills for that purpose have been in- 
troduced into both the Senate and House of Representa- 
tives, but that no such bills have become laws and said de- 
fendants have no vali patent and no rightto prevent any 
person, whatsoever, from manufacturing said deyice. 

Nevertheless, the said defendants represent to the public 
that they have secured letters patent upon said device, and 
threaten to bring suits against this complainant and those 
persons purchasing from it; and they further affirm, that 
this complainant has no right, under and by virtue of the 
sud agreement between itand said Marsh, to manufacture, 
use or vend said device, and they thereby injure and har- 
rass complainants and their said action, in so claiming to 
hold such patent as aforesaid, and in claiming that com- 
plainant has no right under and by said agreement, pre- 
vent persons desiring engines, of the class manufactured by 
complainant, from purchasing the same of complainant. 
That defendants claim to the exclusive right to said device, 
is Wholly without foundation, and even should the pending 
application for a patent be granted, (now pending in the 
shape of bills before the Houses of Congress,) complainant 
would still be entitled to manufacture and vend the same, 
and would be entitled to the protection and aid of this court 
to compel said defendants to carry out and perform the 
said contract and refrain from interfering with the acts of 
complainant done in pursuance of said contract; and that 
until such patent shall have been granted, complainants 
are entitled to the protection of this court to prevent and 
restrain said defendants from falsely and maliciously re- 
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presenting that complainants are violating rights secured 
to them by patent right, and from falsely and maliciously 
representing that complainants did not in good faith enter 
into a contract with said Marsh, by which it became en- 
titled to employ said device on all engines thereafter manu- 
factured by it, even though said Marsh should procure a 
patent and become entitled to protection in the exclusive 
use of said device as against all other persons. 

That complainants, therefore, seek the aid of this court 
and pray as follows: 

1. That the defendants may true answer make to this 
bill of complaint, but not on oath, answer under oath being 
hereby expressly waived. 

2. That defendants may be ordered to refrain and desist 
from asserting that complainants have not the full and 
complete right to make, use, vend or put into practice or 
operation, and use on any engine made, sold, used or oper- 
ated by it, the said device, in the same form or style, or sub- 
stantially the same form or style, as that exhibited on the 
said engine made in L880 atthe time of its said agreement 
with said Elon A. Marsh. 

3. That said defendants may be ordered to desist and re- 
frain from publishing or asserting that it has any right to 
the exclusion of this complainant in and to the said device 

|. That defendants may be ordered and decreed to spe- 
cifically carry out the said original contract made between 
complainant and Elon A. Marsh, by which complainant 
was to be permitted, if defendant Marsh should obtain a 
patent on said device, to use, vend and employ said device 
on any or all engines made at defendants’ shops without 
molestation or interference on the part of said Marsh, or 
any one who may have become interested with him in said 
device or the patent thereafter to be procured therefor. 

5. That the writ of Injunction of this’ court may be 
issued to said Elon A. Marsh, Minard Le Fever, and James 
Scott, directing them to abstain from interfering with com- 
plainants use of said device at the present time, or in the 
future, if a patent should hereafter be granted to them. 

6. That the usual writ of subpeena may issue to the said 
defendants, Elon A. Marsh, Minard Le Fever and James 
scott. 

7. That the complainants may have such other and 
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different relief, or further relief, as may be in accordance 
with their equitable rights. 


CHARLES F. Burton, NICHOLS, SHEPARD & Co.. 
Solicitor far f omplainant, By c. ie Burton. 
Of Counsel. Its Attorney. 


Fintinc: 162. Cireuit Court for the County of Calhoun, 
in Chancery. Nichols, Shepard & Co. v. Elon A. Marsh et 
al. Bill of Complaint, filed April 16, 1854. William PF. 
Neale, Register in Chancery. Charles F. Burton, Solicitor 
for Complainant. 

And on April 16, 1884, entered order for subpcena, and 
issued the same, and an April 21st, filed said subpcena per- 
sonally served. And afterward, on the 29th day of April, 
1884, came the complainants by their solicitor, C. I. Bur- 
ton, and filed amendment to bill of complaint, which is in 
the words following: 


Circuir COURT FOR THE COUNTY OF CALHOUN., 


NICHOLS, SHEPARD & Co. 
v. >In Chane ri. 
Eton A. MARSH ET AL. 


And now, comes the said complainant and amends its bill 
of complaint under rule 21 of the Rules of Practice of said 
court, by inserting the word “in chancery ” in the address 
to said court after the words, to the Cireuit Court for the 
County of Calhoun. 

NICHOLS, SHEPARD & Co., 
by (. F. Burton, their Solicitor. 

CHARLEs F. BuRTON, 

Solicitor for Complainant. 


Fininc: 162. Circuit Court for the County of Calhoun, 
in Chancery. Nichols, Shepard & Co vy. Elon #. Marsh et 
al. Amendment of Bill of Complaint, filed April 29, 1884. 
William F. Neale, Register in Chancery. C. F. Burton, 
Solicitor for Complainant. 

On May 15th, the appearance of James Scott was entered 
by his solicitors, Brown & Thomas, of Battle Creek, Mich., 
and on same date filed the separate answer of James Scott, 
which is in the words following: 


ae 
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Tue Crrevir Court FoR THE CouNTY oF CALHOUN. 


NICHOLS, SHEPARD & Co. (A CORPO- ) 
RATION, ETC.) Complainant, 
iM Tn Chance ry. 


Kion A. Marsu, Mixnarp Le Fever 
AND JAMES Scort, Defendants, 


The several answer of James Scott, one of the defendants 
in the case above entitled, to the bill of complaint of Nich- 
ols, Shepard & Co., a corporation, ete. 

This defendant, now and at all times hereafter, saving 
and reserving to himself all and all manner of benefit and 
advantage of exception to the many errors and _ insufficien- 
cies in the complainants’ said bill of complaint contained, 
for answer thereunto,or unto so much or such parts thereof 
as he is advised is material to make answer unto, answers 
and says, that he is a stranger to all and singular the mat- 
ters and things set forth in the said complainant’s bill of 
complaint from the first.to the seventh paragraphs thereof, 
inclusive, as numbered. in its: said bill of complaint, and 
know nothing of the matters in said paragraphs contained, 
except that on or about the twenty-fiith day of September, 
ISS3, this defendant was present at a conversation between 
Edwin C. Nichols, secretary and treasurer of the corpora- 
tion of Nichols, Shepard & Co., complainant, and Elon A. 
Marsh, one of his co-defendants herein, in which conversa- 
tion the said Elon A. Marsh admitted having entered into 
a contract or agreement substantially as in said bill set forth, 
and he believes the allegations in said paragraph of said 
bill to be true. 

And this defendant further answering, says as to the mat- 
ters set forth in the eighth paragraph of said bill, that he is 
not informed as to whether or not the said complainant has 
performed the agreement entered into by it with said Elon 
A. Marsh, and therefore leaves said complainant to make 
such proofs thereof as it shall be able to produce; but that 
defendant admits that on or about the 5th day of March, 
1881, said Elon A. Marsh and Minard LeFever assigned to 
this defendant a pretended right in the letters patent set 
forth in said bill of complaint, but that such assignment 
was invalid and of no effect for want of consideration, and 
by reason of the false and fraudulent representations of said 
Elon A. Marshand Minard LaFever made to this defendant; 
and that thereafter and on or about the 26th day of Septem- 
ber, 1883, he rescinded the contract and agreement in rela- 
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tion to such assignment of said pretended letters patent, and 
on the day and date last aforesaid filed his bill of complaint 


in the Superior Court of Cook County, in the State of 


Illinois, in equity, to recover the consideration by him paid 
to said Marsh and Le Fever, and has not since the date last 
aforesaid and does not now claim to have any right, title 
or interest in the said pretended letters patent or invention 
or device therein mentioned. And this defendant denies 
that he has claimed that the agreement claimed to have 
been made by and between said corporation and the said 
Marsh did not secure to complainant the right to use said 
device in said letters mentioned, on such engines as it might 
manufacture and expose for sale, since the rescission before 
mentioned, nor does he now claim such to be the fact, but 
expressly disclaims all interest in the matter of said inven- 
tion or its use by complainant, but admits that prior to said 
twenty-fifth day of September, 1555, and while in ignorance 
of the matter set forth in said bill and other material facts, 
he did so claim, and together with said Elon A. Marsh and 
Minard Le Fever commenced proceedings in the Circuit 
Court of the United States for the Eastern District of Michi- 
gan, to restrain said complainant from the use of said de- 
vice as set forth in complainant’s bill. And this defendant 
further answering says that he admits the proceedings in 
the Circuit Court of the United States for the Eastern District 
of Michigan in equity, and the result thereof, as set forth in 
complainant's bill, but he denies having in any manner been 
concerned in an apphcation to the Congress of the United 
States for the grant of a patent on said device, or in the in- 
troduction of any bill or bills in either House of Congress on 
that subject. And this defendant further answering, denies 
having made any public representations touching the mat- 
ter of said patent or the right of complainants to use or vend 
the same, but avers on the contrary that so far as this com- 
plainant is concerned, that it is a fact well known to com- 
plainants at the time of filing its bill of complaint that this 
defendant had for a long time prior thereto, then and at 
all times subsequent to the 26th day of September, 1883, 
wholly disclaimed all right, title or interest in said pretend- 
ed letters patent, the device or invention therein men- 
tioned, or any matter therewith connected, or any interest 
as a partner, joint owner or otherwise with the said Elon A. 
Marsh and Minard Le Fever in and about such device or 
invention, or any matters therewith in any manner connec- 
ted. 
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And this defendant submits that he ought not to have’ 
been made a party defendant in said bill of complaint, 
having no interest in the matters in controversy therein 
stated: without this that there is any other matter or thing 
material and necessary for the defendant to make answer 
unto and not herein or hereby well and sufficiently an- 
swered unto, confessed or avoided, traversed or denied, is 
true to the knowledge or belief of this defendant. 

All which matters and things this defendant is ready to 
aver, maintain and prove, as this honorable court shall di- 
rect, and prays to be hence dismissed with his reasonable 
costs in this behalf most wrongfully sustained. 

James Scorr. 

Brown & Tuomas, solicitors for defendant James Scott, 
Battle Creek, Mich. 


Firing: 162. The Cireuit Court for the County of Cal- 
houn, in Chancery. Nichols, Shepherd & Co., Complain- 
ants vy. Klon A Marsh, Minard Lefever ane James Seott. De- 
fendants. Separate answer of James Scott, defendant. Filed 
May 15, 1884. William F. Neale, Register in Chancery. 
Brown «& Thomas, Solicitors for Defendant, James Seott. 

And then afterward on May 16, 1584, the appearance of 
defendants, Elon A.. Marsh and Minard Le Fever was entered 
and filed. 

On the 7th day of June, 1854, the replication to the an- 
swer of James Scott was filed which is as follows: 


‘Tue Crreurir Court FOR THE CoUNTY OF CALHOUN. 


NICHOLS, SHEPARD & Co. ) 
>In Chancery. 
Eton A. cia as. 


The replication of Nichols, Shepard & Co., complainant, 
to the answer of James Scott, defendant. This repliant, sav- 
ing and reserving to himself, now and at all times hereafter, 
all and all manner of benefit and advantage of exception 
which may be taken to the manifold insufficiencies of the 
said answer, for replication thereunto say, that he will aver, - 
maintain and prove his bill of complaint to be true, certain 
and sufficient in the law, to be answered unto; and that the 
said answer of James Scott, uncertain, untrue and insuffi- 
ent, to be replied unto by this repliant without this, that 
any other matter or thing whatever in the said answer con- 
tained, material or effectual in the law to be replied unto, 
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and not herein and hereby well and _ sufficiently replied 
unto, confessed and avoided, traversed or denied, is true; 
all which matters and things this repliant is and will be 
ready to aver, maintain and prove, as this honorable court 
shall direct, and humbly pray as in and by his said bill he 
has already prayed. 
CHARLES I. BURTON, 
Solicitor for Complamant. 


Fininc: 162. The Circuit Court of the County of Cal- 
houn, in Chancery. Nichols, Shepard & Co., Complainants, 
v. Elon A. Marsh et al., Defendant. Replication. Filed this 
7th day of June, 1884. William I. Neale, Register. Charles 
F. Burton, Solicitor for Complainant. 

And afterward, on the 16th day of June, L854, came the 
defendants, Elon A. Marsh and Minard Le Fever, by R. A. 
Parker, their attorney, and filed their answer, which Is in 
words and figures following: 


In THE Crrevurir Court FoR THE CouNTyY OF CALHOUN. 


NICHOLS, SHEPARD & Co., — ) 
{ omplainants, | 
U. 
Enon A. MARsH, » Tn Chancery. 
Mrixarp LE FEveErR and 
JAMES SCOTT, | 
Def ndants. | 


The joint and several answers of Elon A. Marsh and 
Minard Le Fever, of the above-named defendants to the 
bill of complaint of Nichols, Shepard & Co., complainant. 

These defendants jointly and severally now and at all 
tines hereafter, saving and reserving to themselves all man- 
ner of benefit and advantage of exception to the many errors 
and insufficiencies in complainant’s bill of complaint con- 
tained for answer thereto, or unto so much or such parts 
thereof as these defendants are advised, is material for them 
to make answer unto, they jointly and severally answer and 
say: 


l. 
That they jointly and severally have no knowledge that 


the said complainant is a corporation duly organized under 
and doing business by virtue of the laws of the State of 


OE 
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Michigan, except as informed by others and by the bill of 
complaint, and they do not admit the same, but require 
strict proof thereof. 


They jointly and severally admit that said Marsh was 
known to the managers.of the business purporting to be 
done under the name of. Nichols, Shepard & Co., and that 
they have been, and are engaged in making traction en- 
gines which are reversible; that said Marsh heretofore in- 
vented a device for reversing steam engines and exhibited 
it to one E. C. Nichols, claiming that it was superior to all 
other devices for that purpose on certain classes of engines. 
That he applied for, and expected to receive a patent there- 
on, and that he was desirous of introducing his said device 
into use, and admits that said Marsh applied to said E. C. 
Nichols to be allowed to place one of the reversing gears 
upon an engine and test the same, but deny that the same 
would or did involve any considerable expense for labor or 
otherwise to complainant. 


LIT. 


They jointly and severally deny any and all of the alle- 
gations of the fifth paragraph of complainant’s bill. 


[V. 


They jointly and severally deny the allegations of the 
sixth paragraph of complainant’s said bill. 


v. 


They admit that said Marsh attended said St. Louis fair 
with an. engine manufactured by Nichols, Shepard & Co., 
but not in connection with, or as representing that said en- 
gine represented the reverse gear said Nichols, Shepard & 
Co. were to build and use thereafter. They deny that said 
Marsh was put to no expense and was paid a good salary, 
as alleged in the seventh paragraph of said bill. 


VI. 


They deny that complainant ever performed any such al- 
leged agreement with said Marsh, or that any such agree- 


Yanna 
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ment ever existed as alleged to be performed or that said 
complainant has any right by virtue of any agreement 
whatever; they admit that they claim that said application 
for a patent was prosecuted to a successful issue, and that 
letters patent of the United States issued to the said Marsh 
as inventor, and to said Le Fever as assignee, of an undi- 
vided one half interest therein, and were dated the 25th day 
of December, 1880, and numbered 236,052. They also ad- 
mit that an undivided one third interest therein was subse- 
quently assigned by these defendants to James Scott. They 
also admit that they claim that any agreement made be- 
tween said defendant Marsh and said KE. C. Nichols, or any 
pretended agreement, has no foree or effect to give or grant 
any right or license to said Nichols, Shepard & Co., to make, 
use and vend to others the device in question, as against 
these defendants or either of them, and especially as against 
said defendant Le Fever. 


VI. 


They jointly and severally deny all of the allegations of 
the ninth and tenth paragraph of the complainants’ bill as 
alleged therein, except as hereinafter stated, and except this, 
that they admit that they are representing to the public that 
they have secured letters patent upon said device, and that 
they affirm that complainants have no right under or by vir- 
tue of any agreement or pretended agreement between it 
and said Marsh or any other person, to make, use or vend 
to others to be used, said device. They jointly and severally 
deny that defendants are injuring or harassing or that they 
have injured or harassed complainants in their business, 
or that they or their claim prevent or has prevented per- 
sons from purchasing engines from complainants. They 
admit that they, the defendants, claim the exclusive rights to 
said device, and deny that said claim is without foundation 
or that complainants are or would be entitled to make, use 
or vend the same, or that they are entitled to the protection 
of this court, under or by virtue of any contract whatever. 

They jointly and severally aver that no contract of li- 
cense, either by said Marsh or any other person, has ever 
been made with the said complainants, whereby any rights 
whatever in said invention were vested in them as against 
said defendant. 
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These defendants for further defense jointly and severally 
aver that said defendant Marsh, having theretofore invented 
a certain improved form of reverse gear for u steam engine, 
which is more fully described and claimed in the letters pat- 
ent of the United States issued to said Marsh, and said 
Le Fever as assignee, dated and numbered as heretofore de- 
scribed, and being to this court now here shown, and being 
then and there desirous of applying the same to traction 
engines, had several conversations with one E. C. Nichols, 
to place one of his ‘devices on an engine for trial preliminary 
to some arrangement to be afterward agreed upon fora license 
upon terms, if the then pending application resulted ina Uni- 
ted States patent thereon, and if the said device should work 
satisfactorily; that-said Nichols then professed his disbelief in 
the utility of said device, and, although permitting a trial, 
positively and repeatedly refused to make any agreement 
or urrangement of any kind for its continued use, and after- 
ward claimed that if it-was good they would use it, patent 
or no patent, or regardless of the rights procured by the 
patent, Thai said Marsh did make overtures to said Nich- 
ols for such continued use and requested him to induce 
complainant to use the device on some specified terms, as a 
license fee to be agreed upon, but said Nichols positively re- 
fused to do so and positively refused to make any proposi- 
tion; that therefore said Marsh did, on or about the 8th day 
of September, [SSO, and while the application for said pat- 
ent was then pending, apply said device to an engine at 
said complainants’ vards, but that nearly all the work in- 
volved in said application was done by said Marsh; that 
he was not in the employ nor in the pay of said complain- 
ants, or of anv one in their behalf; that afterward the 
engine to which said device was applied was sent to the fair 
at St. Louis with other machinery and was accompanied by 
agangofmen. That said Marsh went with them, and being 
a machinist, assisted generally, and had part of his said ex- 
penses paid only for his general labor, which replaced that 
of another man, but was not paid wages and was not inthe 
employ of said complainant except as above stated, and was 
not in their employ in any capacity whatever in connection 
with, or apart of the consideration of, the agreement for 
a license to use said device thereafter, and he avers for him- 
self that he never made any proposition to complainants or 
to any person in their behalf, for the free use of said device, 
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provided they would allow the same to be put upon one of 
their engines and employ him, and never contemplated any 
such proposition, and that he never held the same out in 
public. 


1X. 


They jointly and severally further assert that, while said 
reversing device was being placed upon said engine on or 
about the Sth of September, 1580, said Marsh, having here 
tofore invented a certain new and useful improvement up- 
on the same, which he then and there applied for the first 
time to such devices, in connection with traction engines 
having horizontal boilers, which said improvement was af- 
terward embodied and described in an application for a 
patent, as is hereinafter more fully set forth. That said im- 
provement was of great importance in applying his original 
device to that class of traction engine, and said defendants 
aver jointly and severally, that the said complainants, as 
defendants are informed and believe, contriving to injure 
and deprive the said defendant Marsh, not only of the said 
improvement, but of the said original invention, so far as 
the same was dependent upon said oe nt, procured 
a patent from United States to one Andrew . _ Hoag, who 
was at such time the foreman of complainants’ works, ‘which 
said patent was dated July 26, 1881, and numbered 244,807, 
and which said patent was subsequently re-issued, being re- 
issued number dated Both said orig- 
inal letters patent and said re-issue, or certified copies there- 
of, are now here shown, and the said defendants aver that 

said Hoag, at the instigation of said complainants, falsely 
claimed, averred and made oath that he was the original 
inventor the reof, and that said patent and re-issue was ob- 
tained with the purpose and intent to deprive said Marsh 
and his assignee of all and all manner of benefit that he de- 
rived from said invention, and to obtain, not only the ex- 
clusive right to make, use and vend said invention on their 
own account, but to obtain the sole right in and to the same 
throughout the United States, to the exclusion of all others, 
and that to that end the said complainants procured the 
same, to be subsequently assigned by wr: Hoag to itself or 
to themselves by and under the name of Nic ‘hols, Shepard 
& Co., and they now claim to cia own all rights 
thereunder; that the said complainants have always claimed 
that the precise form described in said defendant’s patent 
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236,052, was inoperative, without their said alleged im- 
provement above described, as patented to said Hoag; and 
that by virtue of said patent as the kev to the whole inven- 
tion, they had obtained the exclusive right to make, use and 
vend the same, and that they would do so regardless of any 
rights the defendant might have in the premises. 


X. 


And these defendants jointly and severally further aver, 
that on the day of said Marsh, as such invent- 
or, applied to the commissioner of patents in due form for a 
patent upon said last invention; that a patent thereon was 
refused because of the issue of said patent to said Hoag; 
that, at the request of the suid Marsh under the rules and 
practice of the patent office of the United States, and by 
virtue of the statute an interference therein was declared 
between the parties hereto, to wit: between said Marsh said 
Le Fever and James Seott, and said Nichols, Shepard & Co., 
as assignee of said Iloag, that upon said interference a large 
amount of testimony wastaken and that the same came on 
to be argued before the examiner of interferences of the said 
patent office, and that after due consideration by such ex- 
aminer, he adjudged that said Marsh was the sole, true and 
original inventor thereof, and that said Hoag was not the 
true and original inventor thereof; that the complainant 
therein thereupon appealed the same to the board of exam- 
iners in interference cases of said patent office us it provided 
by law, and that after argument the said board of examiners 
of interferences, upon due consideration, aftirmed the de- 
cision of examiner of interferences, which said decison is 
now on filein said patent office, and which ts, together with 
the proceedings therein, had to this court now here shown. 


Al. 


That by virtue of the attempted fraud as hereinbefore set 
forth, these defendants claim that the said complainant has 
forfeited any license or any right to any license under or 
by virtue of any contract as set forth and specified in their 
said bill. 


XIL. 


That the said complainant and the said E. C. Nichols have 
knowingly and willfully, and without cause and right, en- 
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deavored to harrass and injure these defendants in respect 
to the introduction and use of said invention, and in pur- 
suance thereof have knowingly, willfully and wrongfully 
claimed to the licensees of these defendants, and to proposed 
licensees, that the said patent issued to said Marsh and Le 
Fever No. 236,052, was null and void; that said complain- 
ants owned the only valid patent upon said invention, and 
the only patent involving any invention, being the afore- 
said patent issued to Andrew J. Hoag as hereinbefore de- 
scribed, and they have offered to protect and indemnify such 
parties, licensees and proposed licensees in case they vio- 
lated the rights secured to these defendants by said patent 
No. 236,052; and in that connection they have threatened 
to prosecute such parties if they used the said inventions 
without a license from complainants as the owner of said 
fraudulent patent issued to said Hoag; that by such wrong- 
ful efforts of said complainant, these defendants have been 
to a very great extent prevented from introducing said in- 
vention and deprived of the royalties they would otherwise 
have received, and have suffered great pecuniary loss there- 
by; all of which wrong doings were a fraud upon these de- 
fendants and contrary to equity and good conscience. 


XIII 


And these defendants, for further answer, jointly and 
severally aver that after the issue of said letters patent No. 
236,052 to these defendants, Marsh and LeFever, and both 
before and after the assignment of the one third interest 
therein to said defendant Scott, they made frequent en- 
deavors to come to some agreement with said complainant 
respecting the terms of a license for the use of said improve- 
ment. That at first they were informed that the complain- 
anis did not consider the device of any value and would 
not use it and would not come to any agreement respecting 
its use. That subsequently they asserted that said patent 
was void under the state of the art; that they cared nothing 
for the right secured by it and would use the invention if 
they desired, regardless of any patent, and refused to agree 
to any terms whatever. That they never asserted until 


long afterward that they were entitled to any right to use — 


the same by virtue of any agreement made with said Marsh 
on any occasion whatever, and especially of any agreement 
as is alleged and set forth in their bill of complaint. That 
thereupon the said defendants, including the said defendant 
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Scott, filed their bill of complaint in the Cireuit Court of the 
United States for the Eastern District of Michigan, against 
said complainasts Nichols, Shepard & Co., wherein they 
alleged the issue of said patent, the assignment of the one 
third interest to said Scott, the infringement thereof by said 
complainant,‘and praying for an injunction and an account- 
ing; to which said complainants filed their answer by said 
EE. C. Nichols, secretary and treasurer, neither affirming or 
denving the issue of same patent, denying the validity 
thereof by reason of certain anticipations, and further aver- 
ring thatthe pretended invention was worthless in the form 
described in said patent, and that to overcome its defects 
thev had instructed said Hoag to devise a remedy therefor; 
that he had obtained a patent thereon, which said patent 
had been assigned to the defendant. That said complain- 
ants subsequently, upon cause shown and leave procured 
from this court, subsequently filed on two’separate occasions 
amendinents to said answer, or amended answers, setting 
up additional anticipating devices. That nowhere in said 
pleading did they claim or pretend to claim any license 
whatever, or any rights founded upon any agreement with 
said Marsh or otherwise. That ifsuch agreement had existed 
it would have been proper defense to these defendants’ bill of 
complaint. That testimony was takenthereon and the same 
was brought on for hearing and the said bill was dismissed 
by said court by reason of a technical informality and not 
upon the merits of said controversy, which informality does 
not now affect the present validity of said letters patent No. 
236,052. That these defendants thereupon subsequently 
applied to both houses of Congress of the United States, and 
bills therefore have been unanimously reported by the 
patent committees of each house to said houses, which bills 
are now pending. ‘That said complainants, in pursuance of 
their determination to harass and prevent these defendants 
from obtaining and securing their rights, endeavored to 
prevent the report upon an introduction of said bill, and to 
that end employed counsel and contested the rights of these 
defendants before said committees to have such technical 
detect rectified, first, on the ground that said Marsh had 
made no invention under the state of the art, and when that 
argument had failed, second, on the ground that complain- 
ant had some equitable license. ‘That by their efforts they 
have expended time and money and used every device to 
prevent these defendants from obtaining redress and their 
just rights which had been solemnly and formally pledged 
to them by the United States. 
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And they further jointly and severally aver that in pur- 
suance of the policy of harassing and injuring these de- 
fendants, Marsh and Le Fever,.they instigated the said 
defendant, James Scott to file his said bill in the Superior 
Court of Cook County, State of Illinois, against these de- 
fendants, Marsh and Le Fever, to set aside and rescind 
the said conveyance of the said one third interest of the said 
patent 236,052, and to rescind acertain deed of conveyance 
described herein, executed by said Scott to said Marsh, upon 
the ground that said patent was invalid and which suit is 
still pending. That they have thus used said Scott as a 
tool to embarrass, pecuniarily and otherwise, these defend- 
ants, Marsh and Le Fever, in the prosecution of their rights. 
That in the prosecution of said case they lave obtained 
from said Scott and published an affidavit entitled osten- 
sibly in said cause, but really designed to affect the stand- 
ing of these defendants, Marsh and Le Fever, before the 
public. They further aver jointly and severally that this 
cause was also instituted in this court to this end and notin 
pursuance of any right the complainants honestly conceived 
they had in the premises. That so long as they thought 
they could defeat said patent by reason of anticipation and 
so long as they relied upon the technical defense, no such 
scheme was entertained .and no defense thought of, of a l- 
cense set up in their said bill. That it was not conceived 
of nor brought forward until they had failed upon every 
other point, and it became certain that the Cougress of the 
United States would by an act make said patent impregna- 
ble that they conceived the idea of enforcing by suit in this 
court a pretended license. 


AV. 


And the said Minard LeFever, answering for himself, 
says that he became the assignee of a one-half interest of 
the said invention throughout the United States; that he 
paid therefor a valuable consideration to the said Elon A. 
Marsh; that such purchase and assignment was made subse- 
quent to and without any knowledge of the pretended li- 
cense to the said complainants, and before the issuing of 
said letters patent. That when said assignment was made 
to him it was expected that said complainant would agree 
upon some terms upon which they would receive a license 
after the issuing of said patent for the making, using and 
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vending of said invention. That he as well as said Marsh 
had frequent interviews with said Nichols in relation 
thereto; that in’such interviews no claim was made or set 
up of any right to use the said invention, by virtue of any 
arrangement, contract or license previously made with said 
Marsh; thatthe only claim set up on the refusal as hereto- 
fore stated to pay royalty,| was] that said patent was void for 
want of novelty; that he never knew and never heard of 
any such pretended license until long after the litigation in 
the United States Court in the Eastern District of Miehigan. 
And he claims that if there be any right or equity in the 
said complainant’s claim that it has no validity or force as 
to him, the said Lek ever. 


XVI. 


And these defendants jointly and severally state that 
they are advised by counsel learned in the law, that the bill 
of said complainants.is multifarious and should be dis- 
missed, in this, that it-joins two distinct causes of action in- 
consistent with each other. 

|. An allegation, that complainants have the right to 
use the device described in ComnimMon with the publie, and be- 
cause the same is public property, and that defendant has 
no right to assert to the contrary. 

2. An allegation that the complainants are licensees of 
said defendants, which said license springs from an exclu- 
sive right to said invention in said defendant. 

And these defendants pray that they may have the same 
benefit to said objection as if they had especially demurred 
to said bill therefor. , 


XVII. 


And these defendants state that they are advised by said 
counsel, and believe that the said complainants have not 
made or stated any cause of action in their said bill as en- 
titles them to any relief in equity, and further, that all the 
matters and things therein stated, charged and set up, are 
matters and: things cognizable at law, and these defendants, 
Marsh and Le Fever, claim the same benefit and advantage 
of this objection as if they had demurred to said bill for 
want of equity. 
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They jointly and severally deny all matters in said bill 
charged, without this, that any other matter or things, 
material or necessary to make answer unto, confessed or 
avoided, traversed or denied, is true to the knowledge and 
belief of these defendants. 

All of which matters and things these defendants, Marsh 
and Le Fever, are ready to aver, maintain and prove, as 
this honorable court shall direct, and they humbly pray to 
be hence dismissed with costs. 

Evon A. MArsu, 
Mixarp Le Fever, 
by R. A. PARKER, 
Solicitor for thie Defendants, Marsh and Le hi ga # and of Coupe @ 


Fininc 162: Cireuit Court of Calhoun County. — In 
Chancery. Nichols. Shepard & (0. Complamants, Vv. lou A. 
Marsh, Minard Le i, Ne?’. James NSecolt, Defendants. Answer oft 
Defendants, Marsh and Le Fever. Filed June 16, 1884. 
William F. Neale, Register in Chancery. R. A. Parker, 
Solicitor for Marsh and Le Fever. 

July 2, 1884, the following replication to answer of de- 
fendants Marsh and Le Fever was filed. 


THe Crrevir Court ror THE County or CALHOUN. 
NICHOLS, SHEPARD «& Co. 
Tn Chancery. 


. 7 
Eton A. Marsu, Mixarp Le- | 
Frver, JAMES Scorr. 


The replication of Nichols, Shepard & Co., complainant, 
to the answer of Elon A. Marsh and Minard Le Fever de- 
fendants: This repliant, saving and reserving to himself 
now and at all times hereafter, all and all manner of bene- 
fit and advantage of exception which may be taken to the 
manifold insufficiencies of the said answer for replication 
thereunto, says that it will aver, maintain and prove its bill 
of complaint to be true, certain and sufficient in the law, to 
be answered unto; and that the said answer of said Elon 
A. Marsh and Minard Le Fever, is uncertain, untrue and 
insufficient to be replied unto by this repliant, without this, 
that any other matter or thing whatsoever, in thesaid answer 
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contained, material or effectual in the law to be replied 
unto, and not herein and hereby well and sufficiently re- 
plied unto, confessed and avoided, traversed or denied, is 
true; all which matters and things this repilant is and 
will be ready to aver, maintain and prove, as this honorable 
court shall direct, and humbly pray as in and by its said 
bill it has already prayed. 
CHarLes F. Burton, 
Solicitor for Complainant. 


Fininc: No. 162. The Cireuit Court for the County of 
Calhoun, in chancery. -Vichols, Shepard & Co., Complain- 
ants Vv. klon A. Marsh, Minard Le kever. James Neolt, defe nd- 
ants. Replication. Filed this 2d day of July, 1884. 

WinwiamM F. NEALE, Register. 

(CHARLES I. BURTON, Solicitor for Complainant. 


And afterward on the 9th day of Aug. 1884, the depo- 
sition of James Seott was filed. On May 19th, A. D. 1885, 
the depositions of Lewis H. Hasselman and Wm. E. Otter 
were filed, and on the 27th day of May A. D. 1885, stipula- 
tion to put on calendar and time of hearing was filed which 
is as follows: 


IN rHE Crrevurir CourT FOR THE COUNTY OF CALHOUN. 


NICHOLS, SHEPARD & Co. 
v. ‘ Ti Chance rij. 
Exon A. Marsn et AL. } 


[t is here by stipulated by and between the parties here- 
to that the above cause shall be put upon the calender for 
the June term and shall be set for hearing as the court shall 
direct detween the 9th and 11th day of June, 1885, ifthe court 
shall be able to hear the same at that time; also that the 
notice of the application for leave to file supplemental 
answer heretofore given, shall be postponed to the said 
hearing without preyudice on account of any delay in pre- 
senting the same-unless otherwise previously disposed of. 

Dated, May 25th 1585. 

CHARLES I. BURTON, 
Solicitor for f omplainant. 
R. A. PARKER, 
Solicitor for Def ndants. Marsh and Le Feve r. 
Brown & THomas, 
Solicitor for Jas. Seott. 
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Finine: 162. Nichols, Shepard Co. & vy. Elon A. Marsh, 
Minard La Fever and James Scott. Stipulation to put on 
valendar and time of hearing. Filed May 27th 1885. 
Leonidas H. Brockway, Register in Chancery. 


On the 12th day of June, A. D. 1885, the depositions of 


Samuel Bradley and James B. Ellsworth were filed in the 
office of the county clerk, and on the 22d day of June, 
1885, the supplemental answer of Marsh and Le Fever was 
filed which is iv the words following: 


To THE Crrevrr CourT FoR THE CouNTY or CALHOUN. 


NICHOLS, SHEPARD & Co. 
v. i 
Eroxn A: Marsu, MInarp Le 
FEVER AND JAMEs Scorr. | 


In Chanee ry. 


The supplemental answer of the above named defendants, 
Marsh and Le Fever, to the bill of complaint of the said 
complainant. 

And for further answer to the said bill the said defend- 
ants, Marsh and Le Fever, without waiving any previous 
defenses, set up, answer and say: That since the filing of 
their said answer in the above cause, that the interference 
cause pending in the Patent Office of the United States 
heretofore mentioned in said answer, was appealed by [to] the 
commissioner of patents by the said complainant, Nichols, 
Shepard & Co. And that said appeal came on to be heard 
by said commissioner, who subsequently rendered his decis- 
ion thereon in favor of these defendants, Marsh and Le 
Fever, which said decision was to the effect that said Marsh 
was the true, first and original inventor of the invention 
and improvement described in said interference proceeding 
and claimed by said complainant as the assignee of Andrew 
J. Hoag; and that thereupon letters patent of the United 
States was issued to these defendants, which letters are 
dated November 25, 1884; which said letters patent are 
now. in full force and vest the exclusive right of said 
invention in these defendants, and to which, for greater 
certainty, reference is hereby made; and _ these de- 
fendants for further answer say, that subsequent to 
the signing, sealing and issue of the aforesaid letters 
patent in accordance with the decision of the commis- 
sioner of patents upon said interference proceedings, the 
complainant in this cause, for the purpose of destroying the 
rights which these defendants have in and to said invention 
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by virtue of the aforesaid letters patent, and for the pur- 
pose of securiyg to themselves the sole and exclusive right 
to said invention throughout the United States, did, on or 
about the day of , file its bill in the Supreme 
Court of the District of Columbia, in equity, where, after re- 
citing the issue of said letters patent to said Hoag, and the 
ussignment by said Hoag to itself, and the issue of afore- 
said letters patent to these defendants, and averring that 
said Hoag was the first and original inventor of the inven- 
tion described therein, did pray among other things that 
the aforesaid letters patents so issued to these defendants, be 
annulled, canceled, set aside and held for naught; that these 
defendants have appeared thereto and answered the said 
bill and defend their rights secured by said letters patent, 
and that the issue made by said pleadings is now pending 
in said Supreme Court of the District of Columbia, all of 
which will more fully appear by reference thereto, which is 
hereby prayed. And, these defendants for further answer 
say, that the cause heretofore mentioned in their answer 
having been heard in the Circuit Court of the United States 
for the Eastern District of Michigan, in equity, between 
these defendants and James Scott, as complainants, and the 
said Nichols, Shepard & Co.,in which a decree was entered 
against these defendants, has been, by the defendants herein, 
duly appealed to the Supreme Court of the United States; 
and that the said court has, according to the rules and prae- 
tice in such case, allowed said appeal, and that thereby all 
the questions involved in the decision of said cause, includ- 
ing the validity of the letters patent, on which the same 
was founded, are now pending the decision of the said Su- 
preme Court of the United States. 

And they further say that the said defendant in the said 
cause, Nichols, Shepard & Co., has also filed its claim of ap- 
peal in said cause to the said Supreme Court of the United 
States, in the Circuit Court of the United States for the East- 
ern District of Michigan in equity, which said appeal has 
been allowed by the said Cireuit Court. 

And these defendai:ts further savy that they have, since 
the commencement of this suit and since the filing of their 
answer herein. filed their bill of complaint in the said eir- 
cuit [court] of the United States for the Eastern District of 
Michigan in equity, against the said Nichols, Shepard & Co. 
reciting in the usual form the issue of the aforesaid letters 
patent No. 236,052, and also the aforesaid letters patent 
issued at the close of said interference proceeding No. 244,- 
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807, and charging infringement of the aforesaid letters 
patent by the said complainant, Nichols, Shepard & Co., in 
the usual form under the rules and practice of said court, 
and praying that the said Nichols, Shepard & Co. may 
answer said bill, and that the said court will issue an in- 
junction to restrain said infringement, and also for an ac- 
counting for profits; that thereby the said complainant in 
this cause is afforded an opportunity of trying all questions 
and matters which are a legitimate defense to the said 
charge of infringement in said bill contained in the tribunal 
provided for that purpose by the statutes of the United 
States, and that all matters and things set forth in the bill 
of complaint are available to complainants herein as in said 
court as matter of defense; and they pray that this their 
supplemental answer may be considered in connection with 
the original answer, and that they may be hence dismissed 
with their costs, and for such other and further relief as to 
this court may seem meet. 
Mixnarp LA FEVER, 
EiLon A. MARsH. 
R. A. PARKER, 
Solr for said defendants. 

The above suppiemental answer may be filed without 
objection provided that the original replication shall be 
considered as a replication to this answer also. 

CHARLES I. BURTON, 
Nol’r for ¢ ompl't. 
Dated May 25, 1885. 
Accepted. R.A. PARKER. 
To Cuas. F. Burton, Esq., 
Solr for Comptt. — 

You will please to take notice that, on the hearing of said 
cause, May 26, 1885, if that be a day of hearing, I shall ask 
the said court to permit the filing of a supplemental answer 
therein of which the within is a true copy, pursuant to notice 
given in open court. 

R. A. PARKER, 
Solr for Def’ ts, Marsh and Le Fev f 

May 14, 1885. 

Filing: Cireuit Court of Calhoun County in equity. 
Nichols, Shepard & Co. vs. Elon A. Marsh, Minard La Fever 
and James Scott. 
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Supplemental answer of Marsh & Le Fever filed June 22, 
LSSO5. : 

Louis C. Mitter, Deputy Register. 

R. A. Parker, Sol’r for def’ts, M. & L. 

(in the 25th day of July, A. D. 1885, the official transcript 
f the stenographer was filec, and on the 14th day of Sep- 
tember, A. D. 1885, the findings of court were filed which 
are as follows: 


STATE OF MICHIGAN. 
Tue Crrevir Court FoR THE COUNTY OF CALHOUN, 


NICHOLS, SHEPARD & Co. 
v. ~ [in Chane rif. 
KLton A. MARSH ET AL. 


Hooker, J.—Defendant Marsh, in the year 18—, [1880] rep- 
resented to the complainant that he was the original inventor 
of a reversing gear for steam. engines, and requested its aid 
in testing and exhibiting it with a view to its introduction, 
which, by reason of its facilities for manufacture, under an 
organized business, it was in good situation to render. 

As an inducement, he offered to give it the right to use 
his invention upon its engines, free of cost. This arrange- 
ment was made and earried out so far as complainant was 
concerned, and it applied the device to its engines there- 
after. 

Subsequently the parties had negotiated, apparently look- 
ing tothe joint handling of the invention by them, in which 
they failed to reach a satisfactory arrangement. Meantime 
Marsh obtained from the office what he claimed to be a 
patent, and asserted a right to the invention to the exclu- 
sion of the complainant, and one or more suits for infringe- 
ment have been commenced by him and his assigns against 
complainant. He also has publicly denied complainant’s 
right to the use of the invention, threatening one or more 
persons with suits if they purchased engines from the com- 
plainant having this gear attached. 

In this litigation the complainant has denied the validity 
of the defendant’s patent, and the originality of the inven- 
tion. The fact remains, .as clearly disclosed by the evi- 
dence, that the complainant, at an early stage of the inven- 
tion and patent proceedings, purchased and paid what both 
then considered a fair price for the right to use the inven- 
tion, which right it has never surrendered nor lost. 
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It only remains to consider whether equity can afford re- 
lief in this case. Among the reasons alleged and relied 
upon by defendants why the complainant is not entitled 
to the relief prayed for are: 

Ist. That the complainant has an adequate remedy at 
law. 


2d. That at most, def’ts are guilty of a slander of 


title against which equity will not relieve. 

Under the facts found, the complainants have the right to 
manufacture and sell this device with their engines; it ts 
the duty of def’ts, by reason of the contract, to permit 
it; this duty is more than the mere duty of every man to 
respect and not invade the rights of others; it is intensified 
by the contract relation, by his promise and the considera- 
tion upon which it is based, and he has no reason to com- 
plain at being asked to desist from conduct which, though 
a mere slander if perpetrated by a stranger, is a breach of 
contract when indulged in by him. 

Ifthe witnesses in the case are to be believed, he is de- 

liberately endeavoring to prevent complainant from reaping 
the benefit of his contract, thereby violating his own agree- 
ment. 
It is further maintained that relief should not be granted, 
because complainant might have brought suit for damages 
for the breach of his contract. This position is believed to 
be untenable. The value of this right consists in its use in 
connection with the other machinery of complainant; al- 
reidy acting upun the clear right, the complainant has 
placed it upon the market as an improved reversing gear. 
If defendants are to be believed, it is incomparably superior 
to any other device for the purpose, and we may reasonably 
suppose will be preferred by purchasers of traction en- 
gines. 

To deny comp’t the right to use itis to defeat sales, 
not merely of the reversing gear but other valuable ma- 
chinery as well, and it is highly probable that threatened 
future injuries are more important to it than damages for 
the past ones. The evidence is clear that the defendants 
propose to prevent the use by complainant of this gear; they 
have approached and cautioned at least one customer, and 
they openly assert their intention by their suits and by the 


defense set up in this suit, all of which tend to the injury of 


complainant’s business to that degree that warrants inter- 
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vention by equity. Complainant may take decree as 
prayed. 
: FRANK A. Hooxker, 

Circuit Judge. 


Kininc: 5—162. Nichols, Shepard & Co. v. Elon A. 
Marsh et al. Findings of court. Filed Sept. 14, 1885. 
LeontpaAs H. Brockway, 
Register in Chancery. 


On the 14th day of September, A. D. 1885, all the solicit- 
ors were n: tified by mail of the findings of court, and on 
the 19th day of September, A. D. 1885, filed draft of proposed 
decree and notice of hearing and settlement and proof of 
service of same. ; 

On the 3d day of November, A. D. 1885, filed and entered 
decree and notified all the solicitors in the case, by mail, of 
the same. 

The decree is as follows: 

Circuit Court for the’ County of Calhoun. At a session of 
the Circuit Court for the County of Calhoun, sitting in equi- 
tv, pursuant to adjournment, on the lst day of October, 
A. D. 1885. Present Honorable Frank A. Hooker, Judge 
of said court. Nichols, Shepard & Co. v. Elon A. Marsh, Minard 
Lafe ver and James Neolt. 

This cause came on to be heard on the 10th day of 
August, A. D. 1885, before the Honorable Frank A. Hooker, 
Judge of said court, and was argued by counsel for the re- 
spective parties, and thereupon after due consideration the 
said court now here finds that the said defendant, Marsh, in 
the month of September, ISSO, entered into a contract with 
the said complainant, by the terms of which contract com- 
plainant was to be permitted thereafter to use without claim 
on the part of said Marsh, on steam engines manufactured 
by it, a certain invention relating to the valve gear, which 
was thereafter purstant thereto, placed under the super- 
intendence of said Marsh, upon an engine then in the yards 
of the complainant, which was thereafter sent for exhibition 
to the State Fairs of both Illinois and Missouri. And the 
court further finds that defendants, Lafever and Scott, as 
assigns of said Marsh, have become interested in said inven- 
tion since said contract was entered into, but that the rights 
of complainant under said contract, according to its tenor 
and effect,.are superior and paramount to the rights of said 
Lafever and Seott. And the court further finds that by the 
terms of said contract, complainant was to do and perform 
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in and about the said device, certain things and conditions, 
all which have been done and performed by it. But that 
on the contrary, the said Marsh (and his assigns, the other 
defendants) have not carried out and performed the same, 
in that they have denied the existence of said contract and 
asserted rights, and interfered with and molested the com- 
plainant in the prosecution of its business, contrary to the 
tenor and effect of the said contract. 

And therefore the court doth now order, adjudge and de- 
cree, that the said contract ought to be carried out and per- 
formed on the part of the said defendants, and doth ordet 
and decree that the said defendants, Elon A. Marsh, Minard 
Lafever and James Scott, do refrain and desist from assert- 
ing that complainants have not the fall and complete right 
to make, use, vend and put into practice or operation the 
said invention, substantially in the same form and style as 
that exhibited on the said engine made in LSSO, about’ the 
time of the making said agreement and according to its 
terms. 

It is further ordered, adjudged and decreed that the said 
defendants do desist and refrain from publishing or assert- 
ing, contrary to the terms of said contract, that they have 
any right tothe exclusion of said complainant, in and tothe 
said device. . 

It is further ordered, adjudged and decreed that the said 
contract made between complainant and Elon A. Marsh, of 
ihe tenor and effect by which complainant was permitted 
to use, vend and employ said device on all engines made by 
the complainant, without molestation or interference on the 
part of said Marsh or bis assigns, by them and each of them 
be specifically carried out and performed. 

It is further ordered and decreed, therefore, that the writ 
of injunction of this court may issue to the said Elon A. 
Marsh, Minard Lafever and James Scott, directing them to 
abstain and perpetually enjoining them and each of them 
[from] in any wise interfering with complainant’s manu- 
facture, sale and use of said device, according to the terms 
of said contract. Frank A. Hooker, Circuit Judge. 

FILING: Nichols. Shepard As C'n. vy. Marsh. ef al. Decree 
filed Nov. 3, 1885. Leonidas H. Brockway, Register in 
Chancery. 

On the 30th day of December, 1885, stipulations and set- 
tlement of case were filed. On the 3d day of February, 
1886, filed stipulation and copy of letters patent, and on 
February 4th claim of appeal and bond with notice of ap- 
pael were filed. They are as follows: 
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NicHots, SHEPARD & Co., A ) 
CORPORATION, ¢ omplt., | 
- 
Eton A. Marsu, MINARD 
Le FrEVeER ANbD JAMES 
Sey TT. 


' 


Tn Chance ij. 


i 


Defendants. j 


The said defendants, Elon A. Marsh and Minard Le Fe- 
ver, hereby claim the benefit of an appeal to the Supreme 
Court of the State of Michigan, from the decree rendered 
in said cause by said court on the 3d day of November, 
A. D. 1885. 

R.A. PARKER, 
Solicitor for said Defendants. 

To the register of said court. Dated this 19th day of 

January, A. D. 1886. 


Crrevir CourRT FOR THE COUNTY OF CALHOUN. 


NICHOLS, SHEPARD & Co., 
A CORPORATION, 

f omplainant, 

v. In ( hance ry. 

Eton A. Marsu, MINARD 

LE FEVER, AND JAMES 

SCOTT. Defendants. . 


SIR: 

Take notice that the defendants in the above cause 
haveappealed tothe Supreme Court of the State of Michigan 
from the decree made therein on the third day of Novem- 
ber, LSS5, by the Cireuit Court for the County of Calhoun, 
in Chancery, and that a bond for costs and damages in said 
appeal in a penalty of $250, with James Green and W. H. 
Sprague, of the city of Battle Creek, in suid county of Cal- 
houn, as sureties (copy annexed), has been duly filed and 
that an application will be made on the 27th day of Janu- 
ary, LSS6, to S.S. Hulbert, a Circuit Court commissioner, at 
his office, in the citv of Battle Creek, at 10 o’cloek, in the 
forenoon, for approval of such bond and the sureties pro- 
posed. 

Dated January —, 1886. 

Yours, ao... Bn. A. PARKER, Solicitor for Appetlants, 
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Elon A. Marsh and Minard Le Fever. 
To CHARLES F. BuRTON, Ksq., Solic itor for Complainant. 
Service of this notice of filing bond aecepted January 
18th, 1886. ; ! 
C. F. Burton, Attorney for (Complainant. 


Know all men by these presents, that we, Elon A. Marsh 
and Minard Le Fever, principals, and James Green and W. 
H. Sprague, sureties, are held and firmly bound unto Nichols, 
Shepard & Company, in the sum of two hundred and 
fifty dollars, lawful money of the United States of America, 
to be paid to the said Nichols, Shepard & Company or to 
its certain attorneys or assigns, to which payment well and 
truly to be made, we bind ourselves, our heirs, executors 
and administrators, and each and every one of them, firmly 
by these presents. 

Sealed with our seals, and-dated the 16th day of January, 
1556. 

Whereas the above-named Elon A. Marsh and Minard 
Le Fever have appealed to the Supreme Court of the State 
of Michigan from a decree of the Circuit Court for the 
County of Calhoun, in chancery, made on the third day of 
November, 1885, in a cause in said court in which Nichols, 
Shepard & Company was complainant, and Elon A. Marsh, 
Minard Le Fever and James Scott, were defendants. 

Now, therefore, the conditions of this obligation is such 
that if the said appellant shall diligently prosecute the said 
appeal, and shall perform and satisfy the decree or final 
order of the Supreme Court in said cause, and shall pay 
all the costs of the appellee in the matter of said appeal as 
the Supreme Court shall award, then this obligation to be 
void, otherwise to remain in force. 

: Minarp LE FEVER. L.s. 
Kk. A. MArsuH. Ls. 
JAMES GREEN. | 
W. HH. Spracve. [L.s. 


STATE OF MICHIGAN, CoUNTY OF CALHOUN, ss. 


~ 


~ 


James Green and W. H. Sprague, being each duly sworn, 
says,each for himself, that he is worth the sum of two 
hundred and fifty dollars in property, liable to levy and 
sale on execution, over and above all his exemptions by 
law. 


JAMES GREEN, 
W. H. SPRAGUE. 
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Subscribed and swor.: to before me, January 27, 1886, at 
Battle Creek, Alich. 

STEVEN S. HuLBERT, 
Notary Public and Cireuwit Court Commissioner. 

[ hereby approve the within bond, its penalty and its 
sureties. 

STEVEN S. HuLBert, 
Cirewit Court Comr., Calhoun County, Mich. 

BATTLE CREEK, Micu., January 27, 1886. 

FintnGc: 5-162. Nichols, Shepard & Co. vy. Elon A. Marsh 
et al., claim of appeal and bond. with notice of appeal. 
Filed February 4, 1886. Lerontpas H. Br WKWAY, Register. 
Filed March, 8, 1886. CHaARLEs C. Hopkins, Clerk Supreme 
Court. 


On the 3rd day of March, A. D. 1586, sent record of case 
to Supreme Court of the State of Michigan by the American 
Express Company. On the 5th day of May, A. D. 1886, sent 
to the Supreme Court the exhibits in the case, and on the 
28th day of June A. D. 1886, received the record of the 
case from the Supreme Court by express, and on the same 
day filed order from the Supreme Court, affirming the decree 
of the Circuit Court, and notified the attorneys of the re- 
ceipt of the same. 

The afiirmation of the decree of the Cireuit Court of Cal- 
houn county is as follows: 

At a session of the Supreme Court of the State of Michi- 
gan, heid at the Supreme Court room in the city of Lan- 
sing, on the 10th day of June, in the year one thousand 

eight hundred and eighty “SIX. 
Present, the Honorab nm 
JAMES V. CAMPBELL, 
Chief Justice. 

Tuomas R. SHERWOOD, 
Joun W. CHAMPLIN, 

ALLEN B. Morse, 

Associate 


Justices. 
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NicHots, SHEPARD «& Co., ) 
_A corporation etc., Com- | 
plainant, | 
v. ' 
Eton A. Marsu & MINARD 
Le Fever, Defendants and 
Appellants, and JAMES 
Scott, Defendant. 


This cause having been brought to this court by appeal 
from the Circuit Court for the county of Calhoun, in chan- 
cery, and having been argued by counsel and due delibera- 
tion had thereon, it is now ordered, adjudged and decreed 
by the court, that the decree of the Cireuit Court for the 
county of Calheun in chancery, be and the same is hereby 
in all things affirmed, and it is further ordered, adjudged 
and decreed that the complainant do recover from the de- 
fendants and appellants its costs to be taxed. 

STATE OF MICHIGAN, ss. 

I, Charles C. Hopkins, clerk of the Supreme Court of the 
State of Michigan, do hereby certify that the foregoing is a 
true and correct copy of an order entered in said court in 
said cause; that I have compared the same with the origi- 
nal and that it is a true transcript therefrom and the whole 
of said original order. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of said Supreme Court, at Lansing, this 26th 
day of June, in the year of our Lord, one thousand, eight 
hundred and eighty-six. 

(SEAL. | Cuas. C. Hopkins, 

Clerk. 


Fitinc: No. 5-162. State of Michigan, the Circuit Court 
for the County of Calhoun, in chancery. Nichols, Shepard 
& Co. Compts. v. Elon A. Marsh, Minard Le Fever and James 
Scott, Defts. Order from Supreme Court affirming decree of 
Circuit Court. Filed June 28th, 1886. 

Leonipas H. Brockway, 
Register and Clerk. 


On the 3rd day of August, A. D., 1886, the order from 
the Supreme Court amending decree was filed and the at- 
torneys notified of the receipt of the same. The amended 
decree is as follows: 

At a session of the Supreme Court of the State of Michi- 
gan, held at the Supreme Court room, in the city of Lansing, 


~ " 
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on the twenty-first day of July, in the year of our Lord 
one thousand eight hundred and eighty six. 


Present, the Honorab!e 
JAMES V. CAMPBELL, 
Ch ief Justice. 
Tuomas R. SHerwoop, 
JoHN W. CHAMPLIN, 
ALLEN B. Morse, 
Associate Justices. 


NicHoLs, SHEPARD & Com- ) 

rAD ¥« Al Corporation, (on- 
plainant. 
v. 

Knox A. MarsH AND MI- 
NARD Le Fever, Defend- 
ants and Appr llants. and 
JAMES SCOTT, Def ndant. 


This cause having been heretofore brought to this court 
by appeal from the Cireuit Court for the Connty of Calhoun, 
in Chancery, and the decree of the Cireuit Court, for the 
County of Calhoun, in Chancery, having been heretofore 
affirmed, and a motion having been made for a rehearing, 
and this court having further considered the same, it is now 
here farther ordered, adjudged and decreed that such re- 
hearing be denied, but that the decree be amended so that 
the defendants shall make, execute and deliver to the said 
complainant, within forty days after the entry of this order 
in the Circuit Court for the County of Calhoun, a release, 
releasing the said complainant, Nichols, Shepard & Coim- 
pany, from all claim, right or demand on the part of them, 
the said Elon A. Marsh. Minard Le lever and James Scott, 
by reason of the manufacture, use or sale heretofore of the 
said invention relating to valve gear, in the form and style 
as exhibited on the said engine described in the decree in 
this cause, and releasing the said Nichols, Shepard & Com- 
pany from all claims, rights or demands on behalf of them, 
the said Elon A. Marsh, Minard Le Fever and James Scott, 
arising from their making, using or vending the said device 
hereafter. It is further ordered, adjudged and decreed, that 
this order be remitted to the Circuit Court for the County 
of Calhoun, in Chancery, and be there made a decree of 
said cause in that court. 


STATE OF MICHIGAN— ss. 
I, Charles C. Hopkins, Clerk of the Supreme Court of thie 
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State of Michigan, do hereby certify that the foregoing is a 
true and correct copy of an order entered in said court in 
said cause; that [have compared the same with the origi- 
nal, and that it is a true transcript therefrom, and of the 
whole of said original order. 

In testimony whereof, | have hereunto set my hand and 
affixed the seal of said Supreme Courtat Lansing, this second 
day of August, in the year of our Lord, one thousand eight 
hundred and eighty six. 

[sEArT.] CHar.es C. Hopkrys. 
Clerk. 


PiniIncG: 5—162. Filed Aug. 3, 1886. Louis C. MILLER, 
deputy register. 

On the 2nd day of:September, A. D. 1886, filed taxed bill 
of costs, $167.74; on the 14th day of September, A. D. 1586, 
filed amendment to decree and proof of notice of settlement 
of the same, and entered amendment to decree. The draft 
of decree and proof of service of notice for settlement of 
same, is as follows: 


Ix THE Circuit Court FOR THE County OF CALHOUN. 


NicHuls, SHEPARD & Co. ) 
uv. 
KiLoN A. MArsu, MINARD LE 
FEVER AND JAMEs Scort. 


In Chancery. 


At a session of said court held at the court house in Mar- 
shall, in said county, on the 13th day of September, L886. 
Present, Frank A. Hooker, Circuit Judge. 

This cause having been heretofore taken by appeal to the 
Supreme Court, and the decree heretofore rendered in tbis 
court having been affirmed and amended in the Supreme 
Court, and the cause having been remitted to this court 
with an order directing that said amendment be entered by 
this court as a decree of this court, it is now here, in pur- 
suance of the said order of the Supreme Court, ordered, ad- 
judged and decreed, that the said defendants make, execute 
and deliver to the complainant within forty days after the 
entry of this order, a release, releasing the said complain- 
ant, Nichols, Shepard & Co., from all claim, right or de- 
mand on the part of them, the said Elon A. Marsh, Minard 
Le Fever and James Scott, by reason of the manufacture, 
use or sale heretofore of the said invention relating to valve 
gear, in the form and style as exhibited on the said engine 
described in the decree in this cause, and alse releasing the 


' 
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said Nichols, Shepard & Company from all claims, rights or 
demands on behalf of them the said Elon A. Marsh, Minard 
La Fever and James Scott, arising from their making, 
using or vending the said device hereafter. 
FRANK A. HOOKER. 
Circuit Judge. 


Kiling: S—162. Inthe Cireuit Court for the County, of 
Calhoun, in Chancery. Nichols, Shepard & Co. vy. Elon A. 
Marsh. and others. Draft of decree and proof of service of 
notice for settlement of same. Filed Sept. 14, 1886. Lovts 
C. Mitter, Deputy Clerk; Cuarues F. Burton, Solicitor for 
( omplainant. 


IN rHe Crrcevir Court FoR THE CoUNTY OF CALHOUN. 


NICHOLS, SHEPARD & Co. 
v. ce >In Chance ry. 
KLON A. MARSH ET -AL. 


Sir:—Please take notice that on Saturday, the 18th day 
of August at 2 o’clock P. M., I shall apply to the Honorable 
rank A. Hooker, Judge of said Circuit Court at Charlotte, 
Mich., at his chambers in the court house, for an order and 
decree of which a copy is hereto attached and served. 

Cuan es F. Burton. 
To RaLtzemonp A. PARKER, Esq., 
Nol’y for Marsh & Le Fever. 


Ix THE Circurir CouRT FOR THE CouNTy or CALHOUN. 


STATE OF MICHIGAN, ) 
‘ . , SS. 
County of Wayne. | 


NICHOLS, SHEPARD & Co. ) 
' U. 
Eton A. Marsu, MiInarp > In Chancery. 
Le FeEveER AND JAMES 
SCOTT. 


Charles F. Burton, being. duly sworn, deposes and says, 
that on Monday the 23d day of August, 1886, he served on 
Ralzemond A. Parker, Esq., solicitor for defendants Marsh 
and Le Fever, a: notice, of which a true copy is hereto at- 
tached, attached to which notice was also a copy of the or- 
der proposed to be entered and taken in said cause. 

On the same day deponent served on Messrs. Brown and 
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Thomas, of Battle Creek, by depositing the same in the post 
oftice with postage prepaid, a like notice and copy of order 
addressed to Messrs. Brown and Thomas, Battle Creek, Mich- 
igan. 
(Hares F. BURTON. 
Subseribed and sworn to before me this 25d day of Au- 
gust, LSS6. | 
(;KORGE HH. LESHER, 
Notary Public, Wayne County, Mich. 


Fininc: 5-162. In the Cireuit Court for the County of 
Calhoun, in Chancery. Nichols, Shepard “& Co. VY. lon A. 
Marsh, and others. Draft of decree and proof of service of 
notice for settlement of same. Filed Sept. 14, 1886. Louis 
C. Miller, Deputy Clerk. Charles F. Burton, Solicitor for 
Complainant. 

On the 25th day of October, A. D. 1886, by R. A. Par- 
ker, solicitor for defendants, the allowance of the writ of 
error to the Supreme Court of the United States was filed; 
also the bond on writ of error tothe same court, the citation 
and proof of service, the writ of error to the Saprem 
Court of the United States were filed on the same day by lt. 
A. Parker. There have been ho papers filed since in this 
cause in this court. The papers above named are in the or- 
der and words following. 


To THE HONORABLE STANLEY MATHEWS, A JUSTICE OF THE 
SUPREME CourT OF THE UNITED STATES: 


And now comes Elon A. Marsh and Minard Lefever, by 
R. A. Parker, their solicitor and attorney, and complains 
that in the record and proceedings, and also in the ren- 
dition ofa decree in a suit between Nichols, Shepard & Co., 
a corporation, complainant and said Elon A. Marsh and 
Minard Lafever, defendants in the Supreme Court of the 
State of Michigan, being the highest court of law and 
equity of said State, in which a decision could be rendered 
in said suit, and in which a final decree was rendered 
against them on the 21st day of July, 1586, in said suit, 
wherein it appears there was drawn into question an au- 
thority exercised by defendants under the constitution and 
laws of the United States, and also, it appears, that such au- 
thority so exercised by defendants was denied. 

In this:— 

1. That it appears therein, that the exclusive jurisdic- 
tion of the Supreme Court of the United States, on the ap- 
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peal by these defendants over the same question, and the 
same parties Were drawn in question, and was denied. 

Zz That full faith and eredit, at the request of these de- 
fendants was not vive to the proceedings, record and ip 
peal appearing in the Cireuit Court of the U. S., for the 
Kastern District of Michigan, concerning the same issues, 
and between the same parties. 
>. That the right and authoritv under the constitution 
and laws of the United States of the said defendants to 
pros cute their said appeal from the said (ireuit Court of 
the ‘#6 Ss. was drawn 11) question and dent (| 

L. That the rightand authoritv under the constitution 
and laws of the U.S, authorizi::g the isstie of letters patent 
to inventors, and especially, the right and authority CXCT- 
cised by said defendants, under Letters Patent No. 236.052 
issued in pursuance of said laws, Wiis drawn in) (jp ui stion and 
denied. 

All of which appears Wn the record and proccedings of 
said suit, and that manifest error hath happened to the said 
Elon A. Marsh and Minard Le Fever. 

Wherefore they pray forthe allowance of a writ of error, 
and such other process as Thay Cause the same to be cor- 
rected by the Supreme Court of the United States; and it 
appearing that the snd Supreme Court of the State ot Mich- 
igan, having remanded the cause and transmitted the said 
record to the Circuit Court for the county of Calhoun with- 
out retaining a copy thereof, they further pray that such 
writ of error may be directed to the Circuit Judge of said 
Cjreuit Court for the county of Calhoun 

Rn. A. PARKER, 
Nolicior and Atlorney. 
Allowed. 
STANLEY. MATHEWS, 
Associate Justice of the Supre me Court of the United Nlates. 
Oct. 15, 1886. 


Filing: 5-162 to 360. Elon A. Marsh, Minard La Fever, 
plaintiffs in error. va. Nichols, Shepard & Co., defendant in 
error. 

Allowance of writ of error to the Supre ne Court of the 
United States filed Oct. 25, 1886. 
Leontpas H. Brockway, 


’ . . 4 | 
Licqister in Chancery. 


bo oy 
ceca ta: 
meen, 
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SuprREME Court oF THE UNITED STATES. 


NIcHOLS, SHEPARD & Co., 
Complainaut. 


U. 
Erion A. MArsH AND MI- 
NARD LAFEVER, 
Lh fi ndant 


Know all men by these presents, that we, Elon A. 
Marsh, Minard Lafever, principals and sureties 
of Battle Creek, Michigan, are held and firmly bound unto 
Nichols, Shepard & Co, of the same place, in the sum of five 
hundred (8500) dollars, their aSslgns Or representatives. 

To which payment, well and truly to be made, we bind 
ourselves and each of us jointly and severally, and our and 
each of our heirs, executors and administrators firmly by 
these presents. 

Sealed with our seals. Dated this day of LSS6. 

Whereas, the above named Minard Lafever and Elon A. 
Marsh hath prosecuted a writ oferror in the Supreme Court 
of the United States, to reverse the judgment rendered in 
the above entitled action by the Supreme Court of the State 
of Michigan. Now, therefore, the condition of the obliga- 
tion is such, that if the above named Elon A. Marsh and 
Minard Lafever shall prosecute their said writ of error to 
eflect, and answer all costs and damages if they shall fail to 
make good their plea, then this obligation shall be void, 
otherwise to remain in full force and virtue. 

Sealed and delivered in the presence of Myron H. Joy. 


KkLon A. MAarsn SEAL. 
Mixnarp LAFEVER SEAL. 
(ieorcE W. Manrsu SEAL. | 
ALBANUS M. PHILLIPs [SEAL. | 


UnirepD STATES OF AMERICA, EASTERN Disrricr oF MICH, ss. 


George W. Marsh and Albanus M. Phillips being duly 
sworn, depose and sav, and each for himself Suvs, that he is 
worth the sum of 8500, over and above all his just debts and 
liabilities. 

Myron H. Joy, 
United Nates Commissioner. Eastern District of Michigan. 


Sworn to before me this 14th day of Septem ber, LSS6. 
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| approve of the above bond and a sufficiency of the 
sureties thereto. 


\ Dated September 14, 1SS6. 
ill Myron H. Joy, 
eg United Nate s (ommissione r keaste / Dist) rel of Michigan. 
Approved, 
j STANLEY MATHEWs, Associate Justice. 
(october iy ISS6. 


Filing: 5—162 to 360. 

Bond. Minard Le Fever and others to Nichols, Shepard 
& Co. On writ of error to Supreme (‘ourt of the United 
States. Filed October 25, 1886. Leronxipas H. Brockway, 
he guste rin Chanee ry. 


Tue Unirep States oF AMERICA. 
To NICHOLS, SHEPARD & Co.. a corporation—G REETING : 


You are hereby cited and admonished to be and appear 
at a Supreme Court of the United States, to be holden at 
Washington on the second Monday of October next, pur- 
suant to a writ of error, filed in the eclerk’s office of the 
’ Circuit Court of the County of Calhoun, State of Michigan, 
wherein Elon A. Marsh and Minard Le Fever are plaintiffs 
in error, and you are defendant in error, to show cause, if 
any there be, why the décree rendered against said plaint- 
iff in error, as in the said writ of error mentioned, should 
’ not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 
| Witness, the Honorable Stanlev Mathews, associate jus- 

tice of the Supreme Court of the United States, this 15th 
A. day of October, in the year of our Lord one thousand eight 
hundred and eighty-six. 
STANLEY MATHEWS, 
—_ Associate Justice. 


The within citation was served on me this 25rd day of 
October. LSS. 


CHARLES I. BuRTON, 
Solicitor and of (Counsel for Nichols. Shepard « Co. 


FILING: Supreme Court of the United States. Elon A. 
Marsh and Minard Le Fever, plaintiffs in error, v. Nichols, 


ae ante ae aera: 
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Shepard & Co., defendants in error. Citation and proof of 
service. Filed October 7). LSS6. 
LeontpAs H. Brockway, 
Pe gist rin Chanee ry. 


Unirep STATES OF AMERICA, Ss. 
THe PRESIDENT OF THE UNITED STATES OF AMERICA: 


To the Honorable, the Judge of the Circuit Court of the 
County of Calhoun, State of Michigan, being possessed of 
the record and proceedings Upon a remittitur from the 
Supreme Court of the State of Michigan, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said Cir- 
cuit Court before vou, on remittitur from said Supreme Court, 
that being the highest court of law or equity of the said 
State in which a decision could be had in the said suit be- 
tween Nichols, Shepard & Co., complainants, and Elon A. 
Marsh and Minard Le Fever, defendants, wherein was 
drawn in question the validity of a treaty or statute of, or 
al authority exercised under the United States, and the 
decision was against their validitv; or wherein was drawn 
in question t e validity of a statute of, or an authority ex- 
ercised under said State on the ground of their being re- 
pugnant to the constitution, treaties, or laws of the United 
States, and the decision was in favor of such their validity; 
or wherein was drawn in question the construction of a 
clause of the constitution, or of a treaty, or statute of, or 
commission held under the United States, and the decision 
was against the title, right, privilege, or exemption specially 


.set up, or claimed under such clause of the said constitu- 


tion, treaty, statute, or commission; a manifest error hath 
happened to the great damage of the said defendants, as by 
their complaint appears. 

We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judg- 
ment be therein given, that then under your seal, distinctly 
and openly, you send the record and proceedings aforesaid 
with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you 


have the same at Washington on the second Monday of 


October next, in the said Supreme Court, to be then and 


there held, that the record and proceedings aforesaid being 


a? 
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inspected, the said Supreme Court may cause further to be 
done therein to correct that error, what of right, and accorad- 
ing to the laws and customs of the United States should be 
done. 

Witness, the Honorable Morrison R. Waite, Chief Justice 
of the said Supreme Court, the thirteenth day of October, 
in the year of our Lord, one thousand eight hundred and 
eighty-six. 

JAMES H. McK ENNEY, 
(lerk of thee Supre me Court of the United States. 


Allowed by Srantey MATHEWS, 


Associate Justice. 


lining: 5-162 to 360. 

lon A. Marsh and Minard Le Fever, plaintiffs in error, 
vs. Nichols, Shepard & Co., defendants in error; writ of 
error to Supreme Court of the United States. Filed Octo- 
ber 25th, LS86. . 
LEONIDAS H. Brockway, 
: Re guste rin Chane rif, 


a | a 
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STATE OF MICHIGAN, ! 
County of Calhoun. 


~~ 
> — 


I, Leonidas H. Brockway, clerk of the Cireuit Court and 
register in chancery for the county of Calhoun, State of 
Michigan, do hereby certify that the above and foregoing is 
a record of the pleadings, papers and proceedings in the 
Circuit Court of Calhoun County in that certain cause 
wherein Nichols, Shepard Co. was plaintiff, and Elon A. 
Marsh, Minard La Fever and James Scott were the defend- 
aunts; and of the proceediigs on appeal in said cause in the 
Supreme Court of Michigan, and of the subsequent proceed- 
ings, including the allowance of the writ of error, bond and 
writ of error from the Supreme Court of the United States 
aus the same appear of record in my office, and that I have 
compared the same respectively with the originals how on 
filein my office, and find them to be true copies thereof, 
and of the whole thereof. 

In testimony whereof, i have hereunto set my hand and 
affixed the seal of said court at Marshall, Michigan, this 16th 
day of lebruary, A. 1). LSSi. 

LEONIDAS H. BROCKWAY, 


Clerk of the Circuit Court and Register in Chance ry. 
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STATE OF MICHIGAN, | 


: { | 55. 

: | County of Calhoun. J 

|| I, Frank A. Hooker, Circuit Judge of the Fifth Judicial 

| Circuit of said State ana presiding judge of the Circuit Court P 


for the county of Calhoun, in said State, do hereby certify 
that Leonidas H. Brockway, whose signature is aflixed to 
the paper hereto annexed, is clerk of the said court in said 
county of Calhoun, and has the keeping of the files, records 
: and proceedings of the said court in said county, and is, by 
| law, the proper person to certify copies of all records and 
proceedings of said court in said county, and that the fore- 
going attestation of Leonidas H. Brockway is in due form 


FRANK A. HOOKER, 
(arent Judge. 
Dated, February 17th, 1887. 
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